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The  present  work  is  not  a  history  of  foreign  jurisdiction  in  China. 
It  is  something  less,  and  (it  is  hoped)  something  more.  The 
author’s  aim  has  been  to  present  an  explanation  of  extraterri¬ 
toriality — to  show  the  difficulties  existing  in  early  European  inter¬ 
course  at  Canton,  arising  on  the  one  hand  from  the  uncertain 
attitude  of  the  Chinese  officials  towards  the  jurisdiction  issue,  and, 
on  the  other,  from  the  insufficient  authority  over  their  nationals 
with  which  the  great  European  monopolist  trading  companies 
were  invested  ;  to  demonstrate  why  it  was  impossible  to  admit  the 
Chinese  claim  to  jurisdiction  over  foreigners  ;  and  then  to  describe 
the  system  which  was  erected  upon  the  inadequate  foundation  of 
the  treaties,  and  to  show  how  it  operates  in  practice.  The  system 
is  not  an  ideal  one,  and  its  defects  have  not  been  overlooked  ;  but 
it  is  submitted  that  a  study  of  China’s  foreign  relations  in  the  last 
two  centuries  proves  extraterritoriality  to  have  been  an  inevitable 
condition  of  intercourse.  That  it  is  a  temporary  condition,  the 
recent  Report  of  the  Extraterritoriality  Commission  sufficiently 
shows  ;  hut  it  is  a  condition  which  must  remain  until  a  single 
government,  whose  authority  is  recognised  in  every  Chinese 
province,  is  established.  Chinese  statesmen,  indeed,  admit  as 
much,  and  the  Western  sympathiser  with  China’s  struggle  towards 
full  nationhood  can  only  regret  that  the  efforts  of  those  statesmen 
— evidenced,  amongst  many  other  things,  by  such  solid  achieve¬ 
ments  as  the  new  Law  Codes — have  hitherto  not  been  permitted 
to  reach  their  logical  conclusion.  In  a  country  of  startling 
paradoxes,  surely  not  the  least  may  be  found  in  the  fact  that 
whilst  Dr.  C.  H.  Wang — one  of  the  growing  company  of  great 
Chinese  lawyers  trained  abroad — dispenses  justice  to  the  nations 
at  the  Hague,  illegal  military  tribunals  and  brigands  perform  the 
same  function  in  many  parts  of  China  to  Chinese  citizens. 
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Historical  Introduction  :  Western  Intercourse  with 

China,  151 1-1817 
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(Principal  works  of  reference  alone  are  included.  Other  works  are 
included  in  the  Bibliography  at  the  end  of  Volume  II.) 

Pound,  An  Introduction  to  the  Philosophy  of  Law.  Morse,  International 
Relations  of  the  Chinese  Empire,  Vol.  I,  Chaps.  I-X  ;  Chronicles  of 
the  East  India  Company,  4  vols.  H.  F.  McNair,  The  Chinese 
Abroad.  Hunter,  Fan  Kwae  at  Canton  ;  Bits  of  Old  China.  Auber, 
China,  an  Outline  of  its  Government,  Laws  and  Policy.  Vattel,  Law 
of  Nations.  Holland,  Jurisprudence.  Willoughby,  Foreign  Rights 
and  Interests  in  China,  2  vols.  Wells  Williams,  The  Middle  Kingdom 
Staunton,  Journal  of  the  Macartney  Embassy.  Ellis,  Journal  of  the 
Amherst  Embassy.  Davis,  Sketches  of  China.  The  Laconia. 

I.  THE  EARLY  PERIOD,  15H-1792 

To  study  law  without  taking  into  consideration  the  social  condi¬ 
tions  which  have  made  a  legal  system  necessary  is  a  barren 
pursuit.  No  true  appreciation  of  Roman  Law,  for  example,  is 
possible  without  a  knowledge  of  the  political  and  commercial 
development  which  made  the  evolution  of  the  jus  gentium 
necessary.  Similarly,  a  true  understanding  of  the  process  of 
centralisation,  which  occurred  in  the  administration  of  justice 
in  England,  leading  to  the  decline  of  jurisdictions  which  rivalled 
that  of  the  King,  is  impossible  unless  England’s  isolation  from 
the  political  movements  dominating  the  Continent  in  mediaeval 
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times,  the  completeness  of  the  Norman  Conquest,  and  the 
assimilation  of  the  various  Teutonic  peoples  in  England  into  the 
modern  English  receive  due  consideration.  Again,  the  explana¬ 
tion  of  the  reception  of  the  law  Merchant  into  English  law  is 
only  seen  in  proper  perspective  when  the  breakdown  of  the 
mediaeval  guilds  and  the  growth  of  English  commerce,  following 
the  Age  of  Elizabeth,  are  studied.  Further,  the  movement 
towards  law  reform,  and  the  promulgation  of  the  new  Chinese 
codes,  are  obviously  only  one  phase  of  China’s  present  struggle 
towards  full  nationhood.1  Although  we  must  turn  to  Germany 
for  the  origin  of  what  is  (somewhat  unsatisfactorily)  termed 
“  sociological  Jurisprudence,”  it  is  to  Professor  Roscoe  Pound 
that  we  must  look  for  an  accurate  assessment  of  these  influences 
upon  the  development  of  law.2 

This  sociological  interpretation  of  law  is  particularly  im¬ 
portant  in  the  consideration  of  the  extraterritorial  system  as  it 
exists  in  China.  Many  writers  have  complained  that  the  subject 
is  inextricably  mixed  up  with  international  politics  ;  but  the 
truth  is  far  deeper  than  this.  Two  civilisations,  fundamentally 
different — even  directly  opposed — in  every  important  char¬ 
acteristic,  have  found  it  necessary  to  regulate  their  intercourse 
by  a  system  of  extraterritoriality,  and  its  abolition  has  onfy 
become  possible  since  the  two  civilisations  have  found  a  common 
ground — China’s  acceptance  of  Western  standards  in  some  of 
the  more  important  of  her  relations  with  the  West — upon  which 
to  meet.  It  is  for  this  reason  that  a  work  upon  extraterritoriality 
in  China  alone  is  particularly  unsatisfying,  since  it  describes  but 
explains  nothing.  Properly  understood,  extraterritoriality  is  in 

1  On  the  new  Chinese  Codes  see  an  article  by  the  present  writer  contributed 
to  The  Journal  of  Comparative  Legislation,  November  1926,  p.  225  ;  and  also 
Chapter  IX. 

2  See  more  especially  An  Introduction  to  the  Philosophy  of  Law,  and 
cf.  "For  the  purpose  of  understanding  the  law  of  to-day  I  am  content  with 
a  picture  of  satisfying  as  much  of  the  whole  body  of  human  wants  as  we  may 
with  the  least  sacrifice.  I  am  content  to  think  of  law  as  a  social  institution 
to  satisfy  social  wants — the  claims  and  demands  involved  in  the  existence  of 
civilised  society — by  giving  effect  to  as  much  as  we  may  with  the  least 
sacrifice,  so  far  as  such  wants  may  be  satisfied  or  such  claims  given  effect  by 
an  ordering  of  human  conduct  through  politically  organised  society.  For 
present  purposes  I  am  content  to  see  in  legal  history  the  record  of  a  con¬ 
tinually  wider  recognising  and  satisfying  of  human  wants  or  claims  or  desires 
through  social  control ;  a  more  embracing  and  more  effective  securing  of 
social  interests  ;  a  more  complete  and  effective  elimination  of  waste  and 
precluding  of  friction  in  human  enjoyments  of  the  goods  of  existence — in 
short,  a  continually  more  efficacious  social  engineering  ”  (pp.  98-99). 
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no  way  anomalous,  but  a  necessary  though  temporary  phase  of 
international  development.  Accordingly,  before  considering  the 
nature  of  the  right  it  will  be  necessary  first  to  say  something 
of  the  reasons  underlying  its  imposition,  and  for  this  a  brief 
examination  of  Western  intercourse  with  China  is  required. 

Intercourse  between  China  and  the  West  occurred  in  classical 
times.1  Later  the  Arabs  in  the  seventh,  eighth,  and  ninth 
centuries  maintained  a  flourishing  commerce  with  what  have 
become  known,  historically,  as  “  The  Five  Ports  ”  (Canton, 
Amoy,  Foochow,  Ningpo,  and  Shanghai).  But  this  early  inter¬ 
course  has  had  no  influence  upon  the  history  of  China’s  relations 
with  the  states  of  modern  Europe.  For  the  beginning  of  this  it  is 
necessary  to  wait  until  the  “  Age  of  Discovery.”  The  history 
of  Portuguese  enterprise,  inspired  originally  by  Henry  the 
Navigator,  does  not  require  summarising  here.  Once  the  Cape 
of  Good  Hope  had  been  rounded,  however,  the  opening  up  of 
regular  commercial  intercourse  with  China  inevitably  followed. 
In  15 1 1  d’Albuquerque  captured  Malacca,  and  there  for  the 
first  time  Portuguese  and  Chinese  came  into  direct  contact.  At 
that  period  the  Chinese  had  an  undisputed  commercial  supremacy 
in  the  Far  East,  and  the  extent  of  their  commercial  enterprise 
aroused  the  curiosity  of  the  Western  adventurers.  In  1516 
Rafael  Perestrello  travelled  to  China  in  a  junk,  and  in  the  following 
year  FernSo  Perez  de  Andrade  reached  St.  John’s  Island  with 
eight  ships,  and  was  allowed  to  proceed  to  Canton  with  two.2 
He  was  followed  by  his  brother,  Simon  de  Andrade,  whose 
aggressive  conduct  at  St.  John’s  Island  wrecked  the  success,  not 
only  of  his  own  expedition,  but  also  that  of  his  brother’s.  Never¬ 
theless,  Portuguese  trading  posts  were  shortly  afterwards  estab¬ 
lished  at  Lampaco,  Chinchew,  and  Ningpo.  Disorderly  conduct 
of  the  Portuguese  colonists,  however,  led  to  opposition  from  the 
Chinese,  who  drove  out  the  foreigners,  with  considerable  slaughter, 
the  establishment  at  Lampaco  alone  surviving.3 

In  1557  the  Portuguese  succeeded  in  inducing  the  Chinese 
authorities  to  allow  them  to  establish  a  settlement  at  Macao, 
where  they  remained,  in  the  early  years  of  its  history,  only  with 
difficulty.4  There  is  a  legend  that  the  Emperor  granted  the  colony 

1  On  this  point  see  Hirth,  China  and  the  Roman  Orient. 

2  Morse,  International  Relations,  i.  pp.  41-42. 

3  Ibid.  4  Ibid.  p.  43. 
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a  charter  of  privileges,  but  there  is  no  direct  evidence  of  this,  and 
the  act  is  improbable,  considering  that  the  Chinese  regarded  the 
Portuguese  as  subjects  and  their  embassies  as  tribute-bearing 
expeditions.  In  any  case,  the  Chinese  exercised  fiscal,  civil, 
and  criminal  jurisdiction  within  the  settlement  (although  the 
Portuguese  resisted  the  last  when  the  opportunity  seemed  favour¬ 
able),  and  the  Portuguese  also  paid  an  annual  ground  rent  to  the 
local  officials. 

The  Spanish  reached  China  by  way  of  Manila,  two  priests 
arriving  at  Canton  in  1575.1  Shortly  afterwards  an  extensive 
trade,  conducted  by  the  Chinese,  grew  up  between  the  Philippines 
and  the  ports  of  Fukien.  As  a  result  of  this,  Chinese  settled  in 
great  numbers  in  the  Philippines,  and  the  Spanish,  becoming 
alarmed,  reduced  them  in  1603  by  the  simple  expedient  of 
massacre.2  After  this  episode  the  Spanish  seem  to  have  feared 
the  vengeance  of  the  Chinese,  but  the  Emperor  loftily  wrote  to 
them  concerning  the  episode  that  subjects  of  the  Celestial  Empire 
who  went  abroad  forfeited  all  claim  to  his  protection,  and  merited 
punishment — this  extending,  apparently,  to  their  massacre  by 
foreign  states.3  Clearly,  there  was  absolutely  no  recognition 
whatever  by  the  Chinese  of  the  importance  of  commerce  in  the 
West,  and  no  enlightened  commercial  policy  was  to  be  expected 
from  a  government  which  treated  its  own  traders  so  cavalierly. 

In  1604  the  first  Dutch  ship  arrived  at  Canton.  It  was 
followed  by  another  in  1607.  Neither  succeeded  in  opening  up 
trade,  and  in  1622  a  fleet  of  fifteen  Dutch  ships  attacked  Macao. 
It  was  repulsed,  and  withdrew  to  the  Pescadores,  whence  two 
years  later  the  whole  expedition  withdrew  to  Formosa.4  Here 
began  a  curious  chapter  in  Western  relations  with  China.  The 
Dutch  virtually  occupied  the  island  as  tributaries  of  the  Emperor 
of  China,  to  whom,  in  1683,  they  furnished  the  required  naval 
contingent  for  a  war  which  the  Emperor  was  undertaking.5 
Before  this,  however,  they  had  been  superseded  in  Formosa  by 
a  rebel  chieftain,  Koxinga.  For  over  a  century  and  a  half  they 
unsuccessfully  attempted  to  enter  into  the  trade  at  Canton,  but 
they  did  not  succeed  in  establishing  a  factory  until  1762. 6 

The  story  of  Russian  intercourse  with  China  is  a  separate 

1  Morse,  International  Relations,  p.  46.  2  Ibid.  p.  47. 

3  H.  F.  McNair,  The  Chinese  Abroad  (Shanghai),  pp.  5-6. 

4  Morse,  op.  cit.  p.  47.  5  Ibid.  p.  49.  6  Ibid. 
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chapter  in  China’s  international  relations.  The  first  Russian 
arrived  at  Peking  in  1567.  During  the  next  century  trading 
caravans  were  sent  at  intervals,  and  at  the  end  of  the  century, 
following  Russian  expansion  so  far  as  the  Amur,  treaties  were 
drawn  up  between  the  two  countries,  regulating  the  trade.1  In 
1806  the  Russians  tried  to  enter  into  the  Canton  trade,  but  this 
was  forbidden  by  an  Imperial  rescript. 

The  English  were  among  the  late  comers  to  China.  Towards 
the  end  of  the  reign  of  Elizabeth  expeditions  were  sent  out  from 
time  to  time  to  secure  trading  facilities  from  various  Eastern 
states,2  and  Staunton,  in  his  account  of  the  Macartney  embassy, 
declares  that  John  Mildenhall  was  sent  to  the  Chinese  Court, 
but  as  there  is  no  record  of  his  arrival  it  must  be  presumed  that 
the  expedition  either  was  lost  or  turned  back.  It  was  not  until 
1637,  therefore,  that  the  first  English  expedition  of  four  ships, 
under  Captain  John  Weddell,  arrived  at  Macao.  His  efforts 
to  open  up  trade  with  Canton  were  impeded  by  the  Portuguese, 
who  succeeded  in  setting  the  local  authorities  against  him. 
Finally,  he  proceeded  of  his  own  initiative  to  the  Bogue  forts, 
where  he  was  fired  upon.  Weddell  promptly  returned  the  fire, 
and  silenced  the  forts,  proceeding  afterwards  to  Canton,  where 
the  officials,  considerably  alarmed  by  the  ease  with  which  their 
ill-planned  opposition  had  been  overcome,  permitted  him  to 
dispose  of  his  merchandise  and  take,  in  exchange,  a  full  cargo  of 
sugar  and  ginger.3 

Following  this,  a  ship  was  sent  to  Macao  in  1664  and  another 
in  1674.  In  1670  trade  had  been  opened  at  Amoy  and  Formosa, 
and  continued  fitfully  until  1683.  Two  years  later  all  the  ports 
of  China  were  opened  freely  to  foreign  trade  (thus  ending  the 
Portuguese  monopoly  at  Canton),  and  in  1689  the  East  India 
Company’s  ship  Defence  arrived  there,  and  the  British  trade  in 
China  had  begun  its  long  and  profitable  association  with  Canton. 
At  the  other  ports  occasional  efforts  were  made  to  open  up  trade, 
but  the  excessive  dues  demanded  effectually  prevented  this,  and 
in  1757  all  the  ports  except  Canton  were  closed  to  the  foreign 
trade.  Long  before  this,  however,  the  foreigners  had  voluntarily 
abandoned  the  ceaseless  war  respecting  measurement  charges  at 

1  Morse,  op.  cit.  pp.  59-60. 

2  On  this  point  see  Milburn,  Oriental  Commerce,  1813  (2  vols.). 

3  Morse,  op.  cit.  p.  51. 
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the  other  ports,  and  had  confined  their  activities  to  Canton.1 
From  1660  the  French  entered  into  the  trade,  and  after  1784, 
the  Americans.  There  were  also  at  Canton  in  the  early  days, 
Swedes,  Danes,  Prussians,  Hamburgers,  Bremeners,  Belgians, 
Italians,  Peruvians,  Mexicans,  and  Chilians.  It  is  also  worth 
noticing  that  since  the  East  India  Company  had  a  monopoly  of 
the  British  trade  (although  it  granted  licences  to  other  traders) 
it  was  not  unusual  for  British  merchants  to  enter  into  the  China 
trade  under  foreign  flags,  the  Austrian  flag  being  the  one  usually 
chosen,  since  the  Netherlands  were  then  subject  to  Austrian  rule. 
Considering  the  fact  that  Europe  was  almost  constantly  at  war 
during  the  eighteenth  century,  relations  between  the  foreign 
communities  at  Canton  were  remarkably  good.  Throughout 
the  period  the  port  remained  neutral,  and  the  only  episodes 
recalling  the  struggles  in  Europe  were  the  periodic  brawls  between 
the  seamen  of  various  nationalities  when  they  came  ashore  (and 
in  these  British  seamen  played  a  leading  part)  and  the  occasional 
appearance  of  a  privateer  or  (still  more  rarely)  a  hostile  ship  of 
war  in  the  China  Sea. 

After  this  entry  into  the  China  trade  the  English  East  India 
Company  rapidly  secured  a  preponderating  share  in  it,  and  when 
they  decided  to  establish  a  permanent  factory  at  Canton  in  1715 
they  obtained  the  following  privileges  from  the  Hoppo,  or  chief 
customs  official,  at  Canton  : 

1.  Freedom  to  trade  without  restriction. 

2.  Freedom  to  engage  and  dismiss  whatever  Chinese  servants 

they  pleased,  and  the  right  of  jurisdiction  over  their 

English  servants. 

3.  Freedom  to  buy  provisions  and  other  necessaries  for  their 

factory  and  ships. 

4.  Exemption  of  unsold  goods,  subsequently  reshipped,  and 

of  factory  stores  from  duty. 

1  There  is  a  considerable  literature  on  the  trade  at  Canton  before  treaty- 
days.  A.uber  ( China  :  an  Outline  of  its  Government,  Laws  and  Policy,  1834) 
gives  an  excellent  general  account ;  Dr.  Morse  (The  Chronicles  of  the  East 
India  Company  (4  vols.).  Oxford,  1926)  has  compiled  a  complete  and 
authoritative  account  of  the  English  East  India  Company’s  trade  from  1635 
to  1834;  an(t  for  a  personal  account  of  the  trade,  and  one  of  the  relations 
existing  between  Chinese  and  foreigners  at  the  end  of  the  period.  Hunter’s 
Fan-Kwae  at  Canton  before  Treaty  Days  is  valuable,  more  especially  as  it  was 
written  by  an  American  who  had  an  unprejudiced  view  of  Anglo-Chinese 
differences. 
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5.  A  tent  on  shore  for  repairs. 

6.  Freedom  from  examination  of  ship’s  boats  with  colours 

flying,  and  of  seamen’s  persons. 

7.  A  similar  freedom  for  supercargoes’  escritoires  and  chests. 

8.  Protection  from  insults  and  impositions  by  populace  and 

mandarins. 

As  far  as  the  mandarins  were  concerned  this  related  to 
the  imposition  of  new  taxes.  There  was  also  another  article, 
which  the  Hoppo  rejected,  referring  to  a  four  per  cent,  tax  on 
all  sales  and  purchases  which  the  Company  desired  to  see 
abolished.  This  agreement  was  habitually  ignored  by  the  Canton 
officials. 

Until  the  advent  of  the  Americans,  towards  the  end  of  the 
eighteenth  century,  most  of  the  foreigners  trading  at  Canton  were 
either  the  agents  of  one  of  the  great  national  monopolist  companies 
of  the  period,  or  else  were  licensed  and  controlled  by  them. 
Even  among  the  companies  themselves  a  certain  indefinite  under¬ 
standing  existed  on  some  of  the  more  important  problems  of 
intercourse,  e.g.  over  the  question  of  tariffs  and  over  the  surrender 
of  criminals  to  Chinese  jurisdiction.  To  balance  this,  the 
Chinese  merchants  in  1720  formed  a  Co-hong,  or  guild,  to  regulate 
the  prices  of  goods  bought  and  sold.  The  foreigners  resisted  its 
creation,  since  it  limited  the  conditions  of  their  trade  still  further  ; 
and  since  the  officials  regarded  it  as  an  exceedingly  convenient 
way  of  controlling  the  foreigners  it  remained,  although  there  was 
an  interruption  in  its  activities  for  a  short  time,  a  year  or  two 
after  the  establishment  of  the  Co-hong. 

The  immediate  result  of  the  creation  of  the  Co-hong  was  an 
increase  in  taxation,  regular  and  irregular,  and  the  latter,  with 
the  measurement  dues,  were  consolidated  into  a  fixed  charge  of 
1950  taels  per  ship,  which  continual  protests  on  the  part  of  the 
Company  failed  to  modify. 

In  1755  the  system  of  the  “  Security  merchant  ”  was  insti¬ 
tuted.1  The  effect  of  this  was  to  constitute  a  single  member  of 
the  Co-hong  the  responsible  person  for  every  foreign  ship  whilst 
it  remained  in  port.  He  either  supplied  its  cargo  himself,  or 
farmed  out  the  contracts,  remaining  himself  ultimately  responsible. 
He  paid  a  heavy  “  present  ”  to  the  Imperial  authorities,  and  he 

1  Morse,  International  Relations,  i.  p.  66. 
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guaranteed  the  payment  of  the  ship’s  dues.  If  anyone  connected 
with  it  became  in  any  way  involved  with  the  authorities  he  was 
the  sole  vehicle  of  communication,  and  he  was  also  personally 
responsible  for  their  conduct.  This,  in  case  of  contumacy  on  the 
part  of  the  foreigners,  might  place  him  in  a  position  of  consider¬ 
able  peril.  He  might  be  seized,  imprisoned,  flogged,  banished, 
or  even  decapitated.  If  he  became  insolvent  his  colleagues  of 
the  Co-hong  were  collectively  liable  to  make  good  his  obligations, 
both  to  the  Imperial  Treasury  and  to  the  foreigners. 

In  1760  (three  years  after  every  port  except  Canton  had  been 
closed  to  foreign  trade)  the  East  India  Company  sent  a  special 
representative  to  Canton  to  obtain  some  relief  from  the  burdens 
which  the  local  authorities  had  imposed  on  the  trade,  and  which 
had  increased  to  such  an  extent  as  to  cause  the  Company  to  con¬ 
sider  seriously,  on  more  than  one  occasion,  whether  it  would  not 
be  advisable  to  withdraw  from  Canton  altogether.  The  mission 
failed,  and  the  irregular  exactions  continued,  every  official,  from 
the  lowest  to  the  highest,  drawing  his  fraction  from  the  foreign 
trade.  There  was  every  inducement  to  do  this,  since  the  official 
salaries  in  China  were  very  low.  Meanwhile,  the  Chinese 
merchants  themselves  had  been  feeling  the  effects  of  the  im¬ 
positions,  and  after  1771  bankruptcies  occurred  with  disconcerting 
frequency.  To  a  considerable  extent  these  bankruptcies  were 
facilitated  by  the  high  rates  of  interest  prevailing  in  China,  the 
foreign  merchants  being  induced  to  lend  in  the  hope  of  heavy 
returns.  It  should  be  noticed,  however,  that  the  English  East 
India  Company  attempted,  as  far  as  possible,  to  preserve  its 
transactions  on  a  cash  basis,  obtaining  a  settlement  from  the 
merchants  at  the  end  of  each  trading  season.1  In  spite  of  Imperial 
prohibitions,  however,  indebtedness  continued. 

In  1782  the  Co-hong  was  reorganised  into  the  guild  of  “  The 
Twelve  (later  Thirteen)  Merchants.”  They  alone  were  to  have 
sole  control  of  the  foreign  trade,  and  were  the  sole  means  of  com¬ 
munication  between  the  officials  and  the  foreigners.  To  provide 
for  losses  and  fines,  they  were  allowed  to  levy  a  charge  of  three 
per  cent,  directly  upon  the  trade.  The  fund  so  formed  was  known 
as  the  Consoo  fund.  At  the  same  time  a  series  of  regulations  for 
the  control  of  the  foreigner  was  drawn  up.  The  most  important 
were  as  follows  : 

1  Morse,  International  Relations,  chap.  iv. 
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1 .  Ships  of  war  must  not  enter  the  river. 

2.  Women  must  not  be  allowed  to  enter  the  factories.  (This 

rule  was  strictly  enforced  until  treaty  days.  Arms  were 
also  forbidden  in  the  factories.) 

3.  Hong  merchants  must  not  contract  debts  with  foreigners. 

(This  rule  was  habitually  evaded.) 

4.  Foreigners  must  not  employ  Chinese  servants.  (This 

relation  was  apparently  considered  degrading,  but  the 
rule  was  generally  ignored.) 

5.  Foreigners  must  not  ride  in  sedan  chairs. 

6.  Foreigners  were  not  allowed  to  row  boats  for  pleasure  on 

the  river  ;  and  only  on  the  8th,  18th,  and  28th  of  each 
month  could  they  walk,  in  company  with  an  interpreter, 
opposite  the  factories. 

7.  Presentation  of  petitions  by  foreigners  was  forbidden,  the 

Hong  merchants  being  the  only  medium  of  com¬ 
munication. 

8.  Within  the  factories  the  foreigners  were  theoretically  under 

the  control  of  the  Hong  merchants,  who  were  responsible 
for  their  actions.  All  unauthorised  intercourse  with  the 
natives  was  forbidden,  and  strenuous  efforts  were  made  to 
prevent  foreigners  acquiring  a  knowledge  of  the  language. 
A  Chinese  was  even  put  to  death  for  teaching  it  to  them. 

9.  When  the  trading  season  was  over,  all  foreigners  must 

leave  the  factory  and  retire  to  Macao.  Inevitably  a  fee 
was  payable,  both  on  entry  and  on  departure.1 

The  factories  were  thirteen  in  number,  and  were  rented  from 
the  Hong  merchants.  Their  entire  extent,  including  two  small 
gardens,  was  about  1100  feet  in  length  and  700  feet  in  breadth. 
Within  them  several  hundred  foreigners,2  their  servants,  coolies, 
clerks,  and  other  miscellaneous  employees  lived.  The  chief  dis¬ 
comforts  of  residence  there  were  the  lack  of  exercise  and  the 
smells  and  noises  inseparable  from  life  among  a  large  Chinese 
lower-class  population.  There  was  also  the  continuing  condition 
that  a  man  lived  separate  from  his  family,  which  remained  at 
Macao.  Against  the  strictness  of  the  regulations  upon  those 
residing  in  the  factories  the  foreigners  were  constantly  in  revolt. 
They  also  wished  for  permission  to  remain  in  the  factories  all 

1  Morse,  International  Relations,  pp.  69-71. 

2  307  in  1836.  Morse,  International  Relations,  i.  p.  72. 
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the  year  round.  Other  grievances  were  the  heavy  taxation,  the 
Co-hong  system,  with  its  Consoo  fund  which  was  persistently 
misapplied  to  the  bribery  of  Chinese  officials,  the  unsatisfactory 
procedure  for  the  recovery  of  debts  due  from  Chinese  merchants 
(this  is  discussed  later),  and  the  prohibition  of  all  complaints, 
except  through  the  Co-hong.1  Thus  the  very  organisation  against 
which  the  foreigners  would  normally  be  protesting  was  the  sole 
channel  of  communication.  It  was  to  improve  these  conditions 
of  trade  and,  if  possible,  to  extend  the  British  trade  to  other  ports 
that  the  Macartney  mission  was  despatched  to  China  in  1792. 
This  embassy  marks  the  beginning  of  a  continuous  China  policy 
on  the  part  of  the  British  Government.  Previously  it  had 
refrained  from  assisting  the  East  India  Company  in  China  in 
any  way.  Afterwards  (perhaps  because  the  termination  of  the 
Company’s  monopoly  of  the  trade  was  already  being  debated)  the 
Government  takes  upon  itself  more  directly  the  task  of  protecting 
British  commercial  interests  in  China. 

Concerning  the  question  of  early  foreign  intercourse  with 
China,  there  exists  a  somewhat  common  misconception  that  the 
West  forced  its  commerce  upon  a  reluctant  China,  and  that  this 
was  a  somewhat  questionable  act  in  international  law.  This 
view  can  only  be  the  result  of  a  misapprehension  of  the  facts  of 
the  case.  In  mediaeval  times  the  Arabs  had  freely  traded  with 
China,  and  after  their  withdrawal  the  Chinese  themselves  had 
entered  extensively  into  the  commercial  intercourse  of  the  Far 
East.  It  was  only  in  consequence  of  this  commercial  activity 
that  the  Portuguese  came  in  contact  with  them  at  Malacca  in 
1511.  Following  this,  there  seems  to  have  been  no  desire  what¬ 
ever  to  shut  out  the  foreign  trade,  but  a  constant  determination 
to  compel  the  unruly  foreigners  who  brought  it  to  a  proper  sub¬ 
mission  to  the  Chinese  political  system.  In  other  words,  trade 
must  not  be  allowed  to  breed  presumption.  Provided  this  was 
remembered,  commerce  could  be  freely  conducted.  To  emphasise 
this,  all  the  ports  of  the  Chinese  Empire  were  opened  to  foreign 
trade  in  1685.  They  were  closed  again,  with  the  exception  of 
Canton,  in  1757,  but  that  was  in  order  to  bring  the  foreigners 
more  directly  under  the  control  of  the  Imperial  officials.2  There 
was  never  any  intention  of  shutting  out  the  trade  completely. 

1  Morse,  International  Relations,  pp.  86-87. 

2  On  this  point  see  Morse,  International  Relations,  i.  pp.  66-67. 
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Again,  when  differences  arose  between  the  foreigners  and  the 
local  officials,  it  was  the  custom  of  the  latter  to  stop  the  trade 
temporarily — but  with  the  sole  object  of  reducing  the  foreigners 
to  obedience.  They  would  have  regarded  the  final  cessation  of 
the  trade  with  rather  more  anxiety  than  the  foreigners,  since 
their  revenues  would  have  dwindled  enormously  in  consequence  ; 
and  it  should  be  observed  that  a  threat  by  the  Company  to  with¬ 
draw  its  factory  from  Canton  invariably  produced  some  relief 
in  the  burdens  imposed  upon  the  trade.1 

Under  these  circumstances  the  question  whether  the  foreigners 
would  have  had  a  right  to  impose  their  trade  upon  China,  had 
China  attempted  to  oppose  it,  becomes  one  of  speculation  only. 
It  is  to  be  noticed,  however,  that  coercion  was  not  used  to  impose 
the  foreign  trade  upon  Japan  (which  had  adopted  a  policy  of 
exclusion)  in  the  nineteenth  century  ;  but  the  old  argument 
concerning  the  relative  rights  of  the  West  and  China  is  worth 
a  brief  investigation,  since  it  assists  in  clarifying  China’s  inter¬ 
national  position.  Of  the  writers  upon  international  law,  Vattel 
seems  to  be  the  only  one  of  importance  who  gives  an  analysis  of 
any  length  of  the  so-called  “  right  to  trade.”  In  the  eighth 
chapter  of  the  first  book  of  his  “  Law  of  Nations  ”  he  considers 
the  question  of  foreign  trade,  and  points  out  that  since  a  state  is 
under  an  obligation  to  promote  the  welfare  of  its  citizens  as  much 
as  possible,  this  includes  the  subsidiary  obligation  to  promote 
the  foreign,  as  well  as  the  domestic,  trade  as  much  as  possible. 
Again,  since  every  man  ought  to  assist  other  men  as  much  as 
possible,  he  is  under  a  duty  to  sell  to  others  those  things  which 
he  does  not  need  for  his  own  use.  From  this  arises  the  right  of 
purchasing  necessary  things,  residing  in  every  man.  But  on  the 
other  hand,  no  man  has  a  right  to  sell  to  another  goods  which  that 
other  does  not  wish  to  buy.  As  between  nations,  therefore,  no 
nation  ought  to  coerce  another  to  buy  what  it  does  not  wish  to 
acquire.  Thus,  every  state  has  a  right  to  prohibit  the  entrance 
of  foreign  merchandise  ;  but  if  a  state  excludes  the  goods  of 
another  from  any  motive  unconnected  with  its  welfare,  the  state 
whose  goods  are  so  excluded  had  cause  to  consider  this  pro¬ 
hibition  a  mark  of  ill-will,  although  it  would  be  very  difficult 
for  the  excluded  state  to  determine  with  certainty  the  true  cause 
for  the  prohibition. 


1  E.g.  Morse,  op.  cit.  p.  66. 
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As  far  as  exports  are  concerned,  Vattel  continues,  each  state 
is  the  sole  judge  of  its  own  needs,  and  thus  has  an  exclusive  right 
to  decide  whether  it  will  sell  goods  or  not.  Thus  a  state  cannot 
be  compelled  to  sell  goods  against  its  will,  but,  on  the  other  hand, 
enjoys  the  right  to  permit  or  prohibit  whatever  trade  it  pleases. 
Therefore  a  perfect  right  to  trade  is  only  acquired  by  treaty.  At 
the  end  of  his  argument  Vattel  makes  a  direct  reference  to  China. 

“  Let  us  only  observe,”  he  says,  “  that  nations  as  well  as 
individuals  are  obliged  to  trade  together  for  the  common  benefit 
of  the  human  race,  because  mankind  stand  in  need  of  each  other’s 
assistance  !  Stilt,  however,  each  nation  remains  at  liberty  to  consider, 
in  particular  cases,  whether  it  be  convenient  for  her  to  encourage  or 
permit  commerce,  and  as  our  own  duty  to  ourselves  is  paramount  to  our 
duty  to  others,  if  one  nation  finds  herself  in  such  circumstances  that 
she  thinks  foreign  commerce  dangerous  to  the  state,  she  may  renounce 
and  prohibit  it.  This,  the  Chinese  have  done  for  a  long  time 
together.  But,  again,  it  is  only  for  very  serious  and  important 
reasons  that  her  duty  to  herself  should  dictate  such  a  reserve  ;  other¬ 
wise  she  could  not  refuse  to  comply  with  the  general  duties  of 
humanity.” 1 

In  these  observations  Vattel  overlooks  an  important  point 
which  has  misled  a  number  of  later  critics  of  China’s  international 
relations.  At  the  period  of  early  Western  intercourse,  and  indeed 
until  the  close  of  the  nineteenth  century,  China  was  not  a  member 
of  that  family  of  nations  which  is  subject  to  the  rules  of  inter¬ 
national  law,  which  apply  only  when  both  parties  are  subject  to  it. 
The  same  principles,  therefore,  which  applied  between  one 
Western  state  and  another  had  no  place  when  a  Western  state  was 
dealing  with  China.  Altogether  apart  from  the  West’s  rejection 
of  China  as  a  full  member  of  the  society  of  nations  at  this  period, 
there  was  China’s  corresponding  rejection  of  the  Western  states 
as  independent  and  upon  an  equality  with  her.  She  claimed 
universal  overlordship — a  claim  which  was  as  impossible  of 
acceptance  as  it  was  conclusive  of  her  fundamental  misconception 
of  her  international  status.  Accordingly,  as  between  a  state 
which  is  a  member  of  the  family  of  nations  and  one  which  is  not, 
the  policy  of  the  former  is  not  at  variance  with  international 
law,  if  it  conflicts  with  the  policy  of  the  latter,  even  if  it  is  dictated 
by  self-interest,  provided  it  does  not  transgress  the  principles  of 
international  morality.  On  the  contrary,  it  is  beyond  the  sphere 

1  Pp  39-40  (trans.  Chitty,  London,  1834). 
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of  international  law  altogether.  As  Sir  Thomas  Holland  puts  it, 
in  discussing  the  question  of  “  lex  ”  in  international  law  : 

“  It  is  merely  whether  a  given  set  of  circumstances  comes,  or  does 
not  come,  within  the  operation  of  International  law  at  all.  In  other 
words,  whether  the  states  between  which  a  controversy  has  arisen,  are, 
or  are  not,  members  of  the  family  of  nations.  If  not,  the  principles 
to  be  applied  to  the  facts  are  derivable  not  from  International  law,  but 
from  views  of  national  interest  tempered  by  general  morality.”1 

Thus  it  is  submitted  that  even  if  China  had  wished  to  exclude 
the  foreign  trade  (although  in  fact  she  did  not),  the  policy  of  the 
Western  Powers  ought  rather  to  have  prevailed  than  that  of 
China. 

In  conclusion,  it  must  be  observed  that  this  circumstance  of 
China’s  exclusion  from  the  family  of  nations  subject  to  inter¬ 
national  law  at  this  period  operates  both  ways.  If  she  had  no 
capacity  to  sustain  rights,  she  had  equally  no  capacity  to  sustain 
obligations.  She  was,  in  fact,  in  the  position  of  a  peregrinns 
from  the  standpoint  of  the  jus  civile — totally  extraterritorialised,  in 
fact — and  it  was  necessary  for  the  Western  states  to  evolve  slowly 
a  special  set  of  rules  (like  the  jus  gentium)  modelled  ultimately  on 
those  of  international  law,  but  with  certain  necessary  modifica¬ 
tions,  applicable  to  China.  That  is  why  China’s  international 
status,  even  at  the  present  day,  is  so  exceedingly  complicated.2 
She  has  been  admitted  into  the  society  of  nations,  and  is  now 
fully  subject  to  international  law,  but  the  limitations  of  her  former 
position  in  that  jus  gentium  still  remain  ; 3  and  the  problem 
of  the  elimination  of  those  limitations  is  not  yet  solved. 

1  Jurisprudence  (13th  ed.),  p.  433. 

2  For  a  full  exposition  of  it  see  Willoughby’s  Foreign  Rights  and  Interests 
in  China  (John  Hopkins  Press,  1927.  2nd  ed.  2  vols.). 

3  It  should  be  noticed  that  the  same  principles  governing  the  conduct  of 

Western  states  towards  China  (before  the  present  century)  apply  also  to 
other  Oriental  states,  until  they  are  admitted  to  full  membership  of  the  family 
of  nations.  Thus  in  Papayanni  v.  The  Russian  Steam  Navigation  Co. 
Dr.  Lushington  observed  :  "  In  considering  what  power  and  what  juris¬ 

diction  was  conceded  to  Great  Britain  within  certain  portions  of  the  Turkish 
dominions,  it  must  always  be  borne  in  mind  that  in  almost  all  transactions, 
whether  political  or  mercantile,  a  wide  difference  subsists  in  the  dealings 
between  an  Oriental  and  a  Christian  state,  and  the  intercourse  between  two 
Christian  nations.  This  is  an  undoubted  fact.  Many  of  the  reasons  are 
obvious,  but  this  is  not  the  occasion  for  discussing  them.  It  is  sufficient  for 
us  to  know  and  acknowledge  that  such  is  the  fact  ”  ( The  Laconia,  2  Mo.  P.C. 
(N.S.),  p.  181). 
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II.  TWO  EMBASSIES  TO  CHINA 

The  ever-increasing  exactions  to  which  the  trade  of  the  East 
India  Company  was  subjected  at  Canton  did  not  pass  without 
emphatic  protests,  and  eventually,  towards  the  close  of  the 
eighteenth  century,  the  British  Government,  on  the  representa¬ 
tions  of  the  Company,  decided  to  attempt  to  negotiate  directly 
with  the  Government  at  Peking,  persistent  negotiations  by  the 
Company’s  servants  with  the  Viceroy  at  Canton  having  proved 
futile.  The  fundamental  object  of  the  Macartney  Embassy  was 
therefore  to  secure  some  amelioration  in  the  conditions  of  trade 
governing  British  merchants  at  Canton.  The  treatment  of  earlier 
embassies  to  China,  however,  indicated  that  the  achievement  of 
its  objects  would  be  no  easy  task.  In  the  early  and  stormy  period 
of  intercourse  between  Portugal  and  China  an  envoy  named 
Thome  Pires,  arriving  in  China  in  1517,  had  been  thrown 
into  prison,  where  he  had  died  in  1523.  In  1522  another 
Portuguese  envoy,  Alfonso  Martins  de  Mello,  had  been  attacked 
and  his  squadron  almost  annihilated.  In  1552  the  Governor  of 
Goa  sent  another  mission  to  Peking,  but  it  was  not  allowed  to 
proceed  farther  than  Malacca.  Yet  another  embassy,  also  from 
Goa,  was  despatched  in  1667  to  protest  against  the  stoppage  of 
trade  at  Macao,  but  nothing  was  achieved.  Two  others  in  1727 
and  1753  were  equally  unsuccessful.  The  Dutch  embassies  met 
with  no  better  success.  Two  envoys  arrived  at  the  Chinese  Court 
in  1655,  carrying  rich  presents  and  prostrating  themselves  and 
kneeling  before  the  emperor,  his  sacred  name,  letters,  and  throne. 
Their  attitude  was  that  of  representatives  of  a  vassal  state,  and  in 
return  they  secured  permission  to  send  an  embassy  accompanied 
by  four  trading  ships  every  eight  years — a  small  return  for  so 
much  humility.  Another  embassy  in  1664,  equally  accom¬ 
modating,  was  completely  unsuccessful.  An  embassy — which 
reached  Peking  two  years  after  Earl  Macartney — recognised 
Chinese  suzerainty,  and  has  been  described  by  the  historian 
Williams  as  follows  :  “  They  were  brought  to  the  capital  like 
malefactors,  treated  when  there  like  beggars,  and  then  sent  back 
to  Canton  like  mountebanks  to  perform  the  three-times-three 
prostration  at  all  times  and  before  everything  their  conductors 
saw  fit.”1  Even  this  abject  submission  failed  to  induce  the 

1  The  Middle  Kingdom,  ii.  p.  439. 
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Imperial  Government  to  ’  grant  additional  privileges.  The 
Russians  adopted  a  bolder  policy.  Their  first  recorded  embassy 
arrived  in  Peking  in  1567,  but  it  brought  no  presents,  and  on  that 
account  was  not  received.  Another,  of  the  year  1619,  was  turned 
back  for  the  same  reason.  The  third  Russian  embassy  was  in 
Peking  at  the  same  time  as  the  first  from  Holland.  The  contrast 
in  the  conduct  of  the  two  is  instructive.  The  Russians  refused  to 
perform  any  ceremony  derogatory  to  the  dignity  of  their  country, 
and  they,  too,  were  refused  audience.  Either  way,  therefore,  it 
seemed  as  though  the  foreigner  lost.  Other  embassies  from 
Russia  arrived  in  1689,  1693,  and  1720.  About  this  period  the 
Russian  attitude  seems  to  have  undergone  some  modification. 
The  ambassador  of  1693  is  supposed  to  have  performed  the 
kotow,  and  Ismayloff,  the  ambassador  in  1720,  agreed  to  do  the 
same  on  condition  that  the  Chinese  ambassadors  to  Russia  should 
conform  to  Russian  ceremonial  usage.  In  1733  the  only  Chinese 
embassy  to  a  foreign  court  until  the  second  half  of  the  nineteenth 
century  reached  St.  Petersburg.  Another  Russian  embassy  was 
sent  to  China  in  1768.  On  the  whole,  the  early  Russian  embassies 
seem  to  have  behaved  with  greater  dignity,  and  therefore  to  have 
been  received  more  favourably,  than  the  ambassadors  of  other 
Powers.  It  is  observable,  however,  that  the  trading  facilities 
which  the  Russians  enjoyed  at  the  end  of  the  eighteenth  century 
were  the  result  rather  of  their  aggressive  policy  than  of  their 
embassies  to  China.  As  far  as  other  nations  are  concerned, 
Queen  Elizabeth,  according  to  Staunton,  sent  John  Mildenhall 
to  China  to  obtain  commercial  privileges  towards  the  close  of  her 
reign  (another  example  of  the  political  wisdom  of  that  monarch), 
but  he  was  strongly  opposed  by  Spanish  and  Portuguese  Jesuits, 
and  accomplished  nothing  ;  whilst  the  Pope  sent  a  legate  in  1705 
and  another  in  1720. 

The  objects  of  Earl  Macartney’s  mission  are  set  out  in  detail 
in  the  Emperor’s  reply  to  King  George  III.  They  were  as 
follows  : 

1.  Permission  to  call  at  other  ports  than  Canton,  and  more 

specifically  at  Ningpo,  Chusan,  and  Tientsin,  for  pur¬ 
poses  of  trade. 

2.  To  establish  a  trading  factory  in  Peking,  as  the  Russians 

had  been  allowed  to  do  formerly. 
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3.  To  be  allowed  to  reside  and  erect  warehouses  at  Chusan  in 

order  to  develop  trade. 

4.  To  be  allowed  to  own  a  site  in  the  vicinity  of  Canton 

wherein  the  merchants  could  reside  permanently,  or 
alternatively  to  abolish  the  existing  restrictions  on 
residence. 

5.  Remission  or  reduction  of  existing  duties,  and  abolition  of 

the  practice  of  discriminating  against  English  merchants. 

6.  Alteration  in  the  place  of  levying  duties.1 

7.  To  obtain  permission  for  missionaries  to  reside  in  China. 

Staunton,  in  his  account  of  the  Embassy,  however,  states  that 
its  business  was  not  limited  to  affairs  of  commerce  at  Canton,  but 
that  Earl  Macartney  had  discretionary  power  to  visit  every  other 
country  with  which  it  might  seem  worth  while  to  open  intercourse, 
and  more  particularly  he  possessed  letters  addressed  to  the 
Emperor  of  Japan  and  the  King  of  Cochin  China,  and  a  general 
commission  to  all  Princes  and  States  in  the  China  seas.  The 
expedition  does  not  seem  to  have  been  very  well  equipped  for 
these  wider  purposes,  however,  for  when  one  of  the  ships  of  the 
expedition,  the  Lion ,  was  sent,  after  her  arrival  in  China,  to 
establish  relations  with  Japan,  Manila,  and  other  places,  we  are 
told  that  communications  were  to  be  established  “  by  the  medium 
of  a  Malay  sailor  who  spoke  some  English,  an  English  sailor  who 
spoke  the  Malay  language,  and  a  Chinese  servant  who  spoke 
Portuguese  ” — a  somewhat  casual  mode  of  procedure  for  so 
important  an  embassy. 

Earl  Macartney,  whose  career  had  been  partly  Indian  and 
partly  diplomatic,  was  only  selected  for  the  responsible  post  of 
ambassador  after  considerable  hesitation.  He  was  allowed  ex¬ 
tensive  latitude  with  regard  to  the  conduct  of  the  Embassy, 
although  it  would  appear,  from  the  official  account,  that  Sir  George 
Staunton,  the  Secretary  to  the  Embassy,  exerted  a  good  deal  of 
influence  over  the  Ambassador. 


1  The  precise  object  of  this  is  not  altogether  clear.  The  Emperor’s  reply 
states  :  “  As  to  your  request  that  your  ships  shall  pay  the  duties  leviable  by 
tariff,  there  are  regular  rules  in  force  at  the  Canton  Custom  House  respecting 
the  amounts  payable,  and  since  I  have  refused  your  requests  to  be  allowed  to 
trade  at  other  ports,  this  duty  will  naturally  continue  to  be  paid  at  Canton  as 
heretofore  ”  (Backhouse  and  Bland,  Annals  and  Memoirs  of  the  Court  of 
Peking,  p.  323).  It  would  thus  seem  that  the  primary  object  here  was  to 
protest  against  unauthorised  exactions  by  the  officials  at  Canton. 
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The  Embassy  reached  China  in  June  1793,  and  was  received 
with  marked  friendliness.  When  the  Ambassador  and  his 
suite  transhipped  from  the  Lion ,  however,  to  the  barges  which 
were  to  convey  them  up  the  Pei-ho  River  towards  the  capital,  flags 
were  placed  upon  the  vessels  bearing  the  legend  “  Ambassador 
bringing  tribute  from  the  country  of  England  ” — an  illuminating 
commentary  upon  the  Chinese  attitude  towards  the  Embassy. 

When  the  Embassy  arrived  in  Peking,  serious  difficulties  arose. 
The  Imperial  legate  requested  Lord  Macartney  to  perform  the 
kotow  before  the  Imperial  throne.  Lord  Macartney  did  not 
refuse  altogether,  but  addressed  a  letter  to  Ho-shen,  the  first 
Minister  of  the  Empire,  and  then  at  the  height  of  his  power,  to 
the  effect  that 

“  His  Majesty  the  King  of  Great  Britain  in  sending  an  Embassy  to 
his  Majesty  the  Emperor  of  China,  fully  intended  to  give  the  strongest 
testimony  of  particular  esteem  and  veneration  for  his  Imperial  Majesty  ; 
that  the  Embassador  entrusted  to  convey  such  sentiment  was  earnestly 
desirous  of  fulfilling  that  object  of  his  mission  with  zeal  and  effect  ; 
that  he  was  ready  likewise  to  conform  to  every  exterior  ceremony 
practised  by  his  Imperial  Majesty’s  subjects,  and  the  tributary  princes 
attending  at  his  court,  not  only  to  avoid  confusion  of  novelty,  but  in 
order  to  shew,  by  his  example  in  behalf  of  one  of  the  greatest  as  well 
as  most  distant  nations  on  the  globe,  the  high  and  just  sense  universally 
entertained  of  his  Imperial  Majesty’s  dignity  and  transcendent  virtues  ; 
that  the  Embassador  had  determined  to  act  in  that  manner  without 
hesitation  or  difficulty,  on  this  condition  only,  of  which  he  flattered 
himself  his  Imperial  Majesty  would  immediately  perceive  the  necessity, 
and  have  the  goodness  to  accede  to  it,  by  giving  such  directions  as 
should  be  the  means  of  preventing  the  Embassador  from  suffering 
by  his  devotion  to  his  Imperial  Majesty  in  this  instance  ;  for  the 
Embassador  would  certainly  suffer  heavily  if  his  conduct,  on  this 
occasion,  could  be  construed  as  in  any  wise  unbecoming  the  great 
and  exalted  rank  which  his  master,  whom  he  represented,  held  among 
the  independent  sovereigns  of  the  world,  and  this  danger  could  be 
easily  avoided,  and  the  satisfaction  be  general  on  all  sides,  by  his 
Imperial  Majesty’s  order  that  one  of  the  officers  of  his  court,  equal 
with  the  Embassador  in  rank,  should  perform  before  his  Britannic 
Majesty’s  picture  at  large,  in  his  royal  robes,  and  then  in  the 
Embassador’s  possession  at  Pekin,  the  same  ceremonies  which  should 
be  performed  by  the  Embassador  before  the  throne  of  his  Imperial 
Majesty.” 

This  letter  was  shown  to  the  Imperial  legate  accompanying 
the  mission  and  despatched  through  him  to  the  Emperor. 

VOL.  I. 


c 


i8 


HISTORICAL  INTRODUCTION 


On  September  2,  1793,  the  Embassy  left  Peking  for  Jehol,  and 
arrived  there  a  week  later.  On  the  same  day  the  legate  returned 
the  Ambassador’s  letter  open,  suggesting  that  it  had  remained  in 
his  possession  the  whole  time,  although  it  was  well  known  that 
it  had  been  forwarded  to  Court  and  its  contents  approved.  This 
change  of  attitude  was  considered  to  be  due  to  the  arrival  at 
Court  of  the  anti- British  Viceroy  of  Kwangtung,  who  urged  that 
the  xAmbassador  should  perform  the  full  customary  services, 
without  reciprocation  on  the  Chinese  side.  It  seems  to  have 
been  the  opinion  of  several  Chinese  officials  that  if  the  Ambassador 
could  be  introduced  into  the  Imperial  presence  without  any 
definite  arrangement  having  been  concluded  he  would  naturally 
make  the  usual  prostrations — an  opinion  which  was  also  held 
of  Lord  Amherst,  and  which  resulted  in  the  abrupt  termination 
of  his  mission  in  1816. 

To  clear  up  the  matter  Staunton  was  sent  to  Ho-shen, 
with  full  power  to  negotiate.  At  the  same  time  the  legate  and 
two  other  mandarins  visited  Macartney  and  unsuccessfully 
endeavoured  to  secure  his  consent  to  renounce  the  point  in 
dispute.  On  the  other  hand,  he  offered  to  approach  the  Emperor 
with  the  same  forms  as  he  approached  his  own  sovereign — an  offer 
which  the  Court  ultimately  accepted.  On  the  day  appointed  for 
the  audience  the  Ambassador,  in  accordance  with  instructions 
from  the  president  of  ceremonies,  and  in  accordance  with  the 
arrangement  just  concluded,  approached  the  Imperial  throne 
holding  a  large,  richly-jewelled  gold  box,  containing  King 
George’s  letter  to  the  Emperor,  aloft  above  his  head.  Mounting 
the  steps  to  the  throne  and  bending  on  one  knee,  he  presented 
the  box  to  the  Emperor,  by  whom  it  was  received  with  expressions 
of  goodwill.  Following  this,  presents  were  offered  and  ex¬ 
changed.  By  way  of  contrast  with  the  dignity  of  this  reception, 
Staunton  records  that  ambassadors  from  Pegu  and  the  neighbour¬ 
hood  of  the  Caspian  were  received,  after  the  usual  prostrations, 
and  speedily  dismissed,  whilst  the  English  Ambassador  and  three 
members  of  his  suite  were  conducted  to  the  left  hand  of  the  throne 
and  seated  upon  cushions,  being  afterwards  treated  with  special 
attention  and  favour  by  the  Emperor. 

The  real  business  of  the  Embassy  had  not  been  broached  so 
far,  and  although  Lord  Macartney  enjoyed  several  interviews 
with  Ho-shen  after  the  audience,  it  does  not  appear  that  the 
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question  of  conditions  at  Canton  was  even  opened  during  any 
of  them.  Moreover,  when  the  Ambassador  requested  permission 
for  Captain  Macintosh  (who  had  paid  obeisance  to  the  Emperor) 
to  rejoin  his  ship  this  was  refused,  and  the  refusal  was  repeated 
when  a  fresh  request  was  made  some  days  later.  Finding  it 
impossible  to  accomplish  anything,  therefore,  Lord  Macartney 
left  Jehol  for  Peking,  arriving  there  on  September  12.  Shortly 
afterwards  the  Court  also  returned  to  Peking,  and  the  Ambassador 
was  informed  that  a  council,  including  the  Viceroy  of  Kwangtung, 
the  Thibetan  general  who  had  alleged  that  the  British  had  aided 
the  Rajah  of  Nepal,  and  a  former  Hoppo  of  Canton  (who  had 
been  convicted  of  misappropriating  the  public  funds  and  of 
extortion  from  English  merchants),  had  been  held  to  give  advice 
before  an  Imperial  reply  to  the  King  of  England’s  letter  was 
prepared.  At  the  same  time  Lord  Macartney  sent  a  brief  abstract 
of  the  improvements  desired  by  the  East  India  Company  in 
conditions  at  Canton  to  Ho-shen.  When  the  Emperor’s  letter 
was  received  the  Embassy  left  the  capital,  on  the  morning  of 
October  7. 

From  the  diplomatic  point  of  view  the  mission  was  a  complete 
failure.  The  Imperial  reply  to  King  George  refuses  every  one 
of  the  requests  put  forward.  It  is  true  that  conditions  at  Canton 
improved  somewhat,  temporarily,  but  zeal  for  reform  soon 
vanished,  and  the  old  abuses  quickly  revived  again.  The  old 
Emperor,  Kien  Lung,  had  expressed  the  desire  to  receive  another 
British  Embassy,  but  this  was  never  sent  and  the  changed  attitude 
of  the  Chinese  Court  after  the  Emperor’s  abdication  is  visible 
in  the  different  treatment  of  Lord  Amherst’s  Embassy  in  1816. 
As  Auber  has  well  said  of  the  Macartney  mission,  “  the  Ambas¬ 
sador  was  received  with  the  utmost  hospitality,  watched  with  the 
utmost  vigilance,  and  dismissed  with  the  utmost  civility.”  1  And 
that  was  all.  The  Russians  in  their  embassies  to  Peking  dis¬ 
regarded  Chinese  ceremonies  and  were  not  received.  The  Dutch 
grovelled,  were  treated  with  the  utmost  contempt,  and  received 
nothing.  Lord  Macartney  conceded  one  or  twro  points  (notably 
in  the  matter  of  the  flags  bearing  the  objectionable  announce¬ 
ments),  but  on  the  whole  attempted  to  conduct  himself  as  an 
emissary  from  one  independent  sovereign  to  another  of  equal 
dignity — and  he,  too,  obtained  nothing.  After  the  embassy, 

1  China  :  an  Outline  of  its  Government,  Laws  and  Policy,  1834,  p.  200. 
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matters  at  Canton  went  on  very  much  as  before,  and  when  the 
second  embassy  arrived  at  Peking  it  received  an  infinitely  less 
cordial  welcome. 

Following  the  failure  of  the  Macartney  Embassy,  two  little 
episodes  somewhat  impaired  the  relations  existing  between  Great 
Britain  and  China.  In  1809,  during  the  Napoleonic  struggle, 
the  Governor- General  of  India,  Lord  Minto,  sent  a  force  to 
occupy  Macao  as  a  precaution  against  a  possible  French  attack. 
The  Chinese  had  always  regarded  the  presence  of  the  Portuguese 
in  Macao  as  based  on  sufferance  only,  and  accordingly  demanded 
the  immediate  withdrawal  of  the  British  force.  The  demand 
was  complied  with,  and  the  British  withdrew,  but  the  Chinese, 
who  had  already  shown  some  suspicion  of  the  British,  on  account 
of  their  steady  advance  in  India,  were  somewhat  unsettled  over 
the  incident. 

The  second  cause  of  friction  was  to  be  found  in  the  activities 
of  H.M.S.  Doris  in  Chinese  waters  during  1814.  Towards  the 
end  of  the  Anglo-American  War  this  vessel,  with  her  base  at 
Macao,  captured  an  American  merchant-ship  in  Chinese  waters 
and  brought  her  into  Macao  as  prize.  Later,  she  chased  another 
American  vessel  to  Whampoa,  where  she  was  recaptured  by  the 
crews  of  other  American  vessels.  These  activities  were  regarded 
by  the  Chinese  as  a  violation  of  their  sovereignty,  and  they 
threatened  to  stop  the  Company’s  trade  unless  the  Doris  left 
Chinese  waters.  The  Company  insisted  that  they  had  no  juris¬ 
diction  over  British  warships  and  contemplated  a  complete 
withdrawal  of  trade,  whereupon  the  Chinese  gave  way. 

Accordingly,  the  Chinese  were  not  by  any  means  so  well 
disposed  towards  the  second  British  embassy  as  towards  the  first. 
Nevertheless,  Lord  Amherst,  a  naval  captain,  with  slight  Parlia¬ 
mentary  experience,  was  appointed. 

According  to  Lord  Castlereagh’s  letter  of  instructions  to  Lord 
Amherst,  dated  January  1,  1816,  the  objects  of  the  embassy 
were  as  follows  : 

1.  To  obtain  protection  from  the  violence  and  injustice  of 

the  Chinese  Government  and  to  promote  that  end,  to 
secure  the  more  accurate  definition  of  the  Company’s 
privileges. 

2.  Security  of  the  Canton  trade  against  capricious  inter- 
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ruptions,  and  liberty  for  the  supercargoes  to  deal  with 
whatever  Chinese  merchants  they  thought  fit. 

3.  To  secure  the  freedom  of  the  factory  at  Canton  from  the 

intrusion  of  Chinese  officers,  liberty  to  employ  Chinese 
servants,  and  exemption  from  the  habitual  contemp¬ 
tuous  treatment  of  the  Chinese  authorities. 

4.  To  obtain  the  establishment  of  a  regular  mode  of  communi¬ 

cation  between  the  factory  and  Peking.1 

Later  in  the  letter  Lord  Amherst  is  instructed  to  ask  for  the 
opening  of  a  northern  port  to  the  Company’s  trade.2 

The  Company  in  its  letter  to  the  Ambassador  was  more 
explicit.  The  general  objects  of  the  embassy  were  declared  to 
be  “  a  removal  of  the  grievances  which  have  been  experienced, 
and  exemption  from  them,  and  others  of  the  like  nature  for  the 
time  to  come,  with  the  Establishment  of  the  Company’s  trade 
upon  a  secure,  solid,  equitable  footing,  free  from  the  capricious 
arbitrary  aggressions  of  the  local  Authorities,  and  under  the 
protection  of  the  Emperor,  and  the  Sanction  of  Regulations  to  be 
appointed  by  himself.”  3  The  grievances  are  tabulated  at  length,4 
but  fall  within  the  scope  of  the  objects  set  forth  by  Lord  Castle- 
reagh.  The  Company  then  recapitulates  the  objects  mentioned 
by  the  British  Government,  and  adds  a  general  injunction  to 
discuss  other  matters  requiring  settlement.5  No  request  for 
extraterritorial  rights  seems  to  have  been  included  among  the 
objects  of  the  mission.  No  doubt  the  Company  believed  that 
existing  arrangements  represented  the  utmost  they  were  likely 
to  obtain. 

The  embassy  arrived  off  the  Peiho  on  July  28.  From  this 
time  onwards,  until  his  arrival  at  the  Imperial  Palace  at  Yuen- 
mingyuen  a  month  later,  Lord  Amherst  was  involved  in  an 
unceasing  wrangle  concerning  the  performance  of  the  kotow. 
Lord  Macartney  had  refused  to  perform  this  humiliating  ceremony, 
but  his  refusal  was  only  accepted  by  the  Imperial  officials  after 
negotiations.  Lord  Castlereagh’s  instructions  to  Lord  Amherst 
had  left  the  matter  to  his  discretion.  They  were  as  follows  : 

“  In  the  expectation  that  the  answer  to  the  communication  to  the 
Government  of  China,  through  the  Viceroy  at  Canton,  to  which  I 

1  Morse,  Chronicles  of  the  East  India  Company,  iii.  pp.  279-280. 

2  Ibid.  p.  283.  3  Ibid.  p.  285. 

4  Ibid.  pp.  285-286.  6  Ibid.  p.  288. 
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have  already  referred,  being  satisfactory,  you  will  assume  the  character 
and  public  appearance  of  His  Majesty’s  Ambassador  ;  and  proceed 
with  as  much  ceremony  as  can  be  admitted,  without  causing  a  material 
delay,  or  incurring  any  unreasonable  expence.  You  will  procure  an 
Audience  as  early  as  possible  after  your  arrival  at  the  Court  of  the 
Emperor,  and  conforming  to  all  the  ceremonies  of  that  Court,  which 
may  not  commit  the  honour  of  your  sovereign  or  lessen  your  own 
dignity,  so  as  to  endanger  the  success  of  your  Mission. 

“  Whilst  I  make  this  reserve,  I  am  satisfied  you  will  be  too  prudent 
and  considerate  to  let  any  trifling  punctilio  stand  in  the  way  of  the 
important  benefits  which  may  be  obtained  by  engaging  the  favourable 
disposition  of  the  Emperor  and  His  Ministers  ;  but  you  will  take  the 
earliest  opportunity  to  declare  that,  as  His  Royal  Highness  the  Prince 
Regent  had  entirely  approved  of  the  ceremonials  performed  by  the 
Earl  Macartney  upon  His  Embassy  to  the  August  Father  of  the  present 
Emperor,  he  had  specially  commanded  you  to  adopt  that  precedent 
upon  your  Mission  to  His  Illustrious  Son.”  1 

Lord  Amherst  himself  was  undecided  and  he  relied  to  a 
considerable  extent  upon  the  advice  of  the  two  members  of  the 
Committee.  Unfortunately,  however,  they  held  conflicting  views 
of  this  important  question.  Mr.  Ellis,  who  had  taken  Sir  George 
Staunton’s  place  as  third  Commissioner  on  the  death  of  Mr. 
Elphinstone,  believed  that  resistance  was  not  necessary  to  preserve 
national  dignity,  and  that  the  possibility  of  benefits  far  out¬ 
weighed  the  possible  loss  in  prestige.  In  his  Journal,  under  the 
date  August  23,  he  records  : 

“  My  mind  has  been  much  harassed  latterly  by  the  transactions 
in  which  I  have  been  engaged.  Entertaining  originally  a  different 
opinion  upon  the  Ko-tou  itself,  and  upon  the  consequences  of  com¬ 
pliance,  and  considering  that  were  the  other  circumstances  connected 
with  the  treatment  of  the  embassy  not  unsatisfactory,  resistance  upon 
this  point  was  by  no  means  essential  to  the  support  of  our  national 
respectability,  I  have  naturally  felt  deep  regret  at  the  prospect  of 
being  denied  reception  from  a  continued  refusal  to  comply  with  the 
wishes  of  the  Chinese,  and  yet  I  do  not  in  the  least  blame  myself  for 
having  surrendered  my  opinion  to  the  experience  of  Sir  George 
Staunton.  I  am  ready,  when  called  upon  to  act,  to  yield  crude 
notions  to  experienced  opinion,  but  regarding  the  question  as  a  matter 
of  speculation,  my  sentiments  remain  unchanged  ;  and  I  have  even 
ventured,  notwithstanding  our  determination  had  been  taken  on  board 
ship,  to  bring  an  opposite  view  under  consideration,  and  this  too  before 
any  discussion  upon  the  point  had  arisen.  If,  fortunately,  we  should 
be  received,  this  difference  will  be  of  little  importance  ;  but  I  shall 

1  Morse,  Chronicles  of  the  East  India  Company,  iii.  p.  281. 
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feel,  if  compelled  to  return  without  an  audience,  some  doubt  whether 
a  contrary  result  would  have  been  too  dearly  bought  by  sacrificing 
the  distinction  between  nine  prostrations  of  the  head  to  the  ground 
upon  two  knees,  and  nine  profound  bows  upon  one  knee.  Even  if 
received,  but  not  allowed  to  discuss  the  ulterior  objects  of  the  embassy, 

I  shall  still  be  inclined  to  believe,  that  the  irritation  produced  by 
protracted  contest  has  been,  in  some  measure,  an  obstacle  to  their 
favourable  consideration.”  1 

Mr.  Ellis,  however,  ignored  the  fact  that  the  act  would  be 
equivalent  to  renouncing  all  claim  to  deal  upon  a  basis  of  equality. 
Sir  George  Staunton  appreciated  the  fact,  and  was  most  emphatic 
in  his  opinion  that  compliance  was  not  desirable.2  The  Court  of 
Directors  in  London  had  taken  the  view  that  the  permanent 
effects  of  the  embassy  were  of  prime  importance,  and  therefore 
that  nothing  ought  to  be  done  which  might  lower  the  British 
in  the  estimation  of  the  Chinese.  Both  they  and  the  committee 
at  Canton  as  a  whole  were  of  the  opinion  that  if  the  kotow  had 
been  a  mere  ceremony,  customary  on  entering  into  a  sovereign’s 
presence,  no  objection  could  be  taken  to  it,  but  since  it  was  equiva¬ 
lent  to  acknowledging  the  Emperor  of  China  as  Lord  of  the 
Universe,  all  other  sovereigns  being  his  vassals,  acceptance  of  the 
ceremony  was  impossible.  Mr.  Ellis,  however,  dismisses  the 
matter  by  observing  that  “  these  absurd  pretentions  and  hyper¬ 
bolical  declarations  of  universal  supremacy  seem  too  ridiculous 
to  require  immediate  notice  ;  and  certainly  to  influence  a  public 
proceeding.”  3 

As  in  Earl  Macartney’s  case  the  boats  conveying  the  Am¬ 
bassador’s  suite  bore  flags  with  characters  representing  them  as 
tribute-bearers.  Sir  John  Davis  has  left  us  his  view  of  the 
circumstance,  along  with  his  opinion  of  the  kotow.  In  his 
“  Sketches  of  China  ”  he  writes  : 

“  The  near  approach  of  the  mission  to  Tientsin  was  likely  to  bring 
the  question  of  ceremonials  into  immediate  discussion,  and  there 
could  be  no  doubt  of  its  being  required  of  the  Embassador  that  he 
should  make  the  nine  prostrations  before  the  emperor’s  imagined 
presence.  Among  experienced  and  well-informed  people,  no  two 
opinions  could  exist  on  this  subject ;  and  the  most  determined  refusal 
seemed  absolutely  necessary,  with  the  precedent  of  the  last  mission 

1  Journal  of  the  Proceedings  of  the  Late  Embassy  to  China,  1817,  pp.  152-1 53. 

2  Morse,  op.  cit.  p.  262.  (Staunton  was  the  son  of  the  Secretary  of  the 
former  Embassy.) 

3  Ellis,  op.  cit.  p.  153. 
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before  us.  My  own  persuasion  (founded  on  the  import  which  the 
kotow  bears  among  the  Chinese  themselves)  was,  that  even  before  the 
emperor  himself  such  an  act  of  homage  should  be  considered  as 
impossible  from  the  representatives  of  our  Sovereign.  Similar 
reasons  led  me  to  wish  that  the  inscription  Kung-sz ,  ‘  tribute-bearer,’ 
had  not  been  allowed  to  be  suspended  from  the  mast  of  the 
embassador’s  yacht,  in  conformity  with  the  precedent  of  the  last 
embassy.  The  Chinese  histories  observe  of  the  conduct  of  the  Sung 
dynasty,  who  concluded  a  peace  with  the  Tartars  on  humiliating 
terms  that  ‘  he  shamefully  made  use,  in  the  treaty,  of  the  word  Kung 
(tribute).’  We  might  perhaps  have  required  that  our  own  flag  should 
supply  the  place  of  the  other,  without  making  the  propriety  of  the 
inscription  a  point  of  debate.  There  would  have  been  an  appearance 
of  reason  in  this  proposition,  for  our  own  flag  was  as  good  a  mark 
for  the  boat  as  theirs,  if  not  better.  Moreover,  if  we  were  not  to 
knock  head  at  last,  it  seemed  more  consistent  with  such  a  line  of 
conduct,  because  ‘  tribute-bearers  ’  have  hardly  any  pretensions  to 
such  scruple.” 

The  imperial  officials  attempted  to  secure  Lord  Amherst’s 
agreement  to  the  ceremonies  by  falsely  representing  that  Lord 
Macartney  had  performed  them,  and  again,  by  vague  promises 
and  intimidation.  The  Ambassador  was  also  called  upon  to 
rehearse  the  ceremony  in  the  presence  of  Imperial  delegates — an 
invitation  which  he  refused.  A  complete  month  therefore  passed 
in  argument  whilst  the  Ambassador  was  travelling  to  Tungchow.1 
He  arrived  there  on  August  28  and  was  hurried  straight  on, 
without  rest,  through  a  hot  summer  night,  to  the  Emperor’s 
palace,  which  was  reached  at  five  o’clock  in  the  morning.  Ap¬ 
parently  the  Imperial  officials  had  announced  that  Lord  Amherst 
would  perform  the  much  disputed  ceremonies,  for  he  was  met 
by  a  great  assembly  of  nobles  and  princes,  who  insisted  that  he 
should  present  himself  at  once.  At  this,  the  Ambassador  naturally 
protested,  urging  that  he  was  exhausted,  and  that  neither  his 
baggage  nor  his  credentials  had  arrived.  All  these  excuses  were 
waved  aside,  however,  and  the  officials  at  length  went  to  the 
extreme  of  attempting  to  hustle,  push,  and  even  drag  Lord 
Amherst  into  the  Imperial  presence.  When  he  still  persisted  in 
his  refusal,  an  Imperial  decree  was  issued,  ordering  his  immediate 
return. 

A  paper  issued  by  the  Emperor  afterwards  is  instructive, 

1  These  prolonged  negotiations,  devoid  of  any  satisfactory  result,  are  set 
forth  at  length  in  Ellis's  Journal. 
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since  it  illustrates  the  duplicity  which  surrounded  the  Imperial 
throne.  The  Emperor  had  been  informed  that  if  Lord  Amherst 
had  consented  to  perform  the  prescribed  ceremonies,  he  would 
appear  at  the  palace  the  same  day.  “  If  the  Embassador  did 
not  know  how  to  perform  the  proper  ceremony,  then  to  report 
to  the  Emperor,  and  wait  his  pleasure.”  To  save  themselves 
from  being  forced  to  confess,  therefore,  that  they  had  failed,  the 
Imperial  officials  rushed  Lord  Amherst  and  his  suite,  through 
the  night,  towards  the  Imperial  palace,  and  then,  in  accordance 
with  the  arrangement  already  decided  upon,  attempted  to  compel 
him  to  take  audience  at  once.  The  Emperor  accordingly  ordered 
an  inquiry  into  the  conduct  of  the  offending  courtiers.1 

It  is  difficult,  even  for  the  most  optimistic,  to  maintain 
that  the  Embassy  had  served  any  useful  purpose,  and  Mr.  Ellis, 
in  his  “  Journal,”  observes  : 

“  It  is  impossible  to  reflect  without  some  mortification  upon  the 
result  of  the  two  British  embassies  to  the  court  of  Pekin  ;  both  were 
undertaken  for  the  express  purpose  of  obtaining,  if  not  additional 
privileges,  at  least  increased  security  for  the  trade  :  the  failure  of 
both  has  been  complete,  in  the  latter  instance,  certainly  accompanied 
by  circumstances  of  aggravated  dissatisfaction.  To  the  mode  in 
which  Lord  Macartney’s  embassy  was  conducted  I  am  inclined  to 
give  the  most  decided  approbation,  and  whatever  may  have  been  my 
private  opinion  upon  the  particular  question  of  compliance  with  the 
Chinese  ceremonial,  I  am  not  disposed  to  maintain  that  any  sub¬ 
stantial  advantage  would  have  resulted  from  the  mere  reception  of 
the  embassy,  nor  to  consider,  that  the  general  expedience  of  the 
measure  itself  has  been  affected  by  the  course  of  resistance  adopted, 
in  deference  to  undoubted  talent,  and  great  local  experience.”  2 

Lord  Amherst’s  Embassy  was  thus  an  even  greater  failure 
than  that  of  Earl  Macartney.  This  was  only  to  be  expected, 
however,  if  the  British  Ambassador  was  not  to  be  allowed  to 
perform  the  essential  ceremonies,  for  a  Russian  Embassy  had 
been  turned  back  eleven  years  earlier  for  the  same  reason.  In 
allowing  Earl  Macartney  to  forgo  the  customary  prostrations 
the  officials  of  Kien  Lung  had  shown  unusual  liberality  ;  under 
Kia  King,  however,  the  customary  Chinese  attitude  was  very 
plainly  in  evidence,  and  no  deviation  was  allowed.  The  British 
Government  had  now  intervened  twice  on  behalf  of  the  Company, 

1  Morse,  op.  cit.  pp.  298-299,  and  also  Ellis’s  Journal,  pp.  506-508. 
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but  without  success.  At  this  period  the  Chinese  were  not 
prepared  to  receive  embassies  from  Powers  claiming  to  be  in¬ 
dependent  and  equal  with  China.  The  Europeans  were  treated 
in  the  same  way  as  the  subjects  of  Asiatic  nations  within  the 
sphere  of  China’s  influence.  China  must  not  be  blamed  too 
harshly  for  this  inability  to  appreciate  the  European  political 
system.  No  nation  of  the  Far  East  at  that  period  was  able  to 
comprehend  it.  Japan  was  even  more  exclusive  than  China,  and 
Yuen  Fuh-siuen,  King  of  Cochin-China  at  the  period  of  the 
Amherst  Embassy,  after  describing  the  way  in  which  Lord 
Amherst  was  refused  audience  and  then  escorted  back  to  Canton, 
observes  : 

“Now  the  Emperor  of  China  is  the  common  ruler  of  the  empire  ; 
England  is  a  single  small  barbarian  state  :  and  was  it  the  form  of 
things  that  should  be,  that  when  the  envoy  of  the  latter  gave  himself 
such  airs  as  these,  the  government  of  China,  so  far  from  being  able 
to  punish  his  crime,  should  actually  go  to  the  length  of  escorting 
him  home  ?  Herein  we  find  the  origin  of  the  pride  and  intractability 
of  the  barbarians  of  the  seas.”1 

The  Company  had  therefore  been  taught  that  an  appeal  to 
Peking  against  the  conditions  of  trade  at  Canton  was  useless. 
Henceforth  they  must  make  what  terms  they  could  with  the  local 
authorities. 


1  G.  W.  Cooke,  China  and  Lower  Bengal,  1861,  Preface,  p.  xviii. 
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1.  EARLY  CONFLICTS  OF  JURISDICTION  IN  CHINA,  1637-1804 

Extraterritoriality  in  China  now  depends  upon  various 
treaties  concluded  between  European  Powers  and  China  during 
the  nineteenth  century.  At  the  same  time  the  science  of  Inter¬ 
national  Law  concedes  the  right  of  protection  to  a  state  in  respect 
of  its  subjects  who  visit,  or  reside  in,  areas  in  which  the  terri¬ 
torial  jurisdiction  is  such  that  it  cannot  be  recognised  by 
civilised  states.1  Several  European  Powers,  and  more  especially 
Great  Britain,  at  the  beginning  of  their  intercourse  with  China 
considered  that  Chinese  jurisdiction  could  not  be  recognised  by 
them,  and  accordingly  they  claimed  to  retain  jurisdiction  over  all 
their  subjects  in  Chinese  territory.  These  claims  they  exercised 
wherever  possible  ;  at  the  same  time  they  were  usually  resisted 
by  the  Chinese  authorities.  In  the  present  chapter  a  considera¬ 
tion  of  the  most  important  of  these  early  cases  is  attempted. 

In  1637  Captain  Weddell,  in  command  of  four  ships,  arrived 


1  Hall,  International  Law  (8th  ed.),  pp.  300-301. 
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at  Macao  with  the  object  of  proceeding  to  Canton  to  trade. 
The  Portuguese,  however,  proved  hostile  to  the  project,  and 
hindered  Weddell  in  his  efforts  to  open  up  communication  with 
the  officials  at  Canton.  At  length  he  determined  to  proceed  to 
Canton  in  spite  of  the  attitude  of  the  Portuguese  and  Chinese 
officials,  but  at  Anunghoi,  on  his  way  up  the  river,  his  ships  were 
fired  on,  whereupon  Weddell  silenced  and  captured  the  guns  of 
the  Chinese  forts.  As  a  result  of  this,  the  Chinese  began  to 
negotiate,  and  ultimately  induced  Weddell  to  send  two  merchants 
to  Canton.  On  their  arrival  these  were  closely  watched,  and  on 
September  21,  in  a  note  to  Weddell,  they  declared  that  they  were 
practically  prisoners.  Filled  with  the  determination  to  strike 
fear  into  the  hearts  of  the  Imperial  officials  therefore,  in  the 
hope  that  the  merchants  would  be  set  at  liberty,  Weddell  sent  a 
defiant  message  to  the  Portuguese  at  Macao,  and  made  pre¬ 
parations  to  do  as  much  damage  as  possible  to  Chinese  shipping 
in  the  vicinity.  An  intermediary,  however,  persuaded  Weddell 
to  accept  the  good  offices  of  the  Governor  of  Macao  to  secure 
the  release  of  the  merchants,  and  at  length  a  compromise  was 
arranged.  Captain  Weddell  delivered  a  formal  undertaking  to 
the  Chinese  that  “  through  ignorance  of  the  laws  of  China  we 
did  things  that  we  have  done.”  He  also  promised  that  in  future 
he  would  act  in  conformity  with  the  laws  of  China,  and  that 
“  should  we  act  in  any  way  contrary  thereto,  we  will  submit  to 
any  punishments  the  Mandarins  and  the  City  of  Macao  shall 
order.”  Following  this  the  merchants  were  released,  and  the 
ships  were  permitted  to  load  cargoes.1 

In  the  last  quarter  of  the  seventeenth  century,  the  English 
East  India  Company  attempted  to  establish  a  factory  at  Amoy. 
In  1685  two  ships  visited  the  port,  and  in  September  a  Tartar 
stole  two  hats  from  tents  occupied  by  sailors  from  the  Loyal 
Adventure.  One  of  the  sailors  pursued  him,  fired,  and  wounded 
him  in  the  leg.  The  Chinese  was  thereupon  removed  on  board 
and  treated  by  the  ship’s  surgeon,  whilst  the  supercargoes  of  the 
two  ships  called  on  the  military  official  in  command  to  discuss 
the  episode.  The  Chinese  produced  a  fictitious  father  of  the 
wounded  man,  who  claimed  an  extravagant  amount  in  compensa¬ 
tion.  After  two  months’  negotiation  the  affair  was  settled  by  a 
gift  to  the  military  officer,  seventy  taels  and  10  pieces  of  muslin 

1  H.  B.  Morse,  Chronicles  of  the  East  India  Company,  vol.  i.  chap.  i. 
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to  the  father,  thirty  dollars  to  the  witnesses,  and  forty  taels  and 
further  pieces  of  cloth  to  the  official’s  servants.  The  wounded 
Tartar  afterwards  recovered.1 

Two  years  later  another  episode  at  Amoy  involved  the  reten¬ 
tion  of  jurisdiction  by  the  British.  A  British  sailor  got  drunk, 
entered  the  Customs  house  at  night,  and  broke  a  lock  securing 
Imperial  property.  This  offence  was  punished  capitally  in 
China,  but  the  Kung-pu  (Commissioner  for  Foreign  Trade),  in 
response  to  representations  of  the  supercargoes,  permitted  them 
to  retain  jurisdiction,  and  the  sailor  was  punished  by  a  hundred 
lashes  “  inflicted  in  Publick  view  ashoare.”  2 

The  first  of  the  “  homicide  cases,”  which  occurred  at  Macao 
in  1689,  ended  less  satisfactorily.  One  of  the  masts  of  the  East 
India  Company’s  ship,  the  Defence ,  had  been  landed  upon  shore 
by  orders  of  the  Chinese  authorities.  Captain  Heath  obtained 
an  order  to  have  it  returned,  and,  gathering  together  between 
twenty  and  thirty  sailors,  began  to  take  away  the  mast.  This 
was  resisted  by  those  in  charge  of  the  mast,  and  an  affray  ensued, 
resulting  in  the  death  of  one  Chinese  and  serious  injury  to  another. 
The  party  of  sailors  hurriedly  embarked,  but  in  the  confusion  left 
behind  the  ship’s  doctor,  mortally  wounded,  and  seven  sailors. 
These  were  imprisoned,  the  doctor  dying  shortly  afterwards. 
The  ship’s  fourth  supercargo,  Mr.  Watts,  went  on  shore  to  settle 
the  matter,  and  offered  2000  taels  compensation.  The  mandarins 
demanded  5000  taels  and,  in  addition,  detained  Mr.  Watts. 
As  there  was  no  prospect  of  the  mandarins  lowering  their  demand, 
the  ship  eventually  sailed,  leaving  the  supercargo  and  seven  sailors 
in  the  hands  of  the  Chinese.3 

In  a  letter  to  the  Chinese  merchants  of  January  3,  1693-94, 
the  Directors  write  :  “  The  bamboeing  of  the  English  sailor  we 
cannot  but  resent  as  an  injury  which  our  own  nation  hath  not 
deserved  from  the  Chinesses.  You  say  the  fault  was  in  the 
Linguist  not  representing  the  case  right ;  however  we  think  the 
punishment  was  too  severe,  and  we  hope  it  shall  never  be  so 
again.”  4  Whatever  was  the  nature  of  the  sailor’s  offence,  this 

1  H.  B.  Morse,  op.  cit.  p.  60  ;  China  Materials,  vol.  iii.  (1682-86),  pp.  373, 
375.  376,  387-388. 

2  China  Materials,  iv.  p.  471  ;  Morse,  op.  cit.  p.  64. 

3  Morse,  op.  cit.  pp.  82-84  ;  China  Materials,  iv.  pp.  491-493.  There  was  a 
hope  that  Deanqua,  a  Chinese  merchant,  would  accomplish  the  release  of  the 
prisoners,  but  there  is  no  record  that  this  hope  was  realised  (Auber,  p.  149). 

4  China  Materials,  iv.  pp.  509-510. 
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seems  to  be  a  clear  case  of  submission  to  Chinese  jurisdiction 
under  protest. 

From  1672  until  1697  the  East  India  Company  traded  under 
considerable  restrictions  in  Tongking,  then  tributary  to  China. 
In  a  convention  proposed  by  the  Company  to  the  King  in  1696 
a  special  form  of  extraterritoriality  was  contemplated.  The 
English  chief  was  to  have  power  to  decide  all  disputes  between 
the  English  and  their  servants  ;  mandarins  were  not  allowed  to 
enter  the  factory  “in  a  rude  affrontive  or  violent  manner,”  nor 
could  they  seize  any  within  the  limits  of  the  factory  ;  and  disputes 
between  English  and  natives  were  to  be  decided  by  the  mandarins 
appointed  to  superintend  the  affairs  of  the  foreigners.1  These 
demands  were  accepted,  but  as  the  factory  closed  down  in  the 
following  year,  no  case  under  its  provisions  seems  to  have  arisen. 

In  1721  some  sailors  from  the  Bonitta  shot  a  Chinese  at 
Whampoa.  The  supercargo,  fearing  he  would  be  held  responsible 
for  the  production  of  the  culprit,  took  refuge  in  the  English 
factory.  On  November  27  the  supercargoes  of  the  Cadogan , 
an  East  India  Company  ship,  note  that 

“  although  no  person  at  Canton  could  by  any  rules  of  right,  reason, 
or  justice,  be  deemed  guilty  of  so  accidental  a  thing,  especially 
at  the  distance  of  this  place  from  Whampoa,  which  is  about  14  or  15 
miles,  nor  ought  to  be  answerable  for  any  but  his  own  actions,  never¬ 
theless,  so  arbitrary  are  the  laws,  or  the  abuse  of  those  laws,  in  this 
country,  that  our  friends  the  Chinese  merchants  have  advised  us  to 
keep  within  doors,  and  not  stir  out  for  some  days,  for  fear  of  being 
mobbed  or  taken  up  by  the  Mandarins,  contrary  to  all  reason  and 
justice.” 

On  December  10  five  sailors  from  the  Cadogan  ventured 
forth  into  the  town,  and  were  arrested  by  a  large  body  of  soldiers. 
On  a  complaint  from  the  supercargoes,  however,  the  Hoppo 
released  the  sailors,  and  the  officer  responsible  for  their  arrest 
was  degraded.  Nothing  further  was  heard  of  the  death  of  the 
Chinese.2 

Another  case  occurred  in  the  following  year.  On  October  30 
the  gunner’s  mate  of  the  King  George  fired  at  a  bird  in  a  paddy- 
field,  and  unfortunately  mortally  wounded  a  boy  instead.  The 

1  Morse,  op.  cit.  p.  194. 

2  China  Diary,  vol.  xxii  (November  22,  23,  27,  29,  and  December  12  and  17, 
1721)  ;  Auber,  pp.  155-156. 
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ship  was  prevented  from  sailing  until  a  fine  of  2000  taels  was 
paid,  of  which  350  taels  only  went  to  the  boy’s  parents.1 

About  this  time  we  begin  to  hear  of  the  measures  which  the 
Company  took  to  prevent  quarrels  between  sailors  and  Chinese. 
In  1728  they  petitioned  the  Hoppo  that  no  samshoo  houses  should 
be  built  at  Whampoa,  and  that  the  Company  should  not  be  held 
responsible  for  the  actions  of  the  sailors.2  These  questions  arise 
again  repeatedly  in  later  negotiations  with  the  Canton  officials. 
In  1729  they  were  raised  in  the  following  form,  involving  a  definite 
claim  for  extraterritorial  jurisdiction  : 

“  We  desire  there  be  no  Punch  houses  erected  at  Whampoa,  that 
so  all  quarrel] s  between  our  sailors  and  the  Chinese  may  be  prevented, 
and  that  we  may  not  at  Canton  be  accountable  for  any  such  accidents, 
it  being  impossible  for  us  to  be  answerable  for  them  at  such  a  distance  ; 
and  that  if  any  of  our  people  should  be  found  to  be  the  Aggressors  in 
any  Broils  between  them  and  the  Chinese,  that  wre  ourselves  only  shall 
inflict  such  punishments  upon  them  as  they  shall  deserve  and 
according  to  the  laws  of  our  country.”3 

This  was  accepted  by  the  Hoppo  on  June  26th. 

Two  cases  of  interest  occurred  in  1735,  one  of  them  indicating 
that  the  officials  of  the  period  had  no  wish  to  interfere  in  matters 
affecting  Europeans  only.  Some  Dutch  sailors  at  Canton 
mutinied,  after  their  ship  had  been  lost,  whereupon  the  captain 
asked  the  English  to  suppress  the  outbreaks,  lest  any  murders 
committed  should  embarrass  European  trade.  The  Company 
informed  the  Chinese  merchants  of  the  episode,  and  they  in  turn 
visited  the  officials,  who  requested  the  English  to  take  the  offenders 
into  custody  to  prevent  mischief.  This  was  accordingly  done, 
and  six  of  the  mutineers  were  imprisoned  on  English  ships  until 
the  arrival  of  a  Dutch  ship  at  Whampoa.4  A  fortnight  later 
a  seaman  of  the  Richmond ,  after  calling  two  or  three  times  to  the 
crew  of  a  small  Chinese  boat  and  receiving  no  answer,  fired  and 
wounded  a  woman.  She  was  attended  by  the  surgeon  of  the 
London ,  and  completely  cured.  The  affair  was  communicated 
to  the  Hoppo,  and  nothing  further  was  heard  of  it.5 

In  the  following  year  the  French  were  involved  in  a  dispute 

1  China  Diary,  vol.  xxi.  (November  i  and  5,  1722)  ;  Auber,  pp.  156-157. 

2  China  Diary,  vol.  xxvii.  (June  16  and  August  7,  1728)  ;  Morse,  op.  cit. 
p.  184. 

3  Morse,  op.  cit.  p.  193.  4  China  Diary,  xxxviii.  p.  23. 

5  Ibid,  xxxviii.  pp.  31,  35  ;  Morse,  op.  cit.  p.  236. 
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with  the  Chinese  authorities  over  the  jurisdiction  issue.  At  the 
conclusion  of  some  shooting  at  Whampoa  a  Frenchman  acci¬ 
dentally  shot  a  Chinese,  who  died  on  the  following  day.  The 
authorities  demanded  that  a  Frenchman  should  be  surrendered, 
and  accordingly  a  person  who  was  in  no  way  connected  with  the 
affair  was  given  up  (the  reason  for  this  is  not  recorded),  and  he  was 
imprisoned.  A  trial  was  held,  at  which  M.  Devulaer,  the 
French  chief,  was  present,  and  the  man  was  remanded,  10,000 
taels  being  demanded  as  compensation.  When  M.  Devulaer 
appeared  before  the  local  magistrate  to  protest,  he,  too,  was 
imprisoned,  on  the  usual  principle  of  responsibility.  Ultimately 
he  was  released,  but  of  the  other  innocent  prisoner  nothing 
further  was  recorded.  Presumably  he  remained  until  the  appalling 
conditions  which  prevailed  in  Chinese  prisons  overcame  him.1 

Two  extraterritoriality  cases  occurred  in  1754.  In  August  1754 
a  musket  was  accidentally  discharged  from  the  longboat  of  the 
Lord  Anson  in  the  direction  of  a  Chinese  guard-house  near 
Whampoa.  No  one  was  killed  or  injured,  but  the  Chinese 
authorities  lodged  a  complaint,  and  the  Company’s  representatives 
sent  a  report  of  the  accident,  but  declined  to  send  anyone  into  the 
city  to  explain  the  matter  further.  The  affair  then  dropped.2 
Far  more  serious,  however,  was  the  affair  which  occurred  in  the 
following  month.  On  September  30  the  Company’s  representa¬ 
tives  received  from  the  French  supercargoes  a  letter  protesting 
against  the  disorderly  conduct  of  British  sailors  at  the  French 
anchorages  at  Whampoa,  and  repudiating  all  responsibility  for  the 
consequences.  Shortly  afterwards  the  Company  heard  that  a 
sailor  of  the  Lord  Anson  had  been  killed  by  a  French  officer. 
The  supercargoes  accordingly  proceeded  to  Whampoa  and  found 
that  a  Chinese  magistrate  had  already  examined  the  body  of  the 
deceased  sailor,  Charles  Brown,  who  had  been  struck  by  a  French 
officer  during  the  progress  of  a  quarrel  with  a  French  seaman. 
Brown  had  retaliated,  whereupon  “  the  Officer  being  thereby 
greatly  enraged,  returned  to  his  Banksoil  from  whence  he  presently 
came  out  again  with  a  Musquet  in  his  hand  and  advancing  within 
a  few  yards  of  the  aforesaid  Charles  Brown  shot  him  Dead  on  the 
Spot.”  3  The  French  version  was  that  the  English  had  been  the 

1  China  Diary,  xl.  pp.  82,  89,  90  ;  Morse,  op.  cit.  pp.  253-254.  See,  further. 
Appendix  I. 

2  China  Diary  and  Consultations,  1741-54,  pp.  219-223. 

3  Ibid.  p.  231. 
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aggressors,  and  that  the  officer  fired  in  self-defence.  The 
assailant  had  been  detained  in  custody,  and  the  French  were  not 
altogether  unprepared  to  surrender  him  to  the  English.1  The 
Chinese,  however,  demanded  his  delivery  to  them.  On  October  2 
the  supercargoes  held  a  formal  inquiry  on  board  the  Lord  Anson , 
twenty-three  witnesses  being  examined  on  oath.2  The  Company 
believed  that  the  French  had  no  jurisdiction  to  try  and  execute 
the  criminal,  and  therefore  looked  to  the  Chinese  authorities  for 
satisfaction.3  On  the  same  day,  however  (October  2),  the  French 
delivered  up  the  seaman  they  had  kept  in  custody  to  the  English. 
In  the  correspondence  that  followed  between  the  English  and 
French  supercargoes  the  French  consistently  attempted  to  obtain 
a  settlement  without  appealing  to  a  Chinese  tribunal.  The 
English,  however,  were  convinced  that  the  accused  could  only  be 
tried  in  France,  and  that  this  would  be  equivalent  to  a  denial  of 
justice.4  In  reply  to  the  Chinese  demand  for  the  surrender  of 
the  prisoner  the  French  urged  “  that  if  a  subject  of  China  had 
been  killed  by  any  of  their  people  they  would  immediately  have 
delivered  up  the  offender  to  the  Justice  of  the  Country,  but  as 
the  late  affair  at  Whampoa  had  happened  between  Europeans 
and  Europeans,  it  could  be  tried  only  by  their  own  Laws  ”  5 — 
a  plea  which  amounted  to  an  admission  of  Chinese  jurisdiction 
where  a  Chinese  was  injured,  but  which  denied  jurisdiction  where 
no  Chinese  interest  was  involved. 

Meanwhile  the  Company’s  supercargoes  had  attempted  to 
obtain  the  support  of  the  supercargoes  of  other  nationalities  in 
their  attitude,  urging  the  impossibility  of  obtaining  satisfaction 
otherwise.  However,  “  they  seemed  in  general  to  be  appre¬ 
hensive  that  the  submitting  this  affair  to  a  Chinese  Tribunal 
might  expose  the  Europeans  to  much  trouble  from  the  Chinese 
in  smaller  matters,  yet  at  the  same  time  were  not  inclined  to  give 
their  opinion  to  the  Mandareen  either  one  way  or  the  other,  the 
Prussians  only  excepted,  who  were  extremely  strenuous  in  the 
French  Interest.”  6  The  Chinese  themselves  were  not  over  eager 
to  assume  jurisdiction,  for  the  “  Diary  ”  records  on  October  14  : 
“  The  Namhoyen  sent  for  Mr.  Flint  and  desired  him  to  acquaint 

1  China  Diary  and  Consultations,  p.  231. 

2  Their  depositions  appear  in  the  Diary,  pp.  301-31 3.  (Twenty-four 
depositions  are  given.  The  Diary  states  twenty-three.) 

3  Ibid.  p.  233.  4  Ibid.  pp.  260-261. 

5  Ibid.  p.  268.  6  Ibid.  pp.  271-272. 

vol.  1.  d 


34  CONFLICTS  OF  JURISDICTION 

us  that  it  would  be  better  (if  possible)  to  decide  our  Dispute  with 
the  French  by  an  Arbitration  amongst  the  other  Europeans,  as 
a  process  at  Law  in  the  Chinese  Courts  would  be  very  tedious 
and  troublesome.”  1  Following  this,  the  merchants  of  the  other 
nations  supported  the  French  point  of  view,  and  sought  to  obtain 
a  settlement  without  Chinese  intervention.2 

A  further  complication  was  imported  into  the  affair  when,  on 
October  16,  a  Frenchman  was  arrested  and  carried  into  the  city, 
where  he  confessed  himself  to  be  the  murderer.  The  Company, 
however,  believed  him  to  be  a  renegade  who  had  come  from 
Batavia  on  the  Princess  Augusta ,  and  who  had  been  prevailed  upon 
by  the  French  to  impersonate  the  guilty  officer,  adding  :  “It  will 
no  doubt  appear  very  extraordinary  that  any  Man  should  venture 
to  personate  another  who  is  charged  with  Murder,  but  in  this 
Country  there  have  been  several  Instances  where  an  European 
hath  killed  a  Chinese,  and  the  Punishment  has  only  been  an 
Imprisonment  for  one  or  two  years.”  3  The  occasions  of  this 
imprisonment  are  not  recorded,  but  the  supercargoes  were  right 
in  their  prediction,  for  in  the  following  September  the  prisoner 
was  released  in  consequence  of  a  general  amnesty,  without  ever 
being  brought  to  trial.4 

This  case  deserves  careful  comparison  with  the  Lady  Hughes 
case,  thirty  years  later.  In  the  latter  case  it  is  the  English  who 
are  denying  Chinese  jurisdiction  ;  in  the  former  case  it  is  the 
French,  who  write  : 

“  As  we  considered  it  would  be  doing  you  an  injury  as  also  our¬ 
selves  and  all  the  European  Nations  in  delivering  him  up  to  them 
because  it  would  be  to  acknowledge  their  tribunal  a  competent  judge 
in  our  differences,  we  rather  chose  to  avoid  such  dangerous  evil  as  the 
first,  for  it  is  morally  certain  that  whenever  the  Chinese  shall  take 
cognizance  of  affairs  between  Europeans  it  will  be  no  longer  possible 
to  preserve  the  liberty  which  all  have  hitherto  enjoyed,  and  they 
would  hereafter  pretend  from  the  opening  we  should  give  them  on 
this  occasion,  to  send  and  take  away  by  force  even  in  our  Hongs,  any 
person  charged  with  the  slightest  fault.”  5 

Later  they  add,  prophetically,  “  Gentlemen,  in  doing  us  an 
Injury  you  will  suffer  for  it  yourselves,  as  also  all  the  Nations 
here  for  the  time  to  come.”  6  How  correct  was  this  forecast  the 

1  China  Diary  and  Consultations,  p.  275.  2  Ibid.  p.  275. 

3  Ibid.  pp.  276-277.  4  Ibid.  p.  349.  5  Ibid.  p.  297. 

6  Ibid.  p.  299. 
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Lady  Hughes  case  sufficiently  demonstrates.  In  the  case  in  1754 
there  can  be  little  doubt  that  the  attitude  of  the  English  super¬ 
cargoes  was  a  mistaken  one,  based  on  the  fear  that  if  the  prisoner 
were  sent  to  France  he  would  escape  punishment  altogether,  whilst 
no  one  had  jurisdiction  to  try  him  at  Canton. 

On  February  27,  1760,  two  seamen  of  the  sloop  Cuddalore 
went  ashore  at  Macao  and  got  drunk.  They  were  accordingly 
put  in  confinement  by  the  Governor  of  Macao,  for  fear  of  trouble, 
until  they  were  sober.  Two  days  later  a  longboat  and  its 
occupants,  from  the  same  vessel,  were  also  detained  by  the 
Governor.  When  the  commander  sent  a  messenger  to  inquire 
why  the  sailors  had  been  imprisoned,  he  also  was  detained,  and 
later  the  Governor  threatened  to  attack  and  burn  the  vessel.  No 
satisfaction  being  obtained,  the  matter  was  referred  to  the  British 
Government.1  In  explanation  of  his  conduct  the  Governor 
alleged  that  the  sailors  had  been  confined,  some  for  riotous 
behaviour,  some  because  they  were  Mussulmans.2  In  retaliation 
the  Cuddalore  seized  a  Portuguese  vessel  and  eleven  people  in  it, 
with  the  result  that  the  sailors  were  released,  after  the  intervention 
of  the  local  Chinese  magistrate.3 

A  curious  affair  occurred  in  1759,  having  consequences 
extending  over  several  years.  The  exactions  of  the  Hoppo  had 
reached  such  a  pitch  that  the  Company’s  servants  presented  a 
petition  to  the  Viceroy,  accusing  the  Hoppo  of  numerous  illegali¬ 
ties.  They  also  despatched  another  petition  to  the  Court  at 
Peking  by  way  of  Tientsin,  and  attempted  to  open  trade  at  Limpo. 
The  petition  was  conveyed  by  Mr.  Flint,  who,  on  his  return  to 
Canton,  was  detained  in  the  city  and  examined  concerning  the 
allegations  in  the  petition.4  These  were  found  to  be  substantially 
true,  and  redress  was  promised,5  but  the  three  magistrates  who 
were  charged  with  investigating  the  affair  demanded  to  know  who 
had  translated  the  petition.  The  Company  were  not  prepared  to 
disclose  his  name  unless  they  were  assured  that  no  harm  would 
result  to  him — a  circumstance  of  which  they  were  justly  suspicious, 
since  several  persons  had  already  been  imprisoned  on  a  charge  of 
being  connected  with  the  petition.  In  response  to  the  attempt 
made  by  the  Company  to  communicate  its  grievances  directly  to 
the  Court  at  Peking,  a  special  official  was  sent  down  from  the 


1  China  Diary,  1760,  pp.  2-8. 
4  Ibid.  1759,  pp.  iio-iii. 


2  Ibid.  p.  19. 

5  Ibid.  p.  122. 


3  Ibid.  p.  18. 
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capital  to  report  on  the  affair.  Eventually  a  new  Hoppo  was 
appointed.  On  December  6,  however,  Mr.  Flint,  who  had 
returned  to  the  factory  some  time  previously,  was  ordered  to 
appear  in  the  city.  Here  he  was  informed  that  an  Imperial  edict 
had  directed  him  to  be  banished  for  three  years  to  Macao  and 
imprisoned,  and  that  the  Chinese  who  had  translated  the  petition 
was  to  be  executed.  An  entirely  innocent  man  was  thereupon 
beheaded.1  Mr.  Flint  was,  therefore,  imprisoned  “  in  four 
small  Rooms,  with  Bars  before  the  Doors  and  Windows  so  much 
like  a  Cage,  and  locked  up  at  Nights  with  the  beating  of  four  or 
five  Gongs  and  Bamboes  from  Seven  at  Night  until  Six  in  the 
Morning,  and  two  Men  sleeping  in  the  Room  for  fear  I  should 
make  away  with  myself.”2  In  spite  of  repeated  protests  on  the 
part  of  the  Company,3  Mr.  Flint  remained  in  prison  until 
November  1762,  when  he  was  released.4  With  the  exception  of 
the  survivors  of  the  affray  of  1689  this  seems  to  be  the  only  clear 
recorded  case  of  an  Englishman  serving  a  sentence  of  imprison¬ 
ment  for  an  offence  against  Chinese  law. 

An  incident  occurring  on  October  31,  1764,  is  worthy  of 
record  : 

“  This  morning  Chetqua,  Security  for  the  Norfolk ,  informed  us, 
that  Capt.  Sandys  had  put  three  Boatmen  in  irons  on  board  his  ship, 
on  suspicion  that  one  of  the  Hoppo  People  had  stole  a  Silver  Spoon, 
as  he  was  at  one  of  the  Hoppo  Houses  in  his  way  down  to  Whampo  ; 
which  would  cause  much  trouble  as  there  was  no  proof.  This  Capt. 
Sandys  not  having  informed  us  of,  we  wrote  to  him  a  letter  ordering 
him  to  let  the  people  go,  acquainting  him  at  the  same  time,  that  where 
there  was  any  suspicion  of  fraud  in  any  of  the  Boatmen  that  carry 
Goods  to  and  from  Whampo,  if  he  thought  it  necessary  to  secure 
them,  it  was  his  business  to  acquaint  us  with  such  a  proceeding.” 5 

In  a  letter  of  October  2,  1765,  the  Company’s  agents  at 
Canton  record  that  while  the  Admiral  Pocock  was  in  Turon  Bay 

“  one  of  the  People  by  accident  killed  unfortunately  a  Cochin  Chinese. 
This  occasion’d  a  great  dispute,  and  the  affair  [not  ?]  being  adjusted 
to  the  satisfaction  of  the  Natives,  they  sent  down  an  Army  of  20,000 
men,  and  8  elephants,  with  orders  to  cut  off  the  people  on  shore,  and 
if  possible  to  destroy  the  Ship.  Mr.  Drake  with  13  others  were  very 
near  being  surprized,  but  the  Long  Boat  being  sent  on  Shore  in  time, 
they  defended  themselves  near  the  Beach,  burnt  part  of  the  Village, 

1  China  Diary,  1759,  p.  154.  2  Ibid.  1760,  p.  8. 

3  E.g.  Diary,  1762,  p.  133.  4  Auber,  p.  173. 

5  Diary,  1764-65,  p.  67.  , 
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and  got  safe  on  Board.  In  this  fray  Mr.  Fyfe  one  of  the  Company’s 
Writers  was  killed  ;  Mr.  Nodes  another  of  the  Company’s  Writers 
with  Mr.  Arrundine  a  Spaniard,  and  his  daughter,  being  in  another 
part  of  the  Village  were  murdered.”  1 

Trouble  with  boatmen  similar  to  that  arising  in  1764  seems  to 
have  been  of  frequent  occurrence,  for  in  a  letter  of  December  21, 
1767,  the  Company’s  supercargoes  at  Canton  write  :  “Two 
months  ago  some  boatmen,  being  detected  in  opening  and 
plundering  a  Chest  of  Bohear,  which  was  going  on  board  at 
Lathom ,  the  majority  of  the  Council  resolv’d  to  order  the  boat  to 
be  burnt,  not  only  as  an  example  to  the  Boatmen,  but  that  by  the 
trouble  the  merchants  would  experience  with  the  Mandareens  on 
such  an  occasion,  they  might  be  induced  to  take  more  care  in 
future.”  2  These  examples  of  direct  action,  though  probably  very 
necessary,  can  hardly  be  reconciled  with  any  theory  of  extra¬ 
territorial  practice  during  this  period. 

In  1769  a  Chinese  was  wounded  during  a  scuffle  between  some 
seamen  of  the  Lord  Camden  and  some  Chinese.  The  ship  was 
not  allowed  to  sail  until  the  Chinese  was  well  on  the  way  to 
recovery.3  In  1773  an  Englishman,  Francis  Scott,  was  charged 
with  killing  a  Chinese  at  Macao.  The  Portuguese  claimed 
jurisdiction,  and  tried  and  acquitted  him.  The  Chinese,  however, 
insisted  on  his  surrender,  and  retried  and  executed  him.4 

An  episode  which  occurred  in  1778  is  interesting  as  it  again 
shows  that  the  Chinese  had  no  wish  to  claim  jurisdiction  in  cases 
where  no  Chinese  was  involved.  During  a  scuffle  between 
drunken  sailors  belonging  to  English  and  Dutch  ships,  the 
English  cut  down  the  Dutch  flagstaff  and  brought  it  to  an  English 
ship.  The  Dutch  demanded  that  it  should  be  returned  and 
re-hoisted  by  an  English  officer.  The  English  bought  a  new 
flagstaff  and  flag,  but  refused  to  send  an  officer  to  re-hoist  it. 
The  affair  was  ultimately  allowed  to  drop  ;  but  it  is  important  to 
notice  that  the  affair  was  entirely  settled  by  the  supercargoes  of 
the  two  companies.5  About  this  period  the  French  appointed  a 
consul  at  Canton  with  power  to  decide  all  disputes  between 
French  citizens.  If  disputes  arose  between  French  and  Chinese, 

1  Letter  Book,  1765-66,  p.  43.  2  Letter  Book,  1767-68,  p.  78. 

3  Morse,  Chronicles  of  the  East  India  Company,  i.  p.  301  ;  Auber,  p.  178. 

4  Morse,  International  Relations,  i.  pp.  101-102. 

5  Morse,  Chronicles  of  the  East  India  Company,  ii.  pp.  34-35  ;  China  Diary, 
lxiv.  (1776),  pp.  49,  50,  52,  57,  58,  59. 
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however,  “  the  Chinese  only  apply  to  him — as  they  would  to  the 
Chief  of  any  other  nation.”  1 

In  the  same  year  a  considerable  quantity  of  cloth  was  stolen 
from  the  Royal  George.  In  spite  of  frequent  protests  from  the 
Company  no  one  was  apprehended  or  punished  for  it,  although  a 
year  afterwards  the  local  magistrates  hauled  the  factory  coolies 
into  the  city  for  examination.  The  unsatisfactory  termination  of 
this  affair  led  the  Committee  to  observe  : 

“  The  Chinese  police  is  certainly  a  bad  one  and  shows  itself  more 
in  form  than  in  real  active  justice.  Indeed,  there  is  reason  to  think 
that  however  clear  the  Superior  Mandareens  may  be,  the  under 
Officers  are  in  league  with  the  thieves,  otherwise  Robberies  so  daring 
would  hardly  be  attempted  in  a  Country  where  a  great  Subordination 
is  kept  up,  and  where  there  is  such  a  dread  of  the  authority  of  the 
Mandareens.”  2 

In  1779  a  British  merchant,  Mr.  Leslie,  despairing  of  ob¬ 
taining  repayment  of  money  owing  to  him  by  Coqua,  a  Chinese 
merchant,  took  possession  of  his  Hong,  or  factory,  and  in  spite 
of  the  threats  of  the  Hoppo  and  the  representations  of  the 
Company,  remained  in  occupation.3  On  September  22,  1780, 
Mr.  Leslie  adopted  the  same  policy  with  regard  to  Yngshaw, 
another  debtor,4  and  remained,  as  the  Committee  put  it,  sitting 
“  at  the  door  of  the  Hong  with  a  guard  of  two  or  three  Lascars, 
with  pistols  and  cutlasses,  to  defend  what  he  calls  his  right  to 
the  premises.”  5  In  their  letter  to  London  at  the  end  of  the 
year,  the  Select  Committee  ask  for  increased  powers  to  deal  with 
merchants  so  taking  the  law  into  their  own  hands  in  future.6 

In  the  same  year  another  private  trader  defied  the  Company, 
occasioning  the  Select  Committee  some  anxiety.  Mr.  Smith, 
a  private  trader,  who  some  years  previously  had  been  permitted 
to  return  to  China  for  two  years  to  settle  his  affairs,  was  ordered 
to  leave  by  the  Company.  He  declined  to  recognise  the  power 
of  the  Court  of  Directors  to  order  him  away,  and  the  Attorney- 
and  Solicitor- General,  in  addition  to  the  Company’s  Counsel, 
were  consulted  on  the  point.  They  fully  admitted  the  right  of 
jurisdiction  in  the  Company,  who  accordingly  ordered  Mr.  Smith 
to  be  seized  and  sent  to  England,  if  he  declined  to  go  voluntarily.7 

1  Morse,  p.  38  ;  Diary,  lxvi.  p.  190.  2  Morse,  op.  cit.  p.  103. 

3  China  Diary,  lxvi.  passim.  4  Ibid.  lxx.  p.  176. 

6  Ibid.  p.  177.  6  Ibid.  pp.  266-267.  See  also  Diary,  xli.  passim. 

7  Auber,  pp.  1 80-1 81. 
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On  October  15,  1780,  the  Governor  of  Macao  complained  to 
the  Company  that  ten  slaves  had  been  received  on  board  two 
British  ships  passing  the  town  on  their  way  to  Canton.  The 
Company  delivered  them  to  the  Portuguese  supercargo,  by 
whom  they  were  returned  to  Macao.1 

Two  cases  involving  the  English  and  the  Danes,  and  the 
English  and  the  French,  similar  to  the  one  between  the  English 
and  the  Dutch  in  1778,  arose  in  1780,  both  being  settled  by  the 
supercargoes  of  the  companies  without  Chinese  intervention,2 
but  a  more  important  case  occurred  in  December  of  the  same 
year.  A  French  seaman  belonging  to  the  English  ship  Success 
killed  a  Portuguese,  also  belonging  to  an  English  ship,  in  a 
Chinese  merchant’s  house.  There  were  no  witnesses.  The 
Frenchman  took  refuge  with  the  French  Consul,  but  wras  at  last 
surrendered  to  the  Chinese,  tried,  and  publicly  strangled.3  In 
connection  with  this  case,  the  Select  Committee  of  the  English 
Company  in  their  report  to  the  Directors  in  London  make  a 
number  of  important  observations  : 

“  Foreigners  [they  declared]  are  not  here  allowed  the  benefit  of  the 
Chinese  Laws,  though  in  this  instance  one  of  them  suffers  by  the 
rigor  of  them  ;  nor  have  they  any  privileges  in  common  with  the 
natives.  They  are  governed  nearly  by  such  rules  as  the  Manda- 
reens,  for  the  time  being,  declare  to  be  their  will  .  .  .  The 
Tsongtock  and  Fouyuen  found  their  right  of  interference  on  a 
Principle  they  must  know  to  be  false.  They  say  the  Europeans  have 
not  the  Power  of  punishing  a  criminal,  therefore  they  must  do  it  or 
let  him  escape.  The  last  accident  however  of  that  nature  which  has 
happened  here  was  the  murder  of  a  Dutch  seaman  by  one  of  his  own 
countrymen.  The  Supra  Cargo  refused  to  give  him  up  to  the 
Mandareens  but  ordered  him  to  be  executed  on  board  one  of  their 
ships  and  it  was  done  in  sight  of  the  Chinese.  Should  a  murder 
happen  among  the  English  it  is  little  probable  but  there  would  be 
sufficient  proof  to  condemn  the  guilty  person,  and  it  were  better  he 
should  have  a  chance  to  escape  than  that  it  should  be  in  the  Power 
of  these  Magistrates  to  make  an  innocent  man  suffer.  The  late 
instance  fully  shews  the  nature  of  the  Proceedings  of  a  Chinese 
Tribunal,  it  condemned  the  unfortunate  delinquent,  altho’  there  were 
no  witnesses  they  could  examine,  and  the  only  circumstances  on 
which  a  judgement  could  be  formed  tended  to  shew  he  was  forced  to 
it  in  self-defence.  This  act  of  the  Chinese  Magistracy  hath  deprived 

1  Diary,  lxx.  pp.  198-200,  210-211  ;  xl.  pp.  192-194,  202-206. 

2  China  Diary,  lxx.  pp.  192-198,  201-206,  209;  Diary,  xl.  pp.  186-192, 
196-198,  202-203. 

3  Ibid.  lxx.  pp.  245-246  ;  xli.  p.  71  ;  Auber,  p.  181. 
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us  of  the  only  privilege  we  thought  to  possess  in  this  Country,  and 
was  a  small  Consolation  for  the  many  deprivations  we  suffer  in  it  ; 
it  hath  placed  us  in  a  worse  situation  than  are  the  subjects  of  a 
Tyrannical  Government — for  we  are  liable  to  all  the  Severity  and 
Injustice  of  Arbitrary  Law,  and  yet  do  not  enjoy  its  priviledge  or 
Protection.”1 

Several  important  points  arise  from  this  comment.  In  the 
first  place,  extraterritorial  jurisdiction  in  cases  involving  foreigners 
only  seems  to  have  been  generally  exercised  by  all  nations  trading 
at  Canton  prior  to  1780,  and  the  assumption  of  jurisdiction  by 
the  Chinese  thus  appears  in  the  light  of  encroachment.  Moreover, 
the  importance  of  the  issues  at  stake  is  fully  realised  by  the 
Company’s  supercargoes. 

In  November  1781  the  surgeon’s  mate  and  a  midshipman  of 
the  Ponsborne  were  travelling  from  Whampoa  to  Canton,  when  a 
dispute  arose  between  them  and  the  boatmen.  The  midshipman 
was  thrown  overboard,  but  succeeded  in  swimming  to  shore, 
while  the  surgeon’s  mate  was  not  heard  of  again.  The  boatmen 
were  captured,  tortured,  and  were  afterwards  punished.2 

Three  months  later  a  Chinese  threw  crackers  at  a  boy  from 
the  Hastings.  The  boy  took  up  a  fowling-piece,  with  the  in¬ 
tention  of  intimidating  him,  but  the  gun,  being  loaded,  went  off, 
and  the  man  was  killed.  Owing  to  the  fact  that  the  boy  was 
under  fifteen,  and  therefore  according  to  Chinese  law  could  not 
be  punished,  the  affair  was  settled  without  difficulty.3 

In  November  1784  the  celebrated  Lady  Hughes  affair 
occurred.  While  this  vessel  was  lying  at  Whampoa,  three 
Chinese  in  a  boat  alongside  were  injured  as  a  result  of  the  firing 
of  a  salute.  One  of  them  died  the  following  day,  and  the  gunner, 
fearing  the  application  of  Chinese  law,  absconded.  The  Chinese 
demanded  that  the  guilty  person  should  be  sent  to  Canton  to  be 
examined,  the  Chinese  pointing  out  that  they  did  not  consider 
the  offence — a  mere  accident — capital.  The  Company  would 
have  been  prepared  to  accede  to  this  request,  on  condition  the 
man  was  examined  in  the  factory,  if  the  gunner  could  have  been 
found.  On  November  25,  however,  a  second  Chinese  died. 
The  authorities  again  demanded  the  surrender  of  the  gunner. 
This  was  again  refused.  The  situation  was  complicated  by  the 

1  Morse,  op.  cit.  pp.  59-60.  2  Ibid.  p.  72  ;  Diary,  xliii.  pp.  1-5. 

3  Ibid,  xliii.  pp.  1 72-1 74,  180;  Morse,  op.  cit.  p.  72. 
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fact  that  the  Lady  Hughes  was  not  one  of  the  Company’s  ships, 
but  one  trading  under  the  Company’s  licence,  and  the  Company 
disclaimed  responsibility.  The  Chinese  also  declined  to  hold 
the  investigation  in  the  factory.  The  supercargo  of  the  Lady 
Hughes  was  then  in  Canton,  and  to  force  the  issue,  the  Chinese 
imprisoned  him,  surrounded  the  factories  with  soldiers,  and 
stopped  all  trade.  At  this  point  the  other  nations  represented 
at  Canton  —  French,  Dutch,  Danish,  and  American  —  made 
common  cause  with  the  Company,  in  support  of  the  stand  which 
the  Company  had  made.  Later,  a  joint  protest  was  made  to 
the  Governor  by  the  Councils  of  the  various  companies,  demanding 
the  release  of  the  supercargo.  Ultimately  the  supercargo  wrote 
to  the  Captain  of  the  Lady  Hughes ,  asking  him  to  send  up  the 
gunner  for  examination — and  the  Company,  fearing  that  the 
English  trade  would  be  finally  stopped  for  the  season,  supported 
him.  The  gunner  was  accordingly  surrendered,  on  the  assurance 
that  he  would  be  sent  back  again  within  sixty  days  safe  and  sound. 
The  Lady  Hughes  sailed  before  his  trial.  On  January  8,  1785, 
two  representatives  of  each  nation  were  summoned  before  the 
Provincial  Judge,  and  informed  that  the  Government  had  been 
very  moderate  in  asking  only  one  life  for  the  two  Chinese  lives 
that  had  been  lost,  and  on  the  same  day  the  gunner  was  strangled.1 

This  case  seems  to  have  finally  determined  the  attitude  of 
the  Company  towards  the  extraterritoriality  question.  Com¬ 
promises  had  been  arranged  before.  The  English  had  received 
a  rude  shock  over  the  case  of  the  Frenchman  in  1780,  and  a 
severer  one  over  the  Lady  Hughes  case.  We  accordingly  find 
them  writing  home,  immediately  afterwards,  in  the  following 
terms  : 

“  As  repeated  experience  shews  the  utter  Impossibility  of  avoiding 
the  Inconveniences  to  which  we  are  constantly  subject  from  the 
imprudence,  or  wilful  misconduct  of  Private  Traders  and  the  accidents 
which  may  happen  on  board  their  ships,  it  were  to  be  wished  that 
the  powers  if  any  which  we  really  possess  over  them  were  clearly  and 
explicitly  defined,  or  if  no  law  or  construction  of  law  now  existing 
allow  of  such  powers,  how  far  the  Absolute  Commands  of  the 
Government  under  whose  jurisdiction  we  are,  will  justify  our 
compliance  and  how  far  in  such  case  the  Commanders  and  Officers 
of  the  Hon’ble  Company’s  ships  are  bound  to  obey  our  orders,  at 
present  equally  destitute  of  power  to  resist  the  unjust  Commands  of 


1  Auber,  pp.  183-187;  Diary,  xlvii.  pp.  78,  90-107,  119-122. 
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Government  and  to  carry  them  into  effect  we  know  of  no  alternative 
but  retiring  to  our  ships  for  Protection.”  1 

And  again,  later : 

“  We  feel  (our  situation)  to  be  such  that  if  any  accidental  death 
happen  in  future,  we  think  we  shall  not  be  able  to  extricate  ourselves 
from  a  state  of  Personal  danger,  without  doing  that  which  must  for 
ever  disgrace  us,  or  abandoning  this  important  commerce.”  2 

About  the  same  time  all  the  foreign  traders  made  repre¬ 
sentations  for  the  exercise  of  extraterritorial  jurisdiction  to  their 
Governments  ; 3  and  although  this  was  not  formally  embodied 
in  treaties  until  the  middle  of  the  nineteenth  century  the  various 
Companies  resisted  Chinese  jurisdiction  wherever  possible,  and 
the  English,  at  least,  never  afterwards  surrendered  an  accused 
to  the  Chinese  authorities.4 

An  example  of  the  resistance  of  the  European  Powers  to 
Chinese  jurisdiction  occurred  in  1785,  the  year  following  the 
Lady  Hughes  affair.  A  Chinese  Christian  rendered  assistance  to 
four  missionaries,  and  for  this  was  pursued  with  a  view  to 
punishment.  He  escaped,  and  the  Chinese  declared  he  had  taken 
refuge  in  a  convent  in  Macao.  They  demanded  his  surrender, 
but  the  Portuguese  denied  all  knowledge  of  him.  Ultimately 
the  matter  dropped  after  the  Chinese  officials  responsible  had 
been  disgraced,  and  the  Hong  merchants  (who  were  in  no  way 
connected  with  the  affair)  had  been  fined  120,000  taels — on  the 
ground  that,  having  intercourse  with  the  Europeans,  they  should 
have  known  of  the  affair,  and  prevented  it !  5  In  the  same  year, 
during  an  affray  between  English  seamen  and  the  Chinese,  a 
sailor  from  the  Earl  of  Chesterfield  was  killed.  The  Chinese 
officials  arrested  several  persons,  held  an  investigation,  and,  six 
weeks  later,  executed  the  guilty  person.6 

On  this  case  Auber  comments  : 

“  This  circumstance  evinces  the  equal  administration  of  the 
sanguinary  laws  of  that  extraordinary  people,  and  at  the  same  time 

1  Diary,  xlvii.  pp.  106-107.  2  Ibid.  p.  131.  3  Ibid.  p.  134. 

4  Morse,  op.  cit.  pp.  99-107.  On  the  other  hand,  the  Court  of  Directors 
wrote  to  the  supercargoes  in  1785  that  if  a  similar  case  occurred  in  future 
they  were  first  of  all  to  do  all  they  could  to  stop  the  affair,  by  applying  through 
the  merchants  to  the  viceroy,  to  secure  the  life  of  the  offender.  If,  however, 
a  murder  were  committed,  the  offender  must  be  delivered  up  (Auber,  p.  190). 
A  distinction  is  here  clearly  drawn  between  murder  and  accidental  homicide. 

5  Morse,  op.  cit.  p.  107  ;  Diary,  xlvii.  pp.  136-137. 

6  Morse,  op.  cit.  pp.  108-109 ;  Diary,  xlviii.  pp.  22-23,  26,  47,  70. 
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holds  out  a  fearful  warning  to  those  who  have  intercourse  with  them, 
of  what  they  are  to  expect,  if  even  through  ignorance  and  misfortune 
they  happen  to  fall  under  the  operation  of  those  laws.”  1 

Another  case  in  the  same  season  furnishes  an  interesting 
example  of  the  sort  of  working  compromise  between  the  Europeans 
and  the  Chinese  which  prevailed  at  the  period.  A  crowd  of 
English  sailors  beat  a  Frenchman  so  severely  that  he  was  seriously 
injured,  but  afterwards  recovered.  The  French  Consul  lodged 
a  complaint  with  the  Company’s  committee,  and  the  affair  was 
settled.  The  Chinese  authorities  had  kept  closely  in  touch 
with  the  proceedings,  and  only  considered  the  matter  ended 
when  they  received  a  written  declaration  that  both  parties  were 
content.2 

In  1786  two  Englishmen  stole  a  small  vessel  belonging  to 
Mr.  Henry  Browne,  of  the  Company’s  establishment  at  Canton, 
and  brought  it  to  Macao.  At  the  request  of  Mr.  Browne,  the 
Governor  of  Macao  imprisoned  them,  but  threatened  to  release 
them  when  the  allowance  for  their  maintenance  in  prison  was  no 
longer  forthcoming.  It  had  been  his  original  intention  to  send 
them  to  Goa  for  trial.  The  East  India  Company  had  assented 
to  the  assumption  of  jurisdiction  by  the  Portuguese  after  claiming 
the  surrender  of  the  prisoners  for  dispatch  to  Bengal.3 

No  fewer  than  five  cases,  involving  the  jurisdiction  issue, 
occurred  in  the  season  1787—8.  In  the  first  some  sailors  of  the 
Company’s  ship  Walpole  beat  some  lascars  belonging  to  a  private 
ship.  The  trouble  seems  to  have  arisen  from  the  fact  that  the 
sailors  had  swum  ashore  and  had  been  supplied  with  liquor  by 
the  Dutch.  The  Dutch  Chief  was  accordingly  communicated 
with.4  A  fortnight  later  some  seamen  from  the  Lansdown  were 
in  trouble.  A  Chinese,  convicted  of  theft  from  the  crew  of  the 
Belvedere ,  had  been  exposed  in  the  cangue  (a  board  around  the 
neck)  on  Dane’s  Island,  and  had  there  been  severely  beaten  by 
one  of  the  sailors.5  The  principal  culprit  was  put  in  irons,  and 
was  probably  further  punished.  In  cases  of  assault,  unattended 
by  fatal  consequences,  the  Chinese  seem  to  have  made  no  attempt 
to  secure  the  surrender  of  the  wrongdoer. 

1  Op.  cit.  pp.  187-188.  2  Diary,  xlviii.  (1785)  pp.  m-127. 

3  Diary,  lxxxiv.  passim. 

4  Morse,  op.  cit.  p.  146;  Diary,  lxxxvi.  pp.  218-219,  238. 

6  Diary,  lxxxvi.  pp.  245,  257. 
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Immediately  after  the  last  episode  occurred  a  far  more  serious 
matter.  A  mutiny  on  the  Belvedere  was  suppressed  by  the  com¬ 
manders  of  the  Company’s  vessels,  who  decided  that  an  example 
must  be  made.  They  therefore  sentenced  the  ringleaders  to 
severe  corporal  punishment,  which  was  carried  out,  when  the 
Select  Committee  had  approved.  Here,  again,  the  Chinese 
officials  showed  no  desire  to  interfere.1 

In  the  same  month  a  Chinese  killed  a  seaman  of  the  Earl 
of  Fitzwilliam  during  a  quarrel,  by  striking  him  on  the  head 
repeatedly  with  an  earthen  jar.  He  was  executed.  A  few  days 
later,  in  January  1788,  during  an  affray,  a  seaman  of  the  Royal 
Admiral  wounded  a  Chinese,  who  was  carried  into  the  factory 
and  attended  to.  On  his  recovery  the  seaman  was  released.2 

In  1787  an  Act  was  passed,  providing  that  “  all  the  powers 
and  authorities  in  any  acts  given,  granted,  or  provided  for  taking, 
arresting,  seizing,  remitting,  sending  or  bringing  to  England, 
any  person  or  persons  being  in  the  East-Indies  or  other  places 
mentioned  in  the  act,  contrary  to  law,  and  for  seizing  any  ships, 
vessels,  goods,  or  effects  liable  to  seizure  by  any  law  in  force, 
shall  and  may  be  enforced  and  put  in  execution  by,  or  by  the 
order  and  authority  of  the  Company’s  Council  of  supracargoes 
for  the  time  being,  at  the  town  or  factory  of  Canton  within  the 
said  town  or  factory,  or  upon  the  river  of  Canton.”  This  may 
be  regarded  as  the  first  of  the  extraterritorial  statutes  relating 
to  China.3 

No  further  cases  occurred  until  1796.  In  this  year  a  lascar 
from  the  Hornby  was  killed  by  a  Chinese  stall-keeper.  The 
offender  was  arrested,  tried,  and  executed.4  Another  case,  re¬ 
miniscent  of  those  which  occurred  in  1778  and  1780,  arose  in 
1799.  Another  party  of  drunken  English  sailors  pulled  down 
the  Spanish  and  Dutch  flags  and  tore  them  to  pieces.  The 
English  Committee  expressed  its  regret  and  offered  new  flags, 
but  declined  to  send  an  officer  to  hoist  them.  The  flags  were 
finally  accepted.5  It  must  not  be  forgotten  when  considering 
these  incidents  that  they  occurred  while  general  European  wars 

1  Diary,  lxxxvi.  pp.  251-253,  254-255,  261-262  ;  lxxxviii.  pp.  37-41. 

2  Morse,  op.  cit.  pp.  146-148;  Diary,  lxxxviii.  pp.  53,  56,  76. 

3  26  Geo.  Ill,  c.  57,  sect.  35.  4  Diary,  lxxii.  pp.  67-69. 

5  Diary,  lxxx.  pp.  221-223.  An  aged  Chinese  was  seriously  beaten  in  the 
affray  (p.  223).  For  a  time,  his  life  was  despaired  of,  but  he  recovered 
(pp.  229  and  231).  No  attempt  was  made  by  the  Chinese  to  interfere  in  this 
episode. 
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were  in  progress,  and  that  national  feeling  must  frequently  have 
run  very  high  among  the  seamen  of  different  nationalities  at 
Canton. 

An  important  case,  importing  a  new  factor  into  an  already 
difficult  situation,  occurred  in  1800.1  While  H.M.S.  Providence , 
a  tender  to  H.M.S.  Madras ,  was  lying  at  Whampoa,  a  boat 
approached,  and  the  officer  of  the  watch,  obtaining  no  response 
and  fearing  that  the  Chinese  were  about  to  cut  the  vessel’s  cable, 
shot  into  the  boat,  and  seriously  wounded  a  Chinese,  who  was 
taken  on  board  the  Company’s  ship  Earl  of  Abergavenny ,  where 
his  injuries  were  treated.  Another  man  jumped  overboard  and 
was  not  seen  again.  The  Company’s  comprador  attempted  to 
settle  the  matter  by  offering  200  dollars  to  the  wounded  man. 
Before  the  affair  was  settled  the  Providence  returned  to  Lintin. 
The  Chinese  now  pressed  for  an  inquiry,  and  the  Viceroy  ordered 
a  trial  to  be  held.  The  petition  had  asserted  that  the  Earl  of 
Abergavenny  was  the  ship  responsible  for  the  affair,  and  the 
Company  accordingly  wrote  to  Captain  Dilkes  of  H.M.S. 
Madras ,  informing  him  of  the  situation,  and  committing  the 
affair  to  his  discretion.  Captain  Dilkes  announced  his  intention 
of  bringing  a  counter-charge  against  the  Chinese,  and  also  his 
determination  to  see  him  properly  punished.  Both  the  Company 
and  the  Hong  merchants  offered  to  negotiate,  but  Captain  Dilkes 
refused  their  assistance.  The  Company  were  afraid  that  the 
English  trade  would  be  stopped,  and  accordingly  wrote  to  the 
Viceroy,  pointing  out  that  they  had  no  authority  at  all  over 
officers  of  His  Majesty’s  Navy.  Fortunately,  the  Viceroy  took  a 
liberal  view  of  the  matter.  He  insisted  that  the  men  implicated 
in  the  shooting  must  be  produced  for  examination.  Captain  Dilkes, 
on  his  side,  was  prepared  for  the  examination  if  the  Viceroy  would 
consider  his  counter-charge  first.  Ultimately  an  inquiry  was  held 
by  the  Provincial  Judge,  at  which  Captain  Dilkes  attended. 
Owing  to  a  misunderstanding,  however,  the  Captain  became 
involved  in  an  argument  with  the  Judge,  and  was  at  length  put 
out  of  court.  The  matter  was  finally  settled  by  the  wounded  man 
surviving  after  forty  days,  thus  terminating  the  liability  to  capital 
punishment,  and  the  Chinese  found  that  the  second  man,  who 
was  drowned,  had  not  been  pushed  into  the  water  by  an  English 
seaman.  The  Viceroy,  therefore,  renounced  his  right  of  punishing 

1  Auber,  pp.  203-205. 
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the  seaman  who  had  wounded  the  Chinese,  and  requested  that  the 
offender  should  be  punished  according  to  the  laws  of  England. 
An  apology  to  Captain  Dilkes  from  the  Provincial  Judge  was  also 
enclosed.1 

The  Company  was  much  relieved  at  the  satisfactory  conclusion 
of  the  episode,  and  thanked  the  Viceroy  for  his  liberal-mindedness. 
At  the  same  time  the  Company’s  Chief  pointed  out  that  the 
English  were  unacquainted  with  the  laws  and  customs  of  China 
and,  therefore,  requested  that  a  copy  of  the  laws  should  be  sent 
for  their  information.  In  spite  of  the  fact  that  the  Viceroy  had 
shown  many  statesmanlike  qualities  during  his  term  of  office,  and 
also  that  he  was  extremely  favourably  disposed  towards  the 
Company,  his  reply  is  characteristic  of  the  attitude  of  the  Chinese 
officials  of  the  period.  He  declared  that  “  he  approved  of  the 
motives  that  induced  them  to  request  a  Copy  of  the  Chinese  Code 
of  Laws,  but  as  the  work  was  extremely  voluminous  as  well  as 
multifarious  in  its  contents,  the  Europeans  would  scarcely  be 
able  to  derive  from  it  precise  information  on  the  points  in  which 
they  were  concerned,  and  it  being,  moreover,  of  a  public  nature, 
could  not  with  propriety  be  granted  to  the  inspection  of  foreigners 
without  the  express  permission  of  the  Emperor.”  2  He,  therefore, 
sent  a  hundred  copies  of  a  short  ad  hoc  compilation  of  rules,  based 
on  the  Code,  to  apply  to  homicide  cases  involving  foreigners.3 
These  were  translated  by  Mr.  Staunton,  son  of  Sir  George  Leonard 
Staunton,  who  had  been  Secretary  to  Earl  Macartney’s  embassy 
to  China  in  1793.  Mr.  Staunton  had  accompanied  his  father  on 
that  occasion  (though  still  a  boy)  and  is  reported  as  being  so 
proficient  in  Chinese  that  he  was  accorded  the  honour  of  a  special 
presentation  to  the  Emperor.  About  this  time,  however,  the 
Company  obtained  a  copy  of  the  complete  Code,  which  was 
translated  and  published  by  Mr.  Staunton  (who  succeeded  to  the 
baronetcy  in  1801)  as  the  “  Ta  Tsing  Lii  Li  ”  in  1810. 


Summary  of  the  Early  Period 

From  these  early  cases  a  number  of  important  conclusions  may 
be  drawn.  In  the  first  place  it  is  perfectly  clear  (although  it  has 


1  Diary,  lxxix.  passim ;  lxxi.  p.  35  et  seqq. 

2  Morse,  op.  cit.  pp.  542-543  ;  Auber,  p.  207. 

3  For  these  see  Morse,  op.  cit.  p.  343  ;  Auber,  pp.  207-208. 
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been  frequently  disputed)  that  in  cases  involving  foreigners  only, 
and  not  on  Chinese  soil,  the  Chinese  did  not  claim  jurisdiction, 
even  if  the  foreigners  concerned  were  of  different  nationalities. 
In  the  case  of  the  Frenchman  in  1780  the  Chinese  seem  to  have 
founded  their  claim  to  exercise  jurisdiction  upon  the  fact  that  the 
crime  had  occurred  on  Chinese  territory.  On  the  other  hand,  the 
Chinese  invariably  claimed  jurisdiction  in  homicide  cases  involving 
Chinese,  and  by  means  of  enforcing  the  doctrine  of  responsibility, 
holding  citizens  of  the  culprit  as  hostages,  and  also  by  the  threat 
of  a  boycott,  they  usually  managed  to  enforce  their  claim.  All 
the  European  companies,  however,  repeatedly  protested  against 
Chinese  jurisdiction  in  these  cases,  and  the  English  Company 
even  obtained  an  agreement  from  the  local  officials  guaranteeing 
them  immunity.  But  this  agreement  was  not  kept,  as  the  Lady 
Hughes  case  sufficiently  shows.  However,  after  1784  no  British 
subject  was  surrendered  to  Chinese  jurisdiction,  although  the 
Company  was  frequently  compelled  to  pay  large  sums  of  money 
to  escape  Chinese  intervention.  The  other  nations,  however, 
were  not  so  consistent  in  their  attitude,  and  the  United  States,  in 
the  famous  Terranovia  case  in  1821,  specifically  admitted  Chinese 
jurisdiction.  As  far  as  offences  committed  by  Chinese  against 
Europeans  are  concerned,  the  Chinese  authorities  seem  to  have 
made  every  effort  to  bring  the  culprits  to  justice.  In  cases,  not 
involving  homicide,  where  the  Chinese  were  the  sufferers  the 
Chinese  authorities  consistently  allowed  the  various  companies  to 
compensate  the  sufferers  without  official  intervention,  and  the 
European  offenders  seem  to  have  been  punished  afterwards  aboard 
the  ships. 

Such,  then,  was  the  position  of  foreigners  at  Canton  until  the 
beginning  of  the  nineteenth  century.  From  1800  to  1840, 
however,  the  European  attitude  became  more  plainly  defined,  and 
resistance  to  Chinese  claims  of  jurisdiction  more  consistent ; 
until  finally  extraterritoriality  was  formally  established  by  the 
successive  treaties  between  the  various  Powers  and  China. 

II.  RESISTANCE  TO  CHINESE  JURISDICTION,  1804-1834 

The  period  1804-1834  is  characterised  by  increasing  resistance 
to  Chinese  jurisdiction  on  the  part  of  all  the  European  Powers 
trading  to  Canton.  There  is,  however,  one  important  exception 
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to  the  general  tendency,  the  Terranovia  case  in  1821,  in  the  course 
of  which  the  Americans  specifically  admitted  Chinese  jurisdiction  ; 
but  the  nineteenth  century  cases,  as  a  whole,  clearly  illustrate  that 
a  formal  demand  that  extraterritorial  rights  shall  be  embodied  in 
treaties  cannot  be  far  distant. 

On  July  15,  1805,  a  Siamese  sailor  on  a  Portuguese  ship 
murdered  a  Chinese  interpreter  at  Macao.1  The  relatives  of  the 
dead  man  were  compensated,  so  that  they  lodged  no  complaint, 
but  whilst  the  corpse  was  on  its  way  to  interment  Chinese 
officials  stopped  it  and  exacted  a  fee  of  between  three  and  four 
hundred  dollars — the  price  of  their  silence.  Macao  was  held  by 
the  Portuguese  on  a  lease  only,  and  the  Chinese  exercised  full 
jurisdiction  within  the  colony.  The  Portuguese,  however,  were 
constantly  trying  to  extend  their  jurisdiction,  and  on  this  occasion 
resisted  the  Chinese.  The  local  authorities  demanded  that  the 
culprit  should  be  delivered  up  to  them  to  be  tried  and  punished, 
whilst  the  Portuguese  contended  that  in  Macao,  at  least,  they  had 
a  right  to  try  their  subjects,  and  accordingly  refused  to  give  him 
up.  Both  sides  were  agreed  concerning  the  nature  of  the  crime 
and  the  fitting  penalty.  The  only  question  in  dispute  was  the 
authority  competent  to  try  him.  The  Chinese  case  was  definitely 
put  forward  in  an  edict  of  the  Governor  of  the  town  and  district 
of  Hiang  Shan  : 

“  Considering  that  these  foreigners,  who  live  and  reside  at  Macao, 
enjoy,  through  the  generous  goodness  of  the  Imperial  Government,  the 
food  which  they  consume,  and  the  ground  which  they  occupy,  exactly 
on  the  same  footing  as  its  natural  subjects,  it  is  but  just  that  they 
should  respectfully  obey  and  submit  to  the  laws  and  institutions  of  the 
country,  and  comply  readily,  in  this  instance,  with  what  our  judicial 
proceedings  require.”  2 

In  consequence  of  Portuguese  obstinacy,  the  edict  proceeds  to 
forbid  “  every  description  of  traders  from  supplying  the  foreigners 
with  their  respective  commodities  and  also  all  labourers,  carpen¬ 
ters,  bricklayers  and  other  artificers,  from  working  for  them  in  any 
manner,  until  the  said  foreigners  consent  to  deliver  up  the  culprit.” 
The  Governor,  therefore,  organised  a  boycott  of  the  Portuguese  ; 
but  the  latter  stuck  to  their  point,  conducted  the  trial  of  the 

1  This  case  is  clearly  identical  with  that  discussed  by  Staunton  in  his 
translation  of  the  Penal  Code,  pp.  517-518.  The  sailor’s  name  was  apparently 
Andreas. 

2  Staunton,  p.  517. 
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prisoner  and  afterwards  executed  him  within  their  jurisdiction, 
“  with  considerable  form  and  parade,  the  Garrison  under  arms  and 
the  principal  officers  of  the  Macao  Government  being  present.”  1 
Finding  that  it  was  useless  to  pursue  the  question  further  the 
Chinese  shortly  afterwards  abandoned  the  boycott. 

The  action  of  British  naval  authorities  in  searching  American 
vessels  for  deserters  during  the  Napoleonic  Wars  was  extended  to 
China,  and  in  1805  the  American  Consul  and  twenty-seven  mer¬ 
chants  addressed  a  formal  protest  to  the  Governor  of  Canton. 
After  observing  that  during  the  whole  period  of  American  inter¬ 
course  with  China  their  intercourse  “  has  been  regulated  by  a 
strict  regard  and  respect  for  the  laws  and  usages  of  this  Empire, 
as  well  as  the  general  law  of  nations,”  the  protest  adds  : 

“  That  by  the  ancient  and  well-established  laws  and  usages  of  all 
civilized  nations,  the  persons  and  property  of  friendly  foreigners 
within  the  territory  and  jurisdiction  of  a  sovereign  and  independent 
Empire,  are  under  the  special  protection  of  the  Government  thereof, 
and  any  violence  or  indignity  offered  to  such  persons  or  to  the  flag  of 
the  nation  to  which  they  belong,  is  justly  considered  as  done  to  the 
government  within  whose  territory  the  outrage  is  committed. 

“  That  by  the  same  law  of  nations,  the  civil  and  military  agents 
of  the  government  are  strictly  prohibited  from  assuming  any  authority 
whatever  within  the  territory  of  the  other,  nor  can  they  seize  the  person 
of  the  highest  state  criminal,  who  may  have  eluded  the  justice  of  their 
own.”  2 

In  this  instance  Chinese  jurisdiction  is  explicitly  recognised. 
American  policy  in  this  respect,  however,  was  different  from  that 
of  other  foreigners  at  Canton,  as  the  Terranovia  case  in  1821 
emphasised,  and  the  value  of  this  declaration  is  somewhat  dis¬ 
counted  by  the  fact  that  it  was  made,  not  to  admit  Chinese 
jurisdiction  over  Americans  (although  this  was  its  logical  con¬ 
sequence),  but  to  obtain  Chinese  assistance  against  the  oppressive 
action  of  the  British  naval  authorities.  In  this  respect  it  may 
profitably  be  compared  with  the  British  protests  to  the  Chinese 
authorities  in  1754. 

In  November  1806  Anthony  Defado,  or  Depardo,  of  the 
Alnwick  Castle ,  stabbed  Edward  Burne,  of  the  same  ship.  Burne 
died  the  following  day,  and  Defado  was  therefore  placed  in  close 
confinement  “to  be  delivered  up  at  the  first  place  where  he  can 

1  Morse,  Chronicles  of  the  East  India  Company,  iii.  p.  16. 

2  Dennett,  Americans  in  Eastern  Asia,  p.  84. 
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be  tried.”  1  As  no  Chinese  was  involved  the  Canton  authorities 
showed  no  desire  to  interfere.2 

Reporting  the  affair  to  London,  the  Committee  write  : 

“  When  unfortunate  accidents  similar  to  that  reported  to  us  by 
Captain  Prescott  happen  between  Foreigners  in  other  Countries,  we 
believe  it  might  not  be  considered  altogether  warrantable  to  withdraw 
the  Criminal  from  the  Justice  of  the  Country  in  which  the  offence  is 
perpetrated,  but  as  the  Chinese  have  fortunately  not  shewn  any  dis¬ 
position  to  interfere  in  the  present  instance,  we  are  of  opinion  that  it 
would  be  in  the  utmost  degree  injudicious  and  improper  to  appeal  to 
their  Government  or  to  invite  its  interference  by  which  means  a  most 
dangerous  precedent  might  be  established  and  the  right  of  the  Chinese 
admitted  to  impose  their  laws  upon  strangers  which  (sic)  are  not  only 
very  arbitrarily  and  corruptly  administered  but  founded  on  a  system  in 
many  respects  incompatible  with  European  ideas  of  equity  or  Justice, 
more  especially  in  its  comparative  scale  of  crimes  and  punishments.”  3 

A  much  more  serious  affair  occurred,  however,  in  February 
of  the  following  year.  Some  sailors  of  the  Marquis  of  Ely 
having  been  ill-treated,  and  one  of  them  having  lost  his  life, 
the  sailors  allowed  on  shore  the  following  day  were  feeling 
very  hostile  towards  the  Chinese,  and  at  length  a  party  from 
the  Neptune  engaged  in  a  general  affray  with  a  group  of 
Chinese,  with  the  result  that  a  Chinese  was  killed.4  The 
authorities  demanded  the  surrender  of  the  culprit,  but  the 
Company’s  committee  pointed  out  that  in  such  a  general  affray 
it  was  impossible  to  discover  the  real  offender.  Ultimately,  they 
agreed  that  a  trial  by  Chinese  should  be  held  in  the  factories, 
in  the  presence  of  the  committee,  but  none  of  the  accused  was 
to  be  removed  unless  he  was  first  proved  guilty.  Meanwhile 
Captain  Buchanan  of  the  Neptune  held  a  preliminary  enquiry  on 
board.  In  order  to  enforce  the  surrender  of  a  sailor  for  punish¬ 
ment,  however,  the  Chinese  stopped  all  shipments  by  the  Com¬ 
pany’s  ships,  and  at  the  same  time  they  imprisoned  Mowqua, 
the  ship’s  security  merchant.  Captain  Buchanan  was  able  to 
select  seven  men  who  were  directly  concerned  in  the  affray,  but 
was  unable  to  discover  the  one  who  struck  the  blow.  After  a 
month  of  negotiation  Mowqua  was  at  last  released,  and  fifty-two 
men  from  the  Neptune  were  brought  up  to  the  factory  and  were 

1  Morse,  Chronicles  of  the  East  India  Company,  iii.  p.  40 ;  Diary,  cii.  pp.  68-69. 

2  See  further  on  this  case,  Section  III. 

3  Diary,  ii.  p.  69.  4  Ibid.  cv.  pp.  54,  56,  59-69. 
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examined  on  April  8  and  9  by  seven  Chinese  magistrates,  with 
the  assistance  of  four  of  the  Company’s  servants,  including  Sir 
George  Staunton.  All  the  sailors  denied  having  struck  any 
Chinese,  but  two,  Edward  Sheen  and  Julius  Caesar,  seemed  more 
implicated  than  the  rest,  and  were  further  questioned,  without 
any  satisfactory  result.  On  the  10th  the  Hoppo  asked  that  some 
sailor  should  be  procured  to  confess  he  had  struck  a  Chinese  on 
that  day,  so  that  he  could  be  nominally  punished,  conformably 
with  the  laws,  and  the  affair  settled.  This  the  committee 
refused  to  do.  The  authorities  thereupon  declared  that  they 
themselves  would  select  a  culprit,  and  after  a  fresh  examination 
of  eleven  sailors  selected  Edward  Sheen,  whom  they  committed 
to  the  custody  of  the  chief  supercargo,  pending  sentence.  On 
the  28th,  normal  commercial  activity  having  been  resumed,  the 
committee  were  informed  that  “  the  foreigner  Edward  Sheen 
having  wounded  a  native  of  this  country,  ought  to  be  adjudged 
according  to  the  laws  and  conformably  to  the  regulations  applic¬ 
able  to  the  circumstances  of  the  case  which  render  the  punish¬ 
ment  redeemable  by  a  fine,”  which  amounted  to  12.42  taels,  the 
penalty  for  accidental  homicide.  The  case  was  then  sent  to 
Peking  for  approval.1 

Such  a  satisfactory  result  had  only  been  achieved  by  the 
expenditure  of  sums,  estimated  at  nearly  £50,000,  by  Mowqua. 
Upon  the  case  generally  Sir  George  Staunton  truly  remarks  : 

“  The  accused  was  well  known  to  be  innocent,  or  at  least  uncon¬ 
victed,  of  the  murder  ;  but  the  strictness  of  the  laws  unfortunately 
rendered  it  impossible  for  the  magistrates  to  ground  a  verdict  of 
acquittal  upon  a  true  statement  of  the  case,  without  at  the  same  time 
to  some  degree  implicating  and  condemning  themselves  ;  they, 
therefore,  under  these  difficult  circumstances,  contrived  to  do  that 
which  was  just  in  itself,  though  they  certainly  resorted  to  means  which 
were  far  from  defensible.”  2 

The  supreme  tribunal  at  Peking  (acting  on  information 
supplied  by  the  Canton  authorities)  invented  a  totally  fictitious 
account  of  the  occurrence,  asserting  that 

“  on  the  eighteenth  day  of  the  first  moon  of  the  present  year,  Leao-a- 
teng,  a  native  of  the  district  Pun-yu-sien,  went  with  his  wife’s  brother, 

1  Morse,  Chronicles  of  the  East  India  Company,  iii.  pp.  40-46;  Auber, 
pp.  224-230  ;  Diary,  cvi.  passim. 

2  Staunton,  p.  517. 
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Chao-a-sse,  to  buy  goods  in  a  street  within  the  said  district,  called 
She-san-hang,  and  happened  to  pass  along  the  stone  pavement  under 
a  warehouse  called  Fung-tay-hong  ;  at  the  same  time  an  Englishman 
named  Edward  Sheen,  who  was  in  the  upper  story  of  the  said  ware¬ 
house,  in  attempting  to  open  a  window,  slipped  his  hand  and  dropped 
a  stick,1  which  Leao-a-teng,  not  expecting,  could  not  avoid,  and  was 
therefore  struck  therewith  on  the  left  temple,  so  that  he  fell  to  the 
ground.”  2 

Consequently  the  edict  proceeds  to  condemn  Edward  Sheen 
of  the  “  crime  ”  of  accidental  homicide.  He  is  “  sentenced  to 
pay  the  usual  fine,  to  redeem  himself  from  the  punishment  of 
death  by  strangulation.”  3  To  the  legal  mind,  familiar  with  the 
scrupulous  exactitude  and  truth  required  by  Western  tribunals, 
this  procedure  of  the  Peking  Court  must  necessarily  seem  in  the 
highest  degree  reprehensible.  Of  the  edict,  communicating  the 
Court’s  sentence  to  the  Viceroy  of  Kwangtung,  Staunton  observes  : 

“  The  tenor  of  this  Edict,  and  the  circumstances  under  which  it  is 
known  to  have  been  published,  are  calculated,  it  must  be  acknowledged, 
to  convey  more  unfavourable  ideas  of  the  administration  of  the  laws  of 
the  Chinese  Empire,  than  almost  any  other  public  act  of  that  govern¬ 
ment  upon  record.  In  this  case,  all  the  proceedings  were  founded  on 
a  story  fabricated  for  the  purpose  ;  a  story  in  which  the  Europeans 
did  not  concur,  though  asserted  to  have  done  so  ;  which,  in  fact,  the 
Chinese  magistrates  themselves,  or  the  merchants  under  their  influence, 
invented,  which  the  witnesses,  knowing  to  be  false,  adopted  ;  and 
which,  lastly,  the  sovereign  himself  appears  to  have  acquiesced  in 
without  examination.”  4 

On  January  16,  1810,  a  Chinese  was  killed  near  the  factories, 
and  the  authorities  alleged  that  the  offender  was  a  sailor  of  the 
Royal  Charlotte.  The  committee  were  therefore  ordered  to 
surrender  him  for  trial.  This  was  refused  since  it  was  impossible 
to  discover  the  true  murderer — especially  as  American  as  well 
as  English  sailors  were  involved.  The  ships  were  prohibited 
from  sailing  by  the  Hoppo,  until  the  Company  at  length  announced 
their  determination  to  despatch  the  fleet,  with  or  without  per¬ 
mission.  In  reply,  the  Viceroy  declared  that  the  culprit  was 
undoubtedly  an  Englishman,  but  that  if  the  committee  would 

1  Apart  from  other  discrepancies  the  Canton  authorities  had  themselves 
said  it  was  a  tobacco  pipe  which  was  responsible  for  the  blow,  on  April  13. 

2  Staunton,  p.  521  ;  Diary,  cvi.  p.  128.  3  Staunton,  p.  523. 

4  Ibid.  p.  516.  For  Staunton’s  account  of  this  case  see  Appendix  III. 
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surrender  him,  he  should  be  treated  in  the  same  manner  as 
Edward  Sheen.  In  support  of  this  statement  that  an  Englishman 
was  the  culprit,  the  authorities  produced  two  witnesses  for 
examination,  but  their  evidence  was  rejected  by  the  committee 
as  inconclusive.  In  retaliation,  the  authorities  imprisoned  three 
security  merchants.  At  length  an  arrangement  was  reached, 
whereby  the  committee  were  to  hold  an  examination,  and  if  the 
offender  were  discovered  to  belong  to  one  of  the  Company’s 
ships  he  was  to  be  punished  in  accordance  with  English  law — 
a  further  step  forward  from  the  English  point  of  view.  On  this 
basis,  with  the  assistance  of  liberal  bribes  from  the  Chinese 
merchants  to  the  officials,  a  settlement  was  at  last  arranged,  and 
the  ships  were  permitted  to  sail.1  Notwithstanding  this,  however, 
during  a  disagreement  with  the  officials  later  in  the  year,  the 
committee  received  a  demand  to  produce  “  Weilin,  Ngantoni, 
and  Pulula  ”  (William,  Antony,  and  Paul)  for  trial  for  murder. 
The  committee  protested  strongly  against  reopening  a  case  which 
the  authorities  had  admitted  to  be  settled,  especially  as  all  the 
ships  alleged  to  be  involved  had  sailed.  They  pointed  out, 
moreover,  that  there  was  no  evidence,  either  to  identify  William, 
Antony,  and  Paul,  or  even  to  connect  an  Englishman  with  the 
murder.  The  Viceroy,  however,  was  in  a  determined  mood, 
and  he  threatened  to  hold  responsible,  not  only  the  Chinese 
security  merchant  and  the  Company’s  chief  supercargo,  but  also 
the  subordinate  magistrate  involved.  After  negotiation,  the 
Chinese  demanded  that  after  the  offender  had  been  tried  and 
sentenced  in  England,  he  should  be  sent  back  and  handed  over 
to  the  Chinese  authorities  for  punishment.  This  was  rejected, 
and  the  Viceroy  again  refused  permission  to  the  fleet  to  sail. 
The  committee  continued  to  resist,  but  submitted  a  number  of 
hypothetical  homicide  cases  to  the  Court  of  Directors  at  home, 
for  fuller  instructions.  A  change  of  Viceroys  took  place  at  the 
end  of  the  year,  and  permission  for  the  ships  to  sail  was  granted 
in  February  1811. 

Meanwhile,  on  January  29,  1810,  a  boat  belonging  to  the 
country  ship  Sir  E.  Pellew ,  carrying  bullion,  had  been  attacked 
and  plundered,  most  of  the  crew  being  murdered.  The  local 

1  Diary,  cxvi.  pp.  77,  80,  81,  86,  101,  107,  117  et  seqq.  ;  Morse,  Chronicles  of 
the  East  India  Company,  iii.  pp.  124-126  ;  Auber,  p.  237.  The  matter  was 
brought  before  the  Privy  Council,  who  ruled  that  by  the  laws  of  England  the 
suspected  men  could  not  be  brought  to  trial  (Auber,  p.  239). 
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officials  promised  to  investigate  the  affair,  but  no  result  is 
recorded.1 

During  1812  the  Court  of  Directors  in  London,  replying  to 
the  committee’s  questions  concerning  homicide  cases,  wrote  that 
persons  guilty  of  murder  were  to  be  surrendered,  but  no  others. 
On  this  the  committee  commented  : 

“  In  cases  where  murder  is  clearly  proved  against  an  Individual, 
we  understand  our  Orders  direct  that  the  Individual  be  delivered  up 
to  the  Chinese  Government.  In  most  accidents  however,  which  are 
likely  to  occur,  there  will  be  generally  some  doubt,  as  to  the  identity 
of  the  Person,  or  as  to  the  Provocation  offered  ;  for  it  rarely  happened 
that  the  Police  officers  are  so  attentive,  as  to  be  present  to  prevent 
any  act  of  aggression,  or  to  apprehend  the  parties  concerned  ;  and  as 
the  Character  and  Conduct  of  the  Chinese  Government  prevent  our 
entering  into  any  fair  or  candid  Investigation,  conjointly  with  them, 
we  appear  to  have  the  alternative  but  of  complying  with  the  demand 
at  once,  or  of  refusing  altogether.  Having  once  refused,  it  becomes 
extremely  difficult  at  a  later  stage  of  the  discussion  to  comply  with 
the  demand  of  the  Chinese  Government,  not  from  any  wish  to  skreen 
a  person  guilty  of  Murder,  but  from  apprehension  of  the  ill-conse¬ 
quences  that  might  result  from  the  erroneous  opinion  very  probable 
to  be  attached  to  the  measure  of  delivering  up  the  offender,  and  which 
would  be  attributed  to  intimidation,  and  in  the  event  of  an  accident 
occurring,  where  the  circumstances  might  not  be  so  clearly  estab¬ 
lished,  as  to  admit  of  a  person  being  delivered  up,  the  refusal  might 
be  rendered  more  difficult  and  embarrassing.  It  is  impossible  to  say 
what  measures  the  Chinese  Government  might  adopt,  in  the  event  of 
our  declining  to  comply  with  their  demand,  and  we  consider  this 
chiefly  depends  on  the  personal  character  of  the  Viceroy  and  the 
superior  officers  of  Government,  as  your  Hon’ble  Court  have  observed 
no  measure  of  violence  such  as  that  of  seizing  an  innocent  person  has 
been  resorted  to  for  above  20  years.  In  the  event  of  any  accident 
unfortunately  occurring  we  conceive  our  first  endeavour  should  be  to 
prevent  by  every  possible  means,  the  affair  becoming  publicly  agitated, 
and  this  in  the  first  instance  may  at  times  be  accomplished  by  the 
payment  of  a  sum  of  money  ;  should  all  our  endeavours  fail  recourse 
will  then  be  had  to  the  suggestion  of  your  Hon’ble  Court,  together 
with  such  other  measures  as  may  appear  to  us  to  be  expedient.”  2 

A  group  of  cases,  not  raising  any  new  issues,  but  conforming 
to  established  principles,  occurred  in  the  season  1813-14.  Two 
sailors  of  the  Marquis  of  Ely  were  stabbed  (apparently  not  fatally) 
on  October  18  by  Chinese.3  Two  officers  of  H.M.S.  Phoenix 

1  Diary,  cxvi.  pp.  99,  101-103,  109. 

2  Morse,  Chronicles  of  the  East  India  Company,  p.  188. 

3  Consultations,  cxxix.  pp.  104-108. 
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were  assaulted  and  robbed  on  November  5,  and  on  February  9, 
1814,  Captain  Collins  was  struck  and  insulted  by  a  Customs 
officer.  Redress  was  secured  in  all  three  cases.  Shortly  afterwards 
James  Davis,  a  sailor  on  the  Lowther  Castle ,  charged  de  Silva,  of 
the  Charles  Grant ,  with  being  implicated  in  the  murder  of  his 
brother  in  December  1810.  After  a  preliminary  investigation 
de  Silva  was  imprisoned,  and  sent  to  London  for  trial.1  Finally, 
some  sailors  of  the  Charles  Grant  were  tried  and  convicted  of 
theft  by  five  commanders  of  the  Company’s  ships.  They  were 
sentenced  to  be  flogged.2  In  neither  case  did  the  Chinese 
authorities  attempt  to  interfere.  In  September  of  the  same 
year  a  sailor  of  H.M.S.  Doris  was  murdered  at  Macao.  Two 
Portuguese  soldiers  confessed  to  the  crime,  and  they  were  placed 
in  irons  and  sent  to  Goa  for  trial  3 — another  example  of  the 
assumption  of  jurisdiction  by  the  Portuguese  at  Macao. 

In  May  1817,  while  the  American  ship  Wabash  was  lying  at’ 
Macao,  she  was  boarded  by  a  body  of  Chinese,  who  severely 
wounded  an  officer  and  two  men  and  plundered  the  ship.  The 
officer  afterwards  died,  and  at  the  same  time  six  other  sailors 
from  the  Wabash  were  either  abducted  or  murdered.  The  Viceroy 
at  first  rejected  all  claims  for  compensation,  asserting  that  the 
Wabash  was  carrying  opium,  but  at  length  compensation  to  the 
amount  of  the  property  stolen  was  allowed.  The  robbers  were 
also  tried  on  the  charge  of  murder,  the  American  Consul  being 
present — for  the  Chinese  authorities  admitted  the  murder  of  no 
fewer  than  five  sailors.  Eleven  men  were  tried  ;  one  of  them  was 
condemned  to  be  cut  into  twenty-four  pieces  and  four  others 
to  decapitation.4  In  this  trial,  the  germ  of  the  procedure  after¬ 
wards  adopted  under  the  treaties — i.e.  of  the  Consul  of  the 
injured  party’s  nationality  being  present,  where  the  accused  is  a 
Chinese,  tried  according  to  Chinese  law — may  unmistakably  be 
detected. 

In  1818  a  seizure  was  made  in  a  Chinese  shop  by  the  Chinese 
authorities  of  goods  valued  at  $29,000  part  of  which  belonged 
to  the  surgeon  of  the  Winchelsea.  The  cause  of  the  seizure  was 
that  raw  silk  had  been  prepared  for  shipment  in  the  shop,  in¬ 
fringing  the  monopoly  of  the  Hong  merchants.  The  committee 

1  Consultations,  cxxv.  pp.  33-34,  71. 

2  Morse,  iii.  p.  203  ;  Consultations,  cxxx.  pp.  45-46. 

3  Morse,  iii.  p.  212  ;  Consultations,  cxc.  (1814),  p.  105. 

4  Morse,  op.  cit.  p.  319;  Consultations,  ccvii.  (1817),  p.  78  et  seqq. 
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were  of  the  opinion  that  the  transaction  was  illegal  and  were 
therefore  not  disposed  to  assist  the  surgeon  in  his  protests  to 
the  Viceroy.  Eventually,  however,  they  took  up  the  case,  partly 
in  the  hope  of  extending  the  trade  to  other  merchants  than  those 
forming  the  Chinese  Guild,  but  their  efforts  met  with  no  success.1 

On  July  31,  1819,  whilst  the  Company’s  agents  were  at  Macao, 
some  lascars  were  attacked  by  armed  Chinese,  whilst  filling  water. 
The  master,  perceiving  his  men  were  being  worsted,  went  on 
shore  and  fired  a  musket  over  the  heads  of  the  attackers,  with 
the  object  of  driving  them  off ;  whereupon  a  lascar  similarly 
discharged  a  musket,  but  the  ball  lodged  in  the  shoulder  of  a 
Chinese.  He  was  attended  by  the  ship’s  surgeon  and  quickly 
recovered.  His  family  was  paid  a  sum  of  money  to  prevent 
complaints,  and  nothing  further  was  heard  of  the  incident.2 
A  year  later,  Mr.  Davis  of  the  Company’s  factory  at  Macao  was 
the  subject  of  an  unprovoked  attack  by  coolies.  Two  gentlemen 
came  to  his  aid,  and  the  attackers  were  beaten  off.  Later  in  the 
evening  they  attacked  and  wounded  another  member  of  the 
factory,  assailed  the  doors  of  the  house,  and  afterwards  dispersed. 
Two  of  the  ringleaders  were  paraded  through  the  streets,  wearing 
the  cangue,  and  others  were  flogged,  at  the  order  of  the  Chinese 
magistrate.3 

A  more  serious  case  arose,  however,  on  November  27  of  the 
same  year  at  Whampoa.  A  shot  was  fired  from  a  boat  belonging 
to  the  London ,  in  consequence  of  which  a  Chinese  was  killed.  The 
fifth  mate  of  the  London ,  Pigott,  who  had  fired  the  shot  accident¬ 
ally,  absconded.  The  Company  assumed  that  he  had  fallen 
overboard,  but  in  order  to  make  certain,  ordered  all  the  Company’s 
vessels  to  be  searched.  When  the  searchers  came  on  board  the 
Duke  of  York ,  the  ship’s  butcher,  in  a  sudden  fit  of  insanity, 
cut  his  throat,  and  the  committee  felt  tempted  to  make  use  of 
the  occurrence  to  escape  from  an  awkward  position.  They  there¬ 
fore  informed  the  authorities  that  “  a  man  on  board  the  Duke 
of  York  had  committed  suicide  soon  after  the  enquiry  was  made 
on  board  that  ship.”  The  inference  was  obvious,  but  the  Com¬ 
pany  declined,  when  requested,  to  state  that  the  butcher  had 
fired  the  gun.  The  local  authorities  thereupon  proceeded  to 

1  Auber,  pp.  277-279. 

2  Morse,  p.  362  ;  Consultations,  ccxvi.  (1819),  PP-  76-77. 

3  Morse,  p.  377;  Auber,  pp.  282-283;  Consultations,  ccxx.  (1820-21), 
pp.  46-58. 
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Whampoa,  and,  after  inspecting  the  butcher’s  body,  solemnly 
informed  the  committee  that,  in  their  opinion,  he  had  committed 
suicide  because  he  was  the  culprit.  The  Company  steadily 
refused  to  make  a  declaration  to  this  effect,  but  at  last  the  affair 
was  arranged,  the  Chinese  declaring  that  “  the  chief  of  the 
English  residents  having  repaired  to  the  ship,  and  instituted  an 
enquiry,  which  induced  in  the  foreigner  a  dread  of  the  crime 
he  had  committed,  so  that  he  killed  himself,  still  showed  a 
reverence  for  the  laws.”  Thus,  the  peculiar  nature  of  Chinese 
criminal  procedure  was  again  evaded,  as  it  was  in  the  case  of 
Edward  Sheen — but  the  result  cannot  have  inspired  the  Europeans 
at  Canton  with  confidence  in  the  legal  system  with  which  they 
were  so  frequently  brought  into  unpleasantly  close  contact. 

The  affair  had  a  sequel  which  was  something  of  an  anti¬ 
climax.  A  military  graduate,  recently  returned  from  Peking, 
attempted  to  stir  up  trouble  by  proving  that  the  person  who 
had  committed  suicide  was  not  the  murderer.  He  therefore 
prevailed  on  the  father  of  the  victim  to  write  a  declaration  that 
he  was  not  satisfied  with  the  proceedings,  but  whilst  this  was 
being  prepared,  the  conspirators  were  seized  and  prosecuted 
with  rigour  as  exciters  to  litigation.  In  order  to  prevent  the 
possibility  of  a  recurrence  of  such  an  event  Pigott,  who  had 
taken  refuge  on  H.M.S.  Liverpool ,  was  smuggled  out  of  Macao 
by  an  outgoing  ship.  The  committee  comment  on  their  unsatis¬ 
factory  position  as  follows  : 

“  However  much  we  may  deprecate  the  deception  resorted  to  on 
this  occasion  as  immoral,  we  conceive  we  were  justified  knowing  as  we 
did  that  the  Chinese  Government  would  gladly  countenance  it,  in 
assenting  to  a  subterfuge  which  has  thus  satisfied  the  Chinese  Forms 
of  Justice,  and  relieved  the  Hon’ble  Company’s  interests  at  this  port 
from  the  most  serious  difficulties  and  embarrassments.”  1 

In  February  1821  Captain  Adamson  of  the  Winchelsea  was 
asked  by  a  number  of  Chinese  to  pay  a  bill  due  from  one  of  his 
officers.  He  refused,  and  was  then  assaulted,  his  head  being  cut 
open.  The  offenders  were  arrested  and  “  severely  chastized.”  2 
About  the  same  time  a  seaman  of  the  Lady  Melville  wounded  a 
Chinese  woman  by  throwing  a  stone  at  her.  The  Company  paid 

1  Morse,  op.  cit.  pp.  377-382  ;  Auber,  pp.  283-285  ;  Consultations,  ccxxi. 
(1820-1821),  p.  21. 

2  Morse,  p.  382  ;  Auber,  pp.  285-286;  Consultations,  ccxx.  p.  175. 
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the  woman  300  dollars  and  nothing  further  was  heard  of  it.  Far 
otherwise,  however,  was  the  result  of  a  somewhat  similar  episode 
on  board  the  American  ship  Emily  in  September  of  the  same  year. 
A  Sicilian,  Francis  Terranovia,  a  sailor  on  the  Emily ,  was  bar¬ 
gaining  with  a  Chinese  woman  for  fruit  when,  being  unable  to 
come  to  terms,  he  threw  a  jar  at  her  in  order  to  induce  her  to 
move  her  boat  away.  Unfortunately  it  struck  the  woman,  who 
fell  overboard  and  was  drowned.  The  magistrates  held  an 
inquiry,  and  then  announced  their  determination  to  hold  a  trial 
on  the  Emily.  This  was  accordingly  done,  all  the  Americans 
then  at  Canton  being  present,  with  one  or  two  exceptions,  one 
of  which  was,  strangely  enough,  the  American  Consul.  The 
American  defence  was  that  the  jar  was  safely  delivered  by  Terra¬ 
novia  to  the  woman,  and  that  the  latter  met  her  death  by  falling 
overboard  from  her  boat,  while  sailing  it  away,  and  had  struck 
her  head  against  the  pivot  on  which  the  scull  moved.  The 
Americans  were  prepared  to  call  evidence  in  support  of  this,  but 
the  magistrate  called  various  Chinese  witnesses,  one  of  whom 
was  a  woman  who  had  been  in  a  boat  astern  of  the  Emily.  The 
Americans  pointed  out  that  this  woman  could  not  possibly  have 
seen  the  episode  from  that  position,  and  that  she  had  not  known 
of  the  affair  until  a  child  had  drawn  her  attention  to  a  hat  floating 
in  the  water  after  the  occurrence.  Other  witnesses  had  been  on 
shore  when  the  affair  happened.  The  magistrate,  however, 
became  exceedingly  angry  at  these  objections,  refused  to  listen 
to  the  evidence  of  American  seamen,  and  at  length  left  the  ship  in  a 
rage.  A  formal  demand  for  the  surrender  of  the  prisoner  was  then 
made.  The  Americans  thereupon  declared  they  considered  them¬ 
selves  amenable  to  Chinese  jurisdiction,  but  that  since  every  prin¬ 
ciple  of  honour  and  good  faith  had  been  violated,  they  would  strike 
the  ship’s  flag,  if  the  magistrate  was  determined  to  take  Terranovia 
away,  since  “  the  flag  shall  never  wave  over  the  Head  of  those  it 
cannot  protect  against  injustice.”  The  magistrate  thereupon 
refused  to  take  away  the  prisoner,  but  instead,  imprisoned  the 
linguist  and  the  security  merchant  and  brought  about  a  stoppage 
of  the  trade.  The  Hong  merchants  were  emphatic  that  the 
prisoner  would  receive  a  fair  trial  if  surrendered,  and  at  length, 
on  October  24,  Terranovia  was  given  up.  The  rest  followed  as 
a  matter  of  course.  He  was  tried  on  the  26th  by  the  Provincial 
Judge,  all  foreigners  being  excluded,  and  was  alleged  to  have 
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confessed  that  he  threw  the  jar,  not  to  hurt,  but  to  intimidate. 
It  was  expected  that  the  whole  proceedings  would  then  be  referred 
to  Peking,  but  on  the  following  day  he  was  strangled  at  the  usual 
place  of  execution.  The  Americans  do  not  seem  to  have  offered 
any  formal  protest — a  circumstance  which  called  forth  some 
strong  criticism  from  Mr.  Urmston,  the  President  of  the  Select 
Committee  of  the  East  India  Company,  and  the  committee 
observes  of  the  episode  : 

“  As  for  the  Americans  who  have  thus  barbarously  abandoned  a 
man  serving  under  their  flag  to  the  sanguinary  laws  of  this  empire 
without  an  endeavour  to  obtain  common  justice  for  him,  their  conduct 
deserves  to  be  held  in  eternal  execration  by  every  Moral,  honourable 
and  feeling  Mind. 

“  With  respect  to  Europeans  in  general  who  frequent  China  we 
apprehend  this  cruel  event  will  long  be  called  to  their  remembrance 
and  cited  as  a  precedent  by  this  Government  on  every  occasion  that 
they  may  be  unfortunately  involved  in  such  unpleasant  discussion 
with  them.  Our  late  experience  and  the  extended  and  increasing 
intercourse  between  Europeans  and  Chinese  makes  this  recurrence 
more  than  probable,  and  should  it  be  our  lot  again  to  be  involved  in 
a  dispute  of  this  nature  with  the  Government  we  may  now  look 
forward  to  more  than  ordinary  difficulty  in  arranging  it. 

“  We  consider  that  the  conduct  of  the  Americans  in  this  disgraceful 
affair  will  tend  in  a  great  degree  to  diminish  that  feeling  of  caution 
and  apprehension  which  in  similar  cases  has  invariably  had  its  influence 
with  the  Chinese  in  their  proceedings  towards  the  English  and 
Europeans  in  general.”  1 * * IV 

The  committee  had  an  opportunity  of  testing  the  attitude  of 
the  Chinese  authorities  at  the  end  of  the  very  same  year.  Some 
seamen  of  H.M.S.  Topaze  were  involved  in  an  affray  with  Chinese 
at  Lintin.  The  committee,  in  their  letter  to  Lord  Hastings,  the 
Governor-General  in  India,  describe  the  episode  as  follows  : 

“  On  the  1 8th  December  last  a  party  of  seamen  belonging  to  H.M. 
Ship  Topaze  being  on  shore  at  Lintin  an  island  situated  about  midway 
between  Macao  and  the  river  of  Canton  and  which  the  Canton 
authorities  have  officially  notified  as  an  allowed  anchoring  place  to 
His  Majesty’s  ships,  were  suddenly  attacked  by  such  an  overpowering 
and  menacing  force  that  the  First  Lieutenant  who  observed  their 
situation  from  the  ship  found  it  necessary  to  order  away  the  boats 

1  Consultations,  ccxxiii.  (1821),  p.  179;  ccxxiv.  pp.  30,68,  75,  80-82,  134; 

Morse,  Chronicles  of  the  East  India  Company,  iv.  pp.  23-27,  and  further 

pp.  11-13.  For  two  contemporary  accounts  of  this  case  see  Appendices 

IV  and  V. 
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manned  and  armed  to  their  assistance,  and  to  fire  several  shots  from 
the  Frigate  for  their  more  immediate  protection. 

“  Altho’  these  measures  had  the  effect  of  causing  the  Chinese  to 
desist  in  their  unwarrantable  attack  upon  the  Frigate’s  people,  it  was 
not  before  the  party  sent  on  shore  to  the  assistance  of  their  comrades 
became  hostilely  engaged  with  the  natives  two  of  whom  were  killed 
and  several  wounded  while  14  men  belonging  to  the  Frigate  were  also 
severely  wounded. 

“  The  cause  of  the  above  unjustifiable  attack  is  supposed  to  have 
originated  from  the  circumstances  of  the  officer  attending  the  men 
of  the  Topaze  having  destroyed  two  jars  of  Liquor  which  had  been 
buried  in  the  sand  by  the  Chinese  for  the  seamen,  and  which  was 
revenged  by  the  former  in  the  manner  above  stated.”  1 

Captain  Richardson  of  the  Topaze  laid  a  complaint  before 
the  Viceroy,  asking  for  an  investigation  into  the  attack  on  the 
seamen.  The  Chinese  at  Lintin  also  lodged  complaints.  The 
Viceroy  demanded  the  surrender  of  the  sailors  who  had  killed 
the  two  Chinese,  and  stopped  the  Company’s  trade.  The  com¬ 
mittee  pointed  out  that  they  were  in  no  way  responsible  for  the 
affairs  of  a  warship — a  point  which  the  Chinese  refused  to  admit. 
The  committee,  therefore,  deeming  a  solution  of  the  affair  im¬ 
possible,  determined  to  withdraw,  not  only  the  ships,  but  the 
complete  establishment  at  Canton — since  numerous  threats  to 
their  safety  had  been  made.  On  February  3  the  Chinese  sent 
two  officers  to  the  Topaze  to  investigate  the  affair.  Captain 
Richardson  made  a  full  statement,  and  announced  his  intention 
of  sailing  to  India — which  he  did  on  the  8th.  Finding  it  impos¬ 
sible  to  pursue  the  matter  further  the  Viceroy  reopened  the  trade 
on  February  22. 2  In  their  account  of  the  affair  the  committee 
after  mentioning  the  difficulties  of  their  position,  and  the  recurring 
threats  to  their  trade,  make  what  practically  amounts  to  a  request 
that  the  British  Government  shall  obtain  a  formal  grant  of  extra¬ 
territorial  rights  from  the  Chinese  Government. 

“  The  frequent  recurrence  of  our  present  difficulties  must  be 
expected  until  some  change  takes  place  in  the  footing  upon  which  our 
intercourse  with  the  Chinese  is  carried  on.  The  contempt  of 
foreigners,  engendered  and  fostered  by  the  abusive  terms  in  which 
they  are  spoken  of  by  the  officers  of  government,  the  want  of  police 
regulation,  and  the  defenceless  state  in  which  we  are  placed  by  the 
difficulty  of  access  to  the  magistrates,  leaves  us  exposed  to  assaults  of 

1  Morse,  Chronicles  of  the  East  India  Company,  iv.  pp.  27-28.  See  further. 
Consultations,  ccxxiv.  p.  191  et  seqq. 

2  Morse,  pp.  28-30  ;  Auber,  pp.  288-309  ;  Consultations,  ccxxvi.  passim. 


CONFLICTS  OF  JURISDICTION  61 

all  descriptions,  and  if  self-defence  is  not  received  as  a  plea  in  cases 
of  homicide,  no  individual  can  for  one  instant  be  considered  safe. 

“  Whatever  may  be  the  distinctions  in  the  Chinese  written  laws, 
we  see  that  in  the  practice,  as  far  as  respects  Europeans,  no  discrimina¬ 
tion  is  shown,  and  on  the  present  occasion  we  see  that  the  plea  of  self- 
defence  is  decidedly  rejected. 

“  The  great  facility  which  foreigners  have  of  escaping  in  ships, 
and  the  liability  of  the  wThole  trade  to  suspension  therefrom,  is  a 
consideration  of  such  momentous  weight,  that  we  trust  that  the 
Honourable  Court  will  use  every  effort,  by  negotiation  with  the 
Chinese  and  by  laws  enacted  at  home,  to  put  the  cases  of  homicide 
on  such  a  footing,  as  shall  prevent  embarrassment  to  the  trade.”1 

This  demand  was  not  satisfied  (and  then  only  partially)  until 
1843.  Meanwhile,  before  the  Topaze  affair  was  concluded,2 
another  minor  case  had  arisen.  On  January  22,  1822,  the  master- 
at-arms  of  the  Kent  fired  a  musket,  wounding  a  woman  who 
remained  in  a  boat  alongside,  begging.  The  man  was  disrated 
and  sent  before  the  mast,  and  as  the  woman  recovered,  the 
Chinese  authorities  refrained  from  interfering.3  A  year  later  an 
imposture  was  fortunately  discovered,  and  any  untoward  con¬ 
sequences  avoided.  On  January  5,  1823,  a  small  boat  paddled 
round  the  Earl  of  Balcarr as ,  refusing  to  depart,  in  spite  of  repeated 
requests.  At  length  a  midshipman  threw  a  small  piece  of  wood, 
about  three  inches  long,  on  to  the  cover  of  the  boat.  Immediately 
the  two  Chinese  on  the  boat  brought  their  craft  astern  of  the  ship , 
where  the  compradore’s  boat  was,  and  placed  on  it  an  invalid  at 
the  point  of  death,  asserting  that  his  condition  was  caused  by 
someone  aboard.  An  assistant  surgeon  found  that  the  Chinese 
was  still  alive,  but  suffering  from  a  disease  which  had  affected 
his  nose  and  destroyed  the  palate  of  his  mouth.  The  men 
demanded  3000  dollars  compensation,  and  a  man  purporting  to 
be  the  father  appeared  later  and  demanded,  first  3000,  and  then 
300  dollars.  The  ship’s  commander  placed  the  men  in  custody, 
and  reported  the  affair,  through  the  Committee,  to  the  Viceroy. 
Subsequently  the  culprits  confessed  the  fraud.4 

About  the  same  time  an  affray  occurred  between  some 
Chinese  customs  officials  and  a  party  of  British  sailors  in  boats 

1  Morse,  p.  35,  citing  Auber. 

2  It  was  unsuccessfully  revived  again  in  1826  and  1828  (Morse,  op.  cit. 
pp.  1 31,  176  ;  Consultations,  clxxxviii.  pp.  4-13).  The  lieutenant  in  charge  of 
the  party  at  Lintin  was  tried  by  court-martial  and  acquitted  (Auber,  p.  31 1). 

3  Ibid.  p.  14;  Consultations,  ccxxiv.  pp  2 14-2 17. 

4  Auber,  p.  310  ;  Morse,  pp.  63-64;  Consultations,  ccxxvi.  pp.  578-589. 
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on  the  river.  The  Chinese  asked  the  Company  to  conduct  an 
inquiry,  and  were  satisfied  when  this  was  done.1 

In  March  1823  a  Chinese  was  accidentally  killed  by  a  Portu¬ 
guese  at  Macao.  A  payment  of  1000  dollars  to  the  relatives, 
however,  prevented  any  complaint  being  lodged  with  the  Chinese 
authorities.2  On  August  21  the  butler  at  the  factory  was  assaulted 
by  a  coolie,3  and  on  October  10  some  mandarin  servants  overturned 
a  chair  in  which  the  wife  of  Captain  Cruickshanks  was  travelling. 
Both  affairs  were  reported  to  the  local  authorities.4 

Another  case  involving  Portuguese  resistance  to  Chinese 
jurisdiction  at  Macao  occurred  in  1826.  A  Timor  slave  murdered 
a  Chinese,  and  was  tried  and  sentenced  to  death  by  the  Portuguese. 
The  Chinese  demanded  his  surrender,  which  the  Portuguese 
definitely  refused.  The  case  almost  exactly  resembles  that 
which  occurred  in  1805,  both  sides  being  agreed  on  the  nature 
of  the  crime  and  the  penalty,  the  only  issue  being  that  of  juris¬ 
diction.  Ultimately,  the  Chinese  authorities  abandoned  this 
claim,  and  the  criminal  was  executed  by  the  Portuguese  on 
March  18.  The  Chinese  residents  in  Macao,  however,  were 
indignant  at  this  assertion  of  Portuguese  jurisdiction,  and  started 
a  riot  which  was  only  quelled  after  three  Chinese  had  been  killed. 
The  Viceroy  wisely  refrained  from  attempting  any  action  against 
the  Portuguese,  considering  the  Chinese  as  the  sole  aggressors.5 

Another  assault  case,  this  time  on  Captain  Walker  of  the 
Macqueen ,  occurred  in  November  of  the  same  year.  The  matter 
was  duly  reported,  and  punishment  of  the  offenders  was  pro¬ 
mised.6  They  were  flogged  and  placed  in  the  cangue.  A  year 
later,  a  British  ship,  the  Golconda ,  having  fallen  foul  of  the 
American  ship  Caledonia ,  the  Golconda  was  being  towed  off 
by  the  Charles  Forbes,  when  the  hawser  connecting  them 
parted  and  a  Chinese  carpenter  was  killed.  The  affair  was 
reported  to  the  Viceroy,  an  inquest  was  held  on  board,  and  the 
death  was  declared  to  be  an  accident,  for  which  no  one  was 
responsible.7 

In  the  same  year,  members  of  the  crew  of  an  American 

1  Consultations,  ccxxvii.  pp.  591-593. 

2  Morse,  p.  80  ;  Consultations,  ccxxix.  p.  28. 

3  Consultations,  ccxxix.  p.  182.  4  Morse,  pp.  80-81. 

5  Morse,  p.  137;  Auber,  p.  313;  Consultations,  cxci.  pp.  11-16. 

6  Morse,  op.  cit.  p.  138;  Auber,  p.  313;  Consultations,  cxcii.  pp.  23-25, 
26-27,  31. 

7  Morse,  pp.  1 54-1 55. 
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opium  ship  Citizen  attacked  a  Chinese  official  vessel  at  Lintin 
to  rescue  a  fellow-seaman,  whom  they  supposed  to  be  on  board. 
During  the  affray  one  Chinese  was  killed  and  ten  wounded. 
The  affair  had  no  untoward  consequences  as  far  as  the  East 
India  Company  were  concerned,  nor  does  the  surrender  of  the 
culprits  seem  to  have  been  insisted  upon.1 

A  somewhat  unusual  case,  by  reason  of  which  the  foreigner 
had  reason  to  commend  Chinese  legal  methods  for  their  efficiency, 
occurred  in  1828.  Some  French  sailors,  carrying  30,000  dollars 
in  specie,  and  a  similar  amount  in  cargo  in  a  junk,  were  pirated, 
and  twelve  of  the  sailors  were  killed.  One  jumped  overboard, 
and  reached  Macao,  after  being  picked  up  by  a  passing  vessel. 
He  reported  the  facts  to  the  authorities,  who  instituted  a  search. 
A  few  months  later  the  survivor  identified  the  pirates  at  an 
examination  by  the  local  authorities.  All  the  accused  were  there¬ 
fore  found  guilty,  one  was  cut  to  pieces,  and  the  other  sixteen 
decapitated.  The  committee  comments  on  the  episode  : 

“  The  Activity  and  Energy  which  have  been  evinced  by  the 
Chinese  Government  in  bringing  these  offenders  to  punishment  have 
excited  greatest  astonishment  and  are  deserving  of  highest  commenda¬ 
tion.  Their  desire  to  give  the  most  ample  satisfaction  to  Foreigners 
has  been  strongly  marked  in  every  stage  of  the  proceeding  and  we 
understand  is  the  effect  of  the  Emperor’s  most  positive  orders  .  .  . 
The  free  access  to  the  Court  of  Justice  held  there  (in  the  Consoo  Hall) 
is  a  proof  that  the  Government  are  desirous  to  give  the  utmost  publicity 
to  their  proceedings  on  this  occasion,  and  it  must  be  admitted  that  if 
they  are  tenacious  of  requiring  the  sanguinary  atonement  of  life  for 
life  from  Foreigners  they  have  shown  in  the  present  instance  that 
however  insurmountable  the  difficulties  may  at  first  appear  they  will 
execute  a  reciprocal  justice  upon  their  own  countrymen,  when  they 
are  the  offenders  .  .  .  and  we  have  only  to  express  our  regret  that  the 
administration  of  justice  in  China  is  not  tempered  with  discernment 
as  well  as  severity.”2 

A  somewhat  irritating  example  of  the  exercise  of  Portuguese 
jurisdiction  over  a  British  subject  at  Macao  occurred  in  1829. 
A  Portuguese,  Captain  Loureiro,  had  annoyed  the  wife  of  Captain 
Baker,  who  at  length  assaulted  him.  He  was  brought  before  the 
Governor,  admitted  the  offence,  but  pleaded  provocation.  He 
was  imprisoned  without  trial  at  Forte  Monte,  whence  he  appealed 

1  Consultations,  clxxxviii.  pp.  177-182. 

2  Morse,  pp.  176-177;  Consultations,  ccv.  pp.  9-15.  See  Appendix  VI  for 
an  account  of  this  trial. 
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to  the  committee.  The  committee  protested  against  his  im¬ 
prisonment  without  trial  to  the  Governor,  who  declared  he  could 
not  recognise  the  official  capacity  of  the  President  or  any  member 
of  the  committee.  The  Senate  of  Macao  subsequently  supported 
him.  Fifty- five  days  after  his  arrest  Captain  Baker  was  liberated. 
The  committee  sent  an  account  of  the  affair  to  the  Governor- 
General  in  India,  who  in  due  course  made  representations  to  the 
Governor  of  Portuguese  India.1  No  question  of  Chinese  juris¬ 
diction  arose,  since  no  Chinese  interests  were  involved. 

In  May  1830  two  English  sailors  were  brought  to  Canton 
from  a  more  northerly  port,  having  been  cast  up  on  shore  from 
a  wreck.  The  Chinese  voluntarily  handed  them  over  to  the 
Company’s  committee  for  examination.  They  were  confined 
in  irons,  and  an  inquiry  was  held,  during  which  it  appeared 
that  they  were  really  escaped  convicts  from  Australia.  They 
were  accordingly  shipped  back  to  New  South  Wales.  The 
episode  is  important  in  that  it  exhibits  the  Chinese  voluntarily 
renouncing  all  rights  to  investigate  the  matter.2 

On  September  30,  1830,  three  Parsees,  servants  of  a  Parsee 
merchant  at  Canton,  murdered  Captain  Mackenzie  of  the  Dutch 
ship  Vrouw  Helena ,  during  an  altercation.  The  Dutch  Consul 
empanelled  a  jury  of  twelve,  comprising  British,  American,  and 
Spanish,  who  found  that  the  death  had  been  caused  by  the 
Parsees  during  the  affray.  The  three  were  therefore  arrested 
and  imprisoned  in  the  English  factory.  The  Chinese  claimed 
jurisdiction,  which  was  refused,  and  the  accused  were  sent  with 
the  concurrence  of  the  Dutch  Consul  to  Bombay.  The  matter 
then  dropped,  but  the  committee  note  three  consecutive  demands 
by  the  Viceroy  : 

1.  For  the  surrender  of  the  murderers  for  trial  and  punish¬ 

ment  by  the  Chinese. 

2.  For  the  trial  of  the  murderers  in  China,  by  foreign  law, 

the  Chinese  authorities  being  present  at  the  execution. 

3.  For  the  trial  of  the  murderers  by  the  foreigners  in  any  way 

they  think  proper  ;  but  an  account  of  the  proceedings 

must  be  sent  to  the  Viceroy.3 

1  Morse,  pp.  191-192  ;  Consultations,  ccv.  pp.  177-192,  217-221,  240-245. 
For  a  similar  assault  previously  on  Captain  Baker,  Loureiro  had  been  left  at 
liberty  twelve  days  and  then  detained  twenty-four  hours  only. 

2  Consultations,  ccxi.  pp.  57-97. 

3  Morse,  pp.  232-233  ;  Auber,  p.  330  ;  Consultations,  ccxii.  pp.  13-155* 
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In  the  following  year  the  Company’s  Committee  heard  from 
Bombay  that  the  Parsees  had  been  released  without  trial,  the 
opinion  of  the  Advocate- General  being  as  follows  : 

“To  render  these  men  amenable  to  the  Supreme  Court  two  facts 
amongst  others  must  be  established :  One  that  the  Parsees  in  question 
were  British  subjects  when  the  homicide  was  perpetrated  ;  the  other 
that  the  spot  where  it  was  perpetrated  was  within  the  local  jurisdiction 
of  the  Supreme  Court.  Neither  of  these  facts,  I  apprehend,  could  be 
made  out.  But  it  becomes  unnecessary  to  consider  these  points,  since 
we  have  no  witnesses.  The  depositions  taken  in  China  and  trans¬ 
mitted  to  us,  cannot  be  made  available  here.”  1 

A  homicide  case  which  occurred  in  March  1831  is  note¬ 
worthy  because  it  involved  one  of  the  opium  ships  which  were 
now  visiting  China  regularly,  year  by  year.  A  Chinese  boat, 
bringing  out  some  lascars  to  one  of  the  opium  vessels,  was  held 
up  and  seized  by  a  mandarin  boat  at  Lintin,  near  to  the  American 
opium  ship  Lintin.  The  lascars  called  to  the  Lintin  for  assist¬ 
ance,  and  this  vessel,  with  several  others,  lowered  boats  and 
demanded  the  restoration  of  the  Chinese  boat.  This  was  refused, 
and  the  order  was  then  given  to  fire.  As  a  result,  the  mandarin 
boat  relinquished  its  prize  and  returned  the  fire.  One  Chinese 
was  declared  to  be  killed,  and  five  others  wounded.  The 
authorities  immediately  demanded  the  surrender  of  the  person 
who  had  fired  the  shot,  and  held  the  Company  responsible.  The 
committee  protested,  since  (1)  the  ships  had  never  entered  port 
and  thus  were  not  within  the  sphere  of  the  Company’s  jurisdiction  ; 
(2)  as  many  foreign  as  British  ships  were  involved,  and,  lastly,  the 
Company  had  no  jurisdiction  whatever  over  the  opium  ships, 
which  were  only  there  in  defiance  of  their  orders.  All  the 
British  and  American  agents  similarly  disclaimed  responsibility, 
and  the  case  was  remitted  to  Peking  ;  but  there  seems  to  have 
been  some  reason  to  doubt  whether  any  Chinese,  in  actual  fact, 
had  been  killed.  In  November  the  guilt  was  arbitrarily  fixed  by 
the  Viceroy  upon  one  of  the  opium  ships — but  no  person  was 
surrendered,  and  the  affair  dropped.2 

In  June  of  the  same  year,  while  Captain  Lester  was  proceeding 
with  his  family  from  Lintin  to  Macao  in  a  Portuguese  boat,  the 

1  Consultations,  ccxlvi.  p.  91. 

2  Morse,  pp.  266-269;  Consultations,  ccxlvi.  pp.  33-35  et  seqq.  This  case 
was  unsuccessfully  revived  by  the  Chinese  in  1832.  Consultations,  ccxlviii. 
pp.  102-3. 
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boat  was  attacked  by  pirates,  who  killed  one  of  the  crew,  took  two 
chests  of  opium,  and  robbed  and  injured  Captain  Lester.  He 
conducted  negotiations  subsequently  directly  with  the  Chinese 
authorities — much  to  the  annoyance  of  the  Company,  in  whose 
service  he  was.  It  is  not  recorded  whether  he  recovered 
compensation.1 

Two  serious  assaults  upon  British  subjects  at  Macao  occurred 
in  1832.  In  the  first  Mr.  Lindsay  and  Mr.  Jackson  were 
murderously  assaulted  by  Chinese,  who  were  promptly  arrested 
by  the  authorities  ;  in  the  second,  Captain  Durant  and  his 
Chinese  comprador  were  injured  by  Chinese  Customs  officials 
because  the  captain  refused  to  pay  twice  the  usual  fee  for  em¬ 
barkation.  The  affair  called  forth  a  stringent  order  from  the 
Viceroy,  on  the  petition  of  the  Company,  to  Customs  officials  to 
refrain  from  extortion.  The  cases  are  noteworthy  since  neither 
side  appealed  to  Portuguese  authorities,  nor  did  the  Portuguese 
themselves  claim  jurisdiction.2 

The  case  of  Mr.  Innes,  which  occurred  in  1833,  is  remarkable 
not  only  for  the  high-handed  conduct  of  the  principal  character,  but 
also  for  the  fact  that  at  one  stage  of  it  he  seems  to  deny  the  juris¬ 
diction  of  the  Company  over  British  merchants  in  China.  Mr. 
Innes,  whilst  in  the  house  of  an  officer  of  the  Chinese  Customs 
on  business,  was  attacked  by  a  coolie,  and  wounded  in  the  arm. 
In  company  with  two  friends,  he  proceeded  to  the  Hong  of  one 
of  the  chief  Chinese  merchants,  and  demanded  the  arrest  and  trial 
of  the  culprit,  threatening  that  unless  the  man  was  arrested 
before  sundown,  he  would  set  fire  to  the  Hoppo’s  house.  The 
man  was  not  arrested,  and  Mr.  Innes  accordingly  carried  out 
his  threat,  whereupon  the  coolie  was  arrested  and  punished,  being 

1  Morse,  pp.  269-270;  Consultations,  ccxlvi.  pp.  109-110. 

2  Morse,  op.  cit.  p.  337. 

An  interesting  indication  of  coming  changes  is  to  be  found  in  a  “  requisition 
for  reforms  "  presented  to  the  Viceroy  by  the  Select  Committee  on  October  28, 
1831.  Article  16  of  this  asks  “  that  in  the  case  of  the  Death  of  a  Chinese 
occurring  by  mere  and  inavoidable  accident,  or  by  the  Hand  of  a  British 
Subject  when  defending  his  person,  or  property  against  unjust  attack,  the 
life  of  a  British  Subject  should  not  in  such  case  be  demanded.  The  President 
and  Select  Committee  pledge  themselves,  that  should  this  point  of  justice  be 
conceded  by  the  Chinese  Government,  to  obtain  from  their  own  Government 
powers  to  try,  convict  and  execute,  any  British  Subject  who  shall  be  found 
guilty  of  the  murder  of  a  Chinese  ”  (Morse,  Chronicles  of  the  East  India  Com¬ 
pany,  iv.  p  323).  The  request  was  not  granted,  but  only  two  years  later,  on 
the  abolition  of  the  Company's  monopoly,  an  Order  in  Council  constituted  a 
British  Court,  with  civil  and  admiralty  jurisdiction,  for  China  under  the 
presidency  of  the  Superintendent  of  T rade. 
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condemned  to  wear  the  cangue,  upon  which  was  written  the 
nature  of  his  offence.  The  committee  asked  for  an  explanation 
of  the  episode.  Mr.  Innes’  reply  was  sarcastic  in  tone.  At  one 
place  he  asks  :  “  Would  it  have  been  just  to  have  asked  you  to 
interfere  when  we  see  by  the  last  published  instructions  from 
Leadenhall  Street  that  your  actions  are  specifically  tied  down  to 
the  purchasing  of  Tea  ?  ”  In  his  reply  the  committee’s  secretary 
observed  :  “I  am  further  directed  to  refer  you  to  the  104  section 
of  C.  155  of  the  53  y.  of  George  3rd  to  place  you  in  possession 
of  the  powers  vested  in  the  Select  Committee  by  the  British 
Legislature  by  whom  their  authority  in  China  is  recognised  and 
confirmed.”  In  his  reply  Mr.  Innes  declared  that  he  had  no 
intention  of  denying  the  Company’s  authority,  but  that  he  did 
deny  their  power  to  compel  redress  from  the  Chinese.  The 
matter  then  dropped.  The  episode  was  merely  one  of  the 
incidents  in  a  prolonged  duel  between  the  free  merchants  and 
the  Company,  whose  monopoly  was  about  to  be  abolished.1 

In  May  1833  several  English  seamen  were  put  ashore  at 
Macao  from  the  Sylph ,  and  two  of  them  were  apprehended  for 
creating  a  disturbance  in  the  city.  It  appeared  that  in  con¬ 
junction  with  several  other  British  and  American  sailors,  who 
were  employed  at  Macao,  they  had  conspired  to  capture  the 
Sylph  and  take  her  to  the  north-east  coast  of  China  for  purposes 
of  piracy.  At  the  order  of  the  Select  Committee  the  men  were 
taken  on  board  the  Sylph ,  and  an  investigation  was  held,  as  a 
result  of  which  the  ringleader,  Henry  Steel,  was  sent  to  Singapore, 
and  thence  to  England.2 

Of  the  next  case  which  occurs  within  this  period  accounts 
survive  both  in  the  records  of  the  Company  and  in  The  Chinese 
Repository.  In  the  course  of  a  quarrel  between  the  crew  of 
one  of  the  opium  ships,  the  Hercules ,  and  the  villagers  at  Kumsing- 
moon  in  September  1833  a  Chinese  was  drowned.  Ten  days 
later  the  local  authorities  requested  the  committee  to  hold  an 
investigation  into  the  affair,  to  discover  the  murderer,  and  to 
deliver  him  up.  The  committee  declined  all  responsibility  for 

1  Morse,  Chronicles  of  the  East  India  Company,  iv.  pp.  353-354  ;  Auber, 
pp.  364-366;  Consultations,  ccl.  pp.  17-21  et  seqq.  For  an  account  of  the 
important  case  of  Mr.  Keating,  who  denied  the  jurisdiction  of  the  Chief 
Superintendent  of  Trade,  appointed  after  the  termination  of  the  Company’s 
monopoly,  in  civil  suits  between  British  subjects,  see  Appendix  VII. 

a  Auber,  pp.  367-369;  Consultations,  ccl.  pp.  65-73. 
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the  affair,  whilst  Captain  Grant  of  the  Hercules ,  after  inquiries, 
pronounced  the  affair  to  be  an  accident.  A  party  of  sailors  of 
various  nationalities  had  gone  ashore,  he  declared,  to  rescue  a 
sailor  who  was  being  detained  by  Chinese  villagers.  They  had 
been  fired  on  and  the  fire  was  returned.  Although  the  com¬ 
mittee  were  disinclined  to  interfere,  they  were  nevertheless  of  the 
opinion  that  Captain  Grant  was  in  the  wrong,  and,  moreover,  that, 
as  the  only  recognised  British  authorities  in  China,  they  could 
not  allow  such  affairs  to  recur  without  seriously  prejudicing  their 
position,  and  tacitly  renouncing  rights  vested  in  them  by  Act  of 
Parliament.  On  November  4  the  committee  received  notice 
that  the  Chinese  wounded  at  Kumsingmoon  had  died.  On  the 
other  hand,  the  seaman  detained  by  the  Chinese  was  declared 
to  have  been  murdered,  and  the  Viceroy  assured  the  committee 
that  the  villagers  responsible  had  been  arrested,  and  were  awaiting 
trial.  The  committee  again  disclaimed  responsibility  for  the 
opium  ships.  On  November  13  the  Viceroy  proposed  that  the 
foreigner  should  be  tried  at  Macao,  according  to  foreign  law, 
and  a  short  time  afterwards  the  committee  were  informed  that 
if  one  man,  “  it  mattered  not  who,”  were  surrendered  the  trial 
would  be  considered  a  matter  of  form,  and  the  affair  would  be 
dropped.  The  committee  declined  this  offer.  The  Viceroy  then 
pointed  out  that  as  one  man  on  each  side  had  lost  his  life,  these 
could  be  set  off  against  each  other,  but  a  trial  was  still  necessary. 
In  January  1834  one  of  the  Hong  merchants  went  to  Macao, 
and  by  the  expenditure  of  a  considerable  sum  of  money,  procured 
a  lascar,  who  agreed  to  take  on  himself  the  responsibility  for 
shooting  the  Chinese.  He  was  to  represent  that  the  lascar  who 
had  been  killed  in  the  same  affray  was  his  brother  and  that  his 
own  action  had  been  in  defence  of  his  brother.  He  was  also  to 
point  out  that  an  aged  mother  was  waiting  for  their  return,  but 
that  his  conscience  would  not  allow  him  to  leave  the  country 
without  acknowledging  his  act.  This  man  was  sent  to  Canton 
for  trial,  with  repeated  assurances  from  the  Chinese  that  no 
evil  consequences  would  follow.  Mr.  J.  F.  Davis  (now  President 
of  the  Select  Committee  and  afterwards  Governor  of  Hong  Kong) 
immediately  demanded  his  release,  a  demand  which  the  Viceroy 
neatly  countered  by  inquiry  how  it  was  the  committee,  who  had 
disclaimed  any  authority  over  the  ships,  should  now  intervene  on 
behalf  of  the  slayer.  To  this  Mr.  Davis  replied  that  he  inter¬ 
vened  because  the  lascar  was  not  connected  with  the  acts  of  the 
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opium-smugglers,  but  had  been  induced  to  take  part  in  what 
was  nothing  more  or  less  than  a  travesty  of  justice.  After  the 
Viceroy  had  repeated  his  former  assurances  to  the  Company, 
however,  the  man  was  released.1 

A  group  of  cases  arose  in  the  following  year.  On  Feb¬ 
ruary  23,  1834,  Mr.  Innes  assaulted  Mr.  Daniell,  of  the 
Company’s  establishment.  The  Company  were  convinced  that 
his  conduct  was  due  to  the  impending  termination  of  the 
Company’s  monopoly,  and  with  it  their  jurisdiction  over  the 
British  merchants.  The  Company  therefore  expressed  the  hope 
that  British  officials  with  adequate  jurisdiction  would  soon  be 
appointed.2  In  the  following  month  a  seacunny  of  the  Austen 
attempted  to  murder  a  seaman.  He  was  sent  to  Singapore  for 
trial.3  Immediately  afterwards,  Mr.  Young,  of  the  Company’s 
factory,  was  attacked  by  a  party  of  Chinese  soldiers,  who  were 
beaten  off  by  Mr.  Young  and  his  friends  with  difficulty.  The 
Chinese  authorities  expressed  regret,  and  agreed  to  punish  the 
offenders.4  In  April  1834  a  number  of  escaped  convicts  from 
New  South  Wales  arrived  in  Macao.  They  were  interrogated, 
and  as  the  Company’s  suspicions  had  increased,  they  asked  the 
Governor  of  Macao  to  take  the  men  into  custody.  This  he 
refused  to  do.  Confirmation  of  the  Company’s  suspicions 
was  subsequently  forthcoming  in  an  extract  from  the  Sydney 
Gazette  ;  but  what  eventually  happened  to  the  convicts  does 
not  appear.5  In  May,  Kingqua,  a  Hong  merchant,  complained 
that  a  Mr.  Ilberry  had  violently  assaulted  his  comprador.  The 
Company  expressed  regret  that  they  had  no  power  to  punish 
him,  but  referred  the  matter  to  the  Superintendent  of  Trade.6 

Summary  of  the  Later  Period 

With  the  exception  of  the  Terranovia  case,  the  episodes  in 
the  period  just  considered  show  all  foreigners  at  Canton  developing 

1  Auber,  pp.  361-368;  Consultations,  cclvii.  pp.  18-25.  The  Chronicles  of 
the  East  India  Company  end  at  this  point.  The  concluding  letters  appear  in 
The  Chinese  Repository,  ii.  513-515.  For  a  case  of  wounding,  committed  by 
two  lascars  in  1837,  see  Appendix  VIII. 

Hunter  records  (in  Bits  of  Old  China)  that  in  1835,  when  the  English 
vessel  Troughton  was  in  distress  near  Hainan,  she  was  plundered  by  local 
fishermen.  On  a  complaint  being  lodged  by  the  Viceroy,  nearly  a  score  of 
fishing  boats  were  seized,  and  eventually  $32,500  were  recovered,  and  within 
five  weeks  forty  or  fifty  of  the  robbers  were  brought  to  Canton  and  executed 
(p.  200). 

2  Consultations,  cclvii.  pp.  25-28. 

4  Ibid.  pp.  30-50.  6  Ibid .  pp.  58-84. 


3  Ibid.  p.  29. 

6  Ibid.  pp.  78-79- 
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and,  wherever  possible,  extending,  the  principles  which  had  been 
gradually  evolved  during  the  earlier  period.  Only  Terranovia  is 
surrendered  to  the  Chinese  for  execution.  In  all  other  cases 
the  Viceroy  is  compelled  to  content  himself  with  assurance  that 
the  offender  will  be  punished  according  to  foreign  law.  More¬ 
over,  the  unsatisfactory  nature  of  the  position  is  frequently 
recognised,  and  often  complained  against.  The  case  of  the  lascar 
in  1833  seems  somewhat  anomalous,  but  when  properly  examined 
it  furnishes  evidence  of  two  other  difficulties  affecting  both  the 
Chinese  and  the  committee.  For  two  centuries  the  Company 
had  exerted  strict  control  over  all  British  subjects  in  China. 
The  end  of  the  Company’s  monopoly  was  now  close  at  hand,  and 
in  anticipation  of  it  a  number  of  “  free  ”  merchants  had  already 
gathered  at  Canton.  Moreover,  there  was  assembled  now  a 
large  fleet  of  opium  ships  annually  at  Lintin.  Both  were  re¬ 
sisting  the  jurisdiction  of  the  Company,  and  as  far  as  the  crews 
of  the  opium  ships,  at  any  rate,  were  concerned  the  committee 
renounced  responsibility.  Again,  the  sailors  of  British  warships 
were  definitely  not  subject  to  the  Company’s  jurisdiction.  The 
Chinese,  however,  could  scarcely  be  expected  to  approve  of  a 
situation  in  which  a  mass  of  foreigners,  British,  American,  and 
European,  refused  to  submit  to  Chinese  jurisdiction  in  homicide 
cases,  and  at  the  same  time  were  not  amenable  to  the  command 
of  the  heads  of  their  respective  companies  or  of  the  appropriate 
consular  officer.  The  nineteenth  century  was  witnessing  the  end 
of  the  old  monopolies,  and  the  growth  of  a  free  trade  to  China. 
Accordingly,  the  old  arrangements  between  the  Companies  and 
the  local  authorities  over  the  jurisdiction  issue  were  becoming 
out  of  date,  and  wider  arrangements,  enforced  by  representatives 
of  a  state  vested  with  full  judicial  powers,  were  becoming  urgently 
necessary.  In  short,  the  period  of  the  treaties  was  approaching. 
But  it  is  a  matter  of  the  first  importance  to  notice  that  the 
treaties  only  carried  existing  arrangements  a  stage  further,  that 
circumstances  unconnected  with  the  relations  existing  between  the 
local  authorities  and  the  heads  of  the  national  companies  ( e.g .  the 
rise  of  the  “  free  traders”)  had  made  them  necessary,  and  that 
they  represent  a  continuation  of,  and  not  a  fundamental  change 
in,  European  policy  towards  China. 
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III.  OFFENCES  COMMITTED  IN  CHINA  TRIED  IN  ENGLISH  COURTS, 

1807  AND  1837 

Offences  committed  by  British  subjects  in  China  before  treaty 
days  were  sometimes  heard  in  English  courts,  after  the  accused 
had  been  sent  home  for  trial.  Two  such  cases  are  preserved  in 
the  reports.  The  first  is  that  of  R.  v.  Depardo  (1807).1  Depardo 
was  tried  at  the  Old  Bailey  sessions  upon  a  special  commission 
in  October  1807,  charged  with  mortally  wounding,  by  stabbing 
with  a  knife,  William  Burne.  Depardo  was  a  Spaniard,  and  had 
been  a  prisoner  of  war  on  board  the  Bleinham.  He  volunteered 
for  service,  however,  on  board  the  Alnwick  Castle ,  and  the 
offence  was  committed  whilst  she  was  lying  near  Canton,  in  the 
river,  about  a  third  of  a  mile  in  width  within  the  tideway,  and 
eighty  miles  from  the  sea.  The  offence  had  taken  place  on  shore, 
whither  the  two  men  had  gone  with  other  members  of  the  crew. 
Burne,  an  Englishman,  was  carried  back  to  the  ship,  where  he 
died  on  the  following  day.2  Two  statutes  were  considered 
as  giving  jurisdiction  to  the  court  in  the  matter.  The  first, 
33  Hen.  VIII,  c.  23,  relates  to  the  trial  of  persons  accused  of 
treason  and  similar  offences  more  efficiently,  no  matter  whether 
they  were  committed  within  or  without  the  King’s  dominions. 

The  second  statute,  43  Geo.  Ill,  c.  112,  declares  that  in 
the  statute  of  Henry  VIII  no  provision  is  made  for  the  trial  of 
accessories  before  the  fact  in  murder,  or  for  the  trial  of  man¬ 
slaughter,  either  upon  indictment  for  that  offence  or  for  the 
crime  of  murder.  As  a  result,  persons  guilty  of  these  offences, 
and  more  especially  when  murders  or  manslaughters  are  com¬ 
mitted  out  of  the  realm,  but  not  on  the  high  seas,  frequently 
escape  punishment.  Section  6  therefore  amends  the  earlier  Act, 
and  provides  for  the  trial  of  persons  accused  of  such  offences. 

Depardo  was  found  guilty,  but  the  court  entertained  doubts 
as  to  whether  the  case  came  within  the  scope  of  the  statutes 
cited.  The  case  was  accordingly  reserved  for  the  opinion  of 
the  judges,  as  a  result  of  which  the  prisoner  was  discharged. 

A  second  trial  is  recorded  for  the  year  1837.  In  R.  v.  Allen  3 
the  prisoner  was  a  sailor  of  the  Aurora ,  and  was  charged 
before  the  Common  Serjeant  at  the  Central  Criminal  Court  in 

1  S.C.I.  Taunt.  26.  2  See  further,  Section  II. 

3  Moody  C.C.  494. 
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November  1836  with  stealing  three  chests  of  tea  from  that  vessel 
whilst  she  was  lying  at  Whampoa.  For  the  defence  it  was  urged 
that  the  offence  was  not  committed  on  the  high  seas,  within  the 
jurisdiction  of  the  Central  Criminal  Court.  The  case  was  con¬ 
sidered  at  a  meeting  of  all  the  judges  in  Hilary  term  1837,  and 
they  were  unanimously  of  the  opinion  that  a  conviction  ought  to 
be  recorded,  the  place  being  one  where  great  ships  go. 

By  4  &  5  Will.  IV,  c.  36,  s.  32,  however,  jurisdiction  was 
given  to  the  Central  Criminal  Court  over  offences  committed  by 
British  subjects  on  the  high  seas,  and  other  places  within  the 
jurisdiction  of  the  Admiralty  ;  but  as  far  as  China,  its  rivers 
and  seas  adjacent  thereto  were  concerned,  the  whole  question 
was  shortly  to  be  regularised  by  treaty-settlements,  and  the 
establishment  of  consular  jurisdiction  over  British  subjects. 

IV.  AN  EXTRATERRITORIALITY  CASE  BETWEEN  BURMA 

AND  CHINA,  1765 

In  its  early  intercourse  with  foreign  nations,  China  does  not 
seem  to  have  regarded  the  right  of  jurisdiction — more  particularly 
of  jurisdiction  over  foreigners  within  Chinese  territory — as  one 
of  the  essential  elements  of  sovereignty.  Thus,  by  the  Treaty  of 
Nerchinsk  in  1689,  concluded  between  Russia  and  China,  it  was 
provided  that  Russian  subjects  committing  offences  in  China 
should  be  surrendered  to  the  Russian  authorities  for  trial,  whilst 
Chinese  subjects  committing  crimes  in  Russian  territory  should 
be  similarly  surrendered  to  the  Chinese.  Later  treaties  between 
the  two  Powers,  concluded  in  1727,  1768,  and  in  1851,  confirmed 
these  arrangements.1  On  the  other  hand,  foreigners  at  Canton 
were  not  conceded  the  right  of  jurisdiction  in  homicide  cases, 
except  after  a  struggle,  although  no  attempt  seems  to  have  been 
made  to  make  foreigners  amenable  to  Chinese  jurisdiction  for 
offences  not  involving  the  loss  of  a  Chinese  subject’s  life.  Under 
these  circumstances  a  case  involving  two  Chinese  subjects  in 
Burma  is  instructive,  as  indicating  the  attitude  of  the  Chinese 
towards  a  people,  whom  they  regarded  as  subject  to  Chinese 
suzerainty,  in  circumstances  such  as  those  which  arose  from  time 
to  time  at  Canton.  The  episode  was  related  by  Colonel  Burney, 
in  the  Journal  of  the  Asiatic  Society  of  Bengal,  No.  26,  for 

1  Unilateral  extraterritoriality  was  secured  by  Russia  in  1858. 
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February  1837.  It  was  reprinted  in  The  Chinese  Repository 
of  August  1840,  being,  apparently,  one  of  the  main  causes  of 
the  war  of  1765-69  between  China  and  Burma. 

A  Chinese  merchant  named  Loli  came  to  the  Burmese  towns 
of  Bamoo  and  Kaungtoun  with  300  or  400  oxen,  carrying  silk 
and  other  merchandise,  and  asked  the  local  authorities  for  per¬ 
mission  to  build  a  bridge,  north  of  the  village  of  Nanba,  in  order 
to  cross  the  Tapeng  river.  The  Bamoo  officers  declared  that 
they  must  submit  the  application  to  the  ministers  at  Ava  ;  where¬ 
upon  Loli,  believing  his  request  to  be  refused,  became  dis¬ 
respectful.  The  Bamoo  officials,  considering  that  Loli  from  his 
manner,  language,  and  conduct,  could  not  be  what  he  seemed, 
but  was  more  probably  an  important  Chinese  officer  (entering 
the  country  for  no  good  purpose),  arrested  him,  and  sent  him 
to  Ava,  with  an  account  of  his  conduct.  After  detention, inquiry, 
and  examination  at  Ava,  nothing  of  political  importance  having 
been  discovered,  Loli  was  released,  and  sent  back  to  Bamoo, 
with  permission  to  trade,  and  to  build  the  bridge  if  he  pleased. 
Returning  to  Bamoo,  however,  Loli  declared  that  some  of  his 
goods  (which  had  remained  there  during  his  absence  at  Ava) 
were  missing  ;  and  he  accordingly  demanded  compensation.  The 
local  officials,  in  reply,  pointed  out  that  as  his  own  men  had 
remained  in  charge  of  the  goods  during  his  absence,  they  should 
be  regarded  as  responsible  for  the  loss.  Compensation  was 
therefore  refused.  Loli  then  left,  and  on  his  return  to  China 
laid  a  complaint  before  the  Governor- General  of  Yunnan,  who 
bade  him  wait  a  little  to  see  whether  any  further  grounds  for 
complaint  on  the  part  of  the  Chinese  arose. 

Shortly  afterwards  some  Burmese  bought  goods  from  a  Chinese 
caravan  in  Burma,  under  the  leadership  of  Lotari,  but  refused 
to  pay  when  requested  to  do  so.  An  affray  occurred,  during 
which  a  Chinese  was  killed.  The  penalty  for  this,  according 
to  Burmese  law,  was  a  fine  of  300  ticals,  to  be  paid  to  the  relatives 
of  the  victim.  This  sum  was  accordingly  tendered  to  Lotari  by 
the  local  authorities,  and  by  him  refused.  At  the  same  time, 
however,  Lotari  demanded  that  the  murderer  should  be  delivered 
up  to  the  Chinese  for  punishment.  The  Burmese  authorities 
refused  this  request,  but,  in  turn,  offered  to  put  the  murderer  to 
death  themselves.  There  was  precedent  for  this.  During  the 
two  previous  years  two  cases  of  accidental  homicide  of  a  Chinese 
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by  a  Burmese  had  occurred  at  Ava,  and  on  each  occasion  the 
Chinese  residents  had  brought  pressure  to  bear  with  the  result 
that  the  culprit  had  been  executed.  Lotari,  however,  rejected 
this  offer,  and  returned  to  Yunnan  with  his  complaint.  The 
result  was  an  invasion  of  Burma,  and  a  war  that  only  terminated 
in  1769.  The  episode  is  interesting,  since  it  illustrates  the  lack 
of  uniformity  in  Chinese  practice  at  this  period.  With  Russia 
bilateral  extraterritoriality  existed.  The  Europeans  at  Canton 
enjoyed  a  limited  unilateral  extraterritoriality,  whilst  from  Burma 
the  Chinese  claimed  either  the  surrender  of  Burmese  for  the 
murder  of  Chinese  subjects  in  Burma,  or,  more  frequently,  the 
application  of  Chinese  law,  by  the  Burmese  courts,  to  such  cases 
— another  form  of  extraterritoriality. 

V.  THE  HONG  DEBTS 

The  question  of  jurisdiction  in  civil  suits  involving  foreigners 
in  China  was  never  formally  raised  before  the  conclusion  of  the 
Treaty  of  Nanking  (1842).  One  reason  for  this  was  to  be  found 
in  the  nature  of  Chinese  law  itself.  While  it  is  not  correct  to  say 
that  Chinese  law  was  entirely  penal  in  form,  that  part  of  it  which 
the  Imperial  officials  administered,  and  which  is  to  be  found  in 
Staunton’s  translation  of  the  “  Ta  T’sing  Lii  Li,”  undoubtedly 
was.  The  object  of  the  administration  of  justice,  according  to 
the  Chinese  view,  was  to  repress  disorder,  and  to  produce  such 
a  standard  of  upright  conduct  that  laws  would  eventually  be 
rendered  unnecessary.  This  idea  is  reflected  in  other  codes, 
based  ultimately  on  the  Chinese,  and  it  is  explicitly  stated  in 
the  code  of  Gia-long,  King  of  Annam,  published  in  1812.  For 
the  rest  family  law  was  administered  by  the  heads  of  families, 
village  customs  by  the  village  elders,  and  commercial  customs  by 
the  merchant-guilds,  the  state  refraining  from  intervention.  At 
Canton  the  position  in  civil  suits  between  foreigners  and  Chinese 
merchants  was  exceedingly  simple.  At  the  beginning  of  the 
period  of  commercial  intercourse  there  was  the  foreign  trading 
company  on  the  one  hand  and  the  Chinese  trading-guild  on  the 
other,  each  responsible  for  the  acts  of  its  members  and  agents. 
Thus,  when  disputes  arose  the  two  organisations  were  opposed 
to  one  another,  and  a  settlement  was  reached  by  negotiation. 
If  no  settlement  could  be  reached,  either  side  could  always  take 
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the  step  of  temporarily  ceasing  to  trade  ;  but  in  practice  these 
disputes  were  quickly  settled,  especially  as  there  could  be  no 
defaulters  on  either  side,  the  Company  or  the  Guild  being 
ultimately  responsible.1  Of  the  system  in  force  at  this  period, 
Dr.  Morse  observes  :  “  They  both  [i.e.  Chinese  and  foreign 

merchants]  had  a  reputation  for  commercial  honour  and  integrity 
such  as  has  not  been  surpassed  in  any  part  of  the  world  or  at 
any  time  in  its  history  ;  trading  operations  were  entirely  on  parole, 
with  never  a  written  contract :  and  there  was  much  help  and 
sympathy  from  one  to  the  other.”  2 

There  was  one  question,  however,  affecting  the  foreign  trade 
to  Canton  which  could  not  be  settled  so  easily  by  arbitration, 
and  which  made  clear  to  the  foreign  merchants  the  drawbacks 
of  a  system  where  a  lawful  claim  could  not  be  prosecuted  in  the 
courts  of  the  state.  This  was  the  question  of  the  Hong  debts 
to  the  foreign  merchants,  and  more  especially  to  British  merchants. 
Technically,  a  Chinese  merchant  was  forbidden  by  the  Hoppo 
to  contract  debts  with  the  foreigners,  and  this  prohibition  was 
periodically  repeated.3  This  rule  was  habitually  ignored,  and 
when  the  Co-hong  of  twelve  (later  thirteen)  merchants  was 
reformed  in  1782,  with  a  monopoly  of  the  foreign  trade,  the 
members  were  allowed  to  levy  a  tax  of  three  per  cent,  on  the 
foreign  trade,  for  the  establishment  of  a  fund  to  meet  any  debts, 
losses  or  fines  ;  but  the  revenues  so  obtained  were  habitually 
diverted  to  meet  the  exactions  of  the  local  officials.4 

In  1774  one  of  the  Hong  merchants,  Sunqua,  was  declared 
to  be  bankrupt,  with  outstanding  liabilities  of  $266,672.  In  1779 
several  other  merchants  were  found  to  be  in  the  same  condition, 
their  combined  liabilities  amounting  to  $4,296,65o.5  This  sum 
was  due  entirely  to  private  traders,  who  were  present  in  Canton 
in  virtue  of  a  licence  from  the  Company,  and  who  were  therefore 
under  the  control  of  the  Company’s  Select  Committee.  Of  the 
total  sum,  only  $1,078,976  was  admitted  to  be  given  in  return 
for  goods,  or  by  way  of  a  loan,  the  remainder  being  accumulated 
interest.6  The  Chinese  took  a  very  serious  view  of  indebtedness, 
and  the  merchants  involved  were  imprisoned,  being  afterwards 

1  In  Morse’s  Chronicles  of  the  East  India  Company  innumerable  examples 
are  given  of  disputes  regarding  the  quality  of  goods  supplied,  etc.,  which  are 
settled  by  negotiation. 

2  International  Relations,  i.  p.  85.  3  Morse,  op.  cit.  i.  p  68. 

4  Ibid.  p.  87.  6  Ibid.  p.  161.  6  Ibid.  p.  161. 
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transported  to  Ili.  The  claims  were  then  referred  to  Peking, 
and  it  was  decided  that  a  distinction  must  be  drawn  between 
loans  (which  were  prohibited  between  foreigners  and  Chinese) 
and  trading  debts.  The  latter  were  admitted,  and  the  joint 
liability  of  the  Co-hong  for  the  debts  of  its  members  clearly 
recognised,  a  special  surtax  on  tea  and  silk  being  levied  by  the 
Chinese  merchants  to  liquidate  the  debts.1  In  1793  another 
Hong  merchant  became  bankrupt,  and  his  debts  were  paid  by 
the  Co-hong,  and  the  same  procedure  was  again  followed  three 
years  later,  when  another  firm  failed,  owing  $1,200,000  trading 
debts  to  the  Company.  In  1810  two  more  firms  became 
indebted  to  the  Company  to  the  extent  of  $1,950,000,  and  this 
amount  was  again  paid  by  the  Co-hong  in  ten  annual  instalments. 
Three  years  later  five  other  merchants  were  found  to  be  owing 
nearly  four  million  dollars.  The  liabilities  of  the  two  chief  debtors 
were  liquidated  in  1823  and  1826,  but  the  remainder  were  unpaid. 
Between  1823  and  1829  five  more  merchants  had  failed,  their 
debts  to  the  foreign  merchants  amounting  to  $2,960,066.  All 
the  outstanding  claims  were  therefore  joined  together  and  re¬ 
payment  by  the  Co-hong  was  completed  in  1834.  In  every  case 
of  bankruptcy  no  interest  was  allowed  from  the  time  when  the 
claims  were  presented. 

The  opening  of  the  British  trade  to  all  comers  in  1833  com" 
plicated  what  was  already  a  difficult  problem.  British  firms 
were  now  free  to  enter  directly  into  commercial  relations  with 
the  Chinese,  and  it  was  therefore  only  to  be  expected  that  claims 
for  debt  would  multiply.  On  the  other  hand,  the  Chinese 
merchants,  as  a  result  of  the  exactions  of  the  local  officials,  were 
perpetually  hovering  on  the  fringe  of  bankruptcy,  whilst  the  lack 
of  a  regular  procedure  against  them  rendered  the  question  liable 
to  assume  an  international  character  at  any  moment.  Even  the 
Company  found  itself  regularly  a  creditor  to  the  extent  of  three 
million  dollars  or  more  at  the  end  of  each  trading  season.2 

In  1829,  as  a  result  of  the  representations  of  the  Company’s 
Select  Committee  at  Canton,  the  Viceroy  appointed  new  Hong 
merchants  to  fill  the  vacant  places,  and  again  forbade  them  to 
become  indebted  to  the  foreigner.  Among  the  merchants  then 
admitted  was  Hingtai.  Seven  years  later  this  merchant  ceased 
trading,  owing  no  less  than  $2,738,768  to  Jardine,  Matheson 
1  Morse,  op.  cit.  p.  162.  2  Ibid.  p.  167. 
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and  Co.  (both  on  their  own  account  and  on  behalf  of  Indian  and 
English  firms),  ten  other  English  firms,  two  Parsee  firms,  two 
American  firms,  and  one  Swiss  firm.  On  this  occasion  a  joint 
committee  of  investigation,  comprising  three  Chinese  and  three 
foreign  merchants,  was  appointed.  Of  the  claims,  $477,329, 
including  accrued  interest  and  rebates  in  defective  goods,  was 
disallowed.  A  report  was  then  presented  to  the  Viceroy,  who 
declared  the  Co-hong  responsible,  observing  at  the  same  time  that 
“  the  property  of  the  foreigners  cannot  be  left  without  an  ultimate 
guarantee  for  its  safety.”  1  Some  delay  occurred  in  effecting  a 
settlement  of  the  claims,  during  which  another  merchant,  Kingqua, 
went  bankrupt,  owing  $1,000,000.  This  amount  was  included 
with  Hingtai’s  debts,  and  eventually  it  was  arranged  that  the 
merchants  should  pay  by  twelve  annual  instalments,  certain 
Government  dues  receiving  priority.  In  March  1838,  however, 
the  foreign  merchants  complained  to  the  Viceroy  that  nothing 
had  been  done  to  effect  a  settlement,  and  they  presented  a 
memorial  on  the  matter  to  Palmerston.  Another  arrangement 
was  then  made,  in  virtue  of  which  Hingtai’s  debts  were  to  be 
paid  in  eight  and  a  half  years,  and  Kingqua’s  in  ten  years,  simple 
interest  of  6  per  cent,  being  allowed.  Two  payments  were  made 
in  respect  of  Hingtai’s  liabilities  on  November  30,  1838,  and 
February  4,  1839,  an<^  one  payment  for  Kingqua  on  January  14, 
1839.  The  matter  was  eventually  settled  by  the  Treaty  of 
Nanking  (1842),  $3,000,000  being  received  and  distributed  among 
the  creditors.  Apparently  two  other  merchants,  Fatqua  and 
Yeetuck,  were  also  insolvent,  and  their  debts  were  included  in 
the  settlement.2 

Commenting  on  the  question,  Dr.  Morse  observes  : 

“  It  is  a  rule  of  international  law  that,  before  the  authorities  of 
either  country  are  called  in,  the  remedies  available  locally  must  be 
exhausted,  except  where  justice  is  wanting,  or  is  denied.  At  Canton 
courts  of  law,  available  for  the  foreigner,  were  wanting,  the  remedy 
arranged  by  arbitration  was  not  carried  out,  and  in  the  end  the  British 
Government  rightly  intervened  on  behalf  of  British  subjects.”  3 

Extraterritorial  rights  in  both  civil  and  criminal  cases  were 
conceded  by  the  Supplementary  Regulations  to  the  Treaty  of 
Nanking,  and  following  this,  to  other  foreigners  ;  but  it  should 


1  Morse,  op.  cit.  p.  163. 


2  Ibid.  p.  165. 


3  Ibid.  p.  166. 
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be  noticed  that  extraterritorial  rights  have  never  extended  to 
cases  where  a  foreigner  sues  a  Chinese,  such  cases  being  tried 
in  Chinese  courts.  The  difficulties  which  arose  regarding  the 
Hong  debts  therefore  remained,  and  had  consequences  throughout 
the  century,  and  it  will  be  noticed  later  that  the  foreign  merchants 
complain  repeatedly  that  redress  for  debt  is  denied  them  in  the 
Chinese  courts,  and  the  lack  of  a  proper  system  of  Chinese 
commercial  law  is  keenly  felt. 


VI.  THE  EAST  INDIA  COMPANY  AND  EXTRATERRITORIALITY 

The  agents  of  the  English  East  India  Company  in  China  resisted 
Chinese  jurisdiction  as  a  matter  of  course,  since  they  had  already 
adopted  a  precisely  similar  policy  in  India  and  Japan,  following 
the  accepted  view  that  a  British  subject  always  remained  under 
British  protection  wherever  he  went  in  the  Far  East.  Thus  in 
a  letter  from  Madras,  of  January  1671,  attributed  to  Sir  Streyn- 
sham  Master,  governor  of  the  factory  there  from  1677  to  1681, 
appear  the  following  observations  : 

“  The  Hon’ble  Company  in  the  year  1668  sent  out  a  Printed  Paper 
of  Rules  and  orders  to  which  they  required  strict  observance  and  due 
compliance,  which  therefore  some  called  the  Company’s  Command¬ 
ments,  because  there  are  just  10  of  them  ;  this  Paper  is  Publikely 
affixed  in  the  house  for  the  information  of  all  Persons,  which  indeed 
are  good  and  Pious  directions,  but  therr  is  noe  Penalty  sett  upon  the 
Breach  of  them  except  in  the  greatest  offences  of  open  Debauchery 
and  Prophanes,  from  which  there  is  no  hope  of  amendment  in  the 
Party  guilty,  and  then  such  are  by  these  orders  required  to  be  sent 
to  England,  as  unworthy  to  reside  in  a  Christian  Plantation  ;  I  say 
these  Rules  and  orders  of  the  Company’s  not  requiring  any  Penalty 
for  the  breach  of  them,  the  President  and  Councill  thought  fitt  to 
continue  their  owne  orders  which  have  been  many  years  in  the 
Factory,  wherein  sever  Penalties  are  required  for  the  omission  of 
Prayer  and  Divine  Service  and  Commission  of  any  Debauchery,  and 
these  orders  are  much  more  suitable  to  the  place  and  customs  of  the 
country  for  the  well  Government  of  our  People  then  the  others  are. 
By  these  he  that  omitts  Prayer  on  a  Weeke  day  pays  2s  :  6d  on  a 
Sunday  5s.  If  any  be  Drunke  or  abuse  the  Natives  they  are  to  be 
sett  at  the  gate  in  Irons  all  the  day  time,  and  all  the  night  be  tyed  to 
a  Post  in  the  house  ;  If  any  lye  out  of  the  House,  without  leave  of  the 
President,  he  pays  40s  :  and  these  Penaltys  are  some  of  them,  allmost 
as  often  inflicted,  as  the  offences  are  committed,  soe  that  by  the  smart 
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thereof  and  the  good  example  of  the  President  and  Councell  here  is 
a  most  excellent  govern’d  Factory.”1 

The  following  remarks  in  a  recent  Indian  judgment  are  worthy 
of  record  as  further  illustrating  the  same  point  : 

“  In  Blackstone’s  Commentaries  and  in  other  books,  there  was 
much  reference  as  to  what  happened  when  Englishmen  went  out  and 
settled  in  an  uninhabited  country  and  as  to  wThat  happened  in  the 
case  of  conquered  or  ceded  territories.  These  cases  were  important 
as  showing  that  the  introduction  of  the  English  law  into  the  factory 
of  Calcutta  and  its  position  after  it  had  ceased  to  be  a  factory  and  the 
English  Crown  had  obtained  the  right  of  sovereignty,  was  not  a  case 
within  any  of  these  principles. 

“  Calcutta  was  not  a  plantation  or  a  settlement  or  an  uninhabited 
country,  nor  was  it  a  conquered  country  or  ceded  by  the  Moham¬ 
medans  to  the  British.  The  position  was  that  there  being  a  factory 
of  Englishmen  in  a  territory  which  had  a  sovereign  of  its  own,  that 
sovereign  permitted  the  introduction  of  the  English  law  within  the 
limits  of  the  factory,  and  that  introduction  in  the  end  applied  not 
merely  to  Europeans  themselves  but  also  to  those  who  associated 
themselves  with  them  and  who  became  a  part  of  the  inhabitants  of 
that  area. 

“  In  his  lordship’s  opinion  if  there  was  any  more  elaborate  way  of 
going  wrong  open  to  this  court  than  another,  it  was  to  argue  from  the 
analogy  of  the  Colonial  Lawrs  Validity  Act  or  from  a  consideration  of 
that  kind.  The  plantations  or  places  in  Australia  might  be  places 
where  from  the  moment  the  Englishmen  settled  they  carried  with  them 
from  the  first  their  own  lawTs,  because  the  sovereignty  of  the  Crown 
of  England  went  with  them.  That  wTas  not  the  case  in  Calcutta. 
English  law  was  not  imported  into  Calcutta  by  virtue  of  any  right  of 
sovereignty  in  the  British  Crown  nor  by  virtue  of  the  fact  that 
Englishmen  carried  with  them  their  own  statutes  but  because  by  the 
sanction  and  permission  of  the  sovereign  of  the  place,  the  community 
was  allowed  to  practise  its  own  laws  and  to  introduce  laws  to  which 
they  had  been  accustomed.”  2 

In  1674  Dr.  Fryer,  who  went  out  to  India  as  a  surgeon  in 
the  Company’s  service,  wrote  : 

“  What  irregularities  are  committed  against  only  the  Presidency 
or  Company,  in  case  of  non-submission,  the  persons  offending  are 

1  J.  N.  Das  Gupta,  India  in  the  Seventeenth  Century  (published  by  the 
University  of  Calcutta,  1916),  pp.  146-147. 

2  Chief  Justice  of  the  High  Court  of  Calcutta,  delivering  judgment  in 
dismissing  the  appeal  of  Girindra  Nath  Banerjee  against  the  order  of  Mr. 
Justice  Buckland,  who  refused  his  application  for  a  writ  of  habeas  corpus. 
Banerjee  was  detained  under  the  Criminal  Law  Amendment  Act,  1925. — The 
Statesman  (Calcutta),  April  7,  1927,  p.  12. 
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to  be  sent  home,  and  dismissed  their  employments  for  refractoriness  ; 
but  if  an  higher  court  lay  hold  of  them  in  case  of  murder  or  any 
capital  crime,  then  they  are  to  be  sent  to  Bombay,  there  to  have  a 
legal  trial,  according  to  the  laws  of  England,  as  the  President  is 
created  Governor  of  His  Majesty’s  Island.”1 

The  extraterritorial  jurisdiction  of  the  Company  of  British 
subjects  in  India  had  been  admitted  in  the  first  express  recog¬ 
nition  of  English  trading  privileges  in  Bengal,  in  a  “  contract  of 
peace  ”  of  September  7,  1624,  concluded  between  Mr.  Rastell, 
representing  the  Company,  and  the  Mogul  Governor  and  local 
dignitaries  of  Surat.  Article  5  of  this  treaty  states  :  “  That  if 
any  other  Christian  shall  offend  any  man  belonging  to  the  Kings 
port  the  English  are  not  to  be  questioned  for  it,  but  if  any  English 
man  doe  commit  any  offence  they  are  answerable  for  it.”  And 
Article  10  defines  the  procedure  in  such  cases  as  follows  :  “In 
case  of  quarrells  between  Englishmen,  the  English  captain  to 
decide  ;  if  between  Englishman  and  Mussulman  the  Captain  and 
the  Governor  together  shall  decide.”  2 

As  far  as  Japan  is  concerned,  in  1610  Captain  Saris,  com¬ 
manding  one  of  the  Company’s  ships,  proceeded  to  Japan, 
delivering  to  the  Emperor  a  letter  and  presents  from  King  James  I. 
He  was  graciously  received,  and  obtained  a  grant  of  privileges  on 
behalf  of  the  Company.  This  contained  the  following  important 
article  : 

IV  “If  any  of  the  English  merchants  or  others  shall  depart  this 
life  within  our  dominions,  the  goods  of  the  deceased  shall  remain  at 
the  disposal  of  the  British  factors.  We  ordain  likewise  that  all 
delinquents  be  punished  by  their  own  magistrates,  and  according  to 
their  own  laws,  without  appeal  to  the  civil  power  of  the  nation,  which 
has  no  power  over  their  persons  or  goods.”3 

In  consequence  of  this  agreement,  a  factory  was  established, 
but  it  was  removed  to  Nagasaki  in  1619,  and  finally  withdrawn 
in  1623.  The  Dutch  in  Japan  submitted  “  in  all  mercantile  and 
civil  concerns,  to  the  laws  and  regulations  of  the  places  where 
they  happen  to  be,  or  where  their  factories  may  be  situated.”  4 

Murdoch  5  gives  the  date  of  the  grant  of  privileges  to  Saris 
as  September  1613  (which  seems  the  correct  date),  and  gives  a 

1  J.  N.  Das  Gupta,  op.  cit.  p.  179.  2  J.  N.  Das  Gupta,  op.  cit.  p.  216. 

3  Milburn,  Oriental  Commerce,  1813,  ii.  p.  552. 

4  Milburn,  op.  cit.  ii.  p.  557. 

5  Murdoch,  History  of  Japan,  vol.  ii.  (1542-1651).  Kobe,  1903- 
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translation  of  the  Japanese  version  of  the  Charter,  Articles  5  and  7 
of  which  correspond  with  Article  IV  of  Milburn’s  version. 

In  pursuance  of  their  general  policy,  the  English  East  India 
Company  made  an  agreement  with  the  Hoppo  at  Canton  in  1715, 
when  they  decided  to  enter  regularly  into  the  China  Trade,  in 
virtue  of  which  jurisdiction  over  the  Company’s  servants  at 
Canton  was  conceded.1  Dr.  Morse  points  out  that  there  is  no 
evidence  that  the  rules  here  agreed  upon  were  ever  carried  out 
Certainly  the  Imperial  officials  never  conceded  that  the  extra¬ 
territoriality  here  granted  extended  to  homicide  cases. 

Nevertheless,  the  Company  adhered  to  its  policy,  for  Article  18 
of  a  proposed  agreement  between  the  Company  and  the  mandarins 
at  Ningpo  in  1736  reads  :  “  That  as  we  represent  the  Hon’ble  East 
India  Company  we  be  treated  with  Respect  by  all  the  Chinese  ;  and 
that  if  any  of  them  abuse  or  injure  an  European,  he  be  suitably 
punished  by  the  Mandarins,  and  if  an  European  injure  or  maltreat 
a  Chinese  we  may  punish  him  ourselves,  by  our  own  laws.”  2 

In  a  convention  with  Tonking,  of  1696,  as  was  indicated 
in  Section  I,  the  Company  obtained  extraterritorial  rights  for 
their  servants  there.  The  factory  was  closed,  however,  in  the 
following  year.  On  June  5,  1602,  Sir  James  Lancaster  visited 
Acheen  in  Sumatra.  He  was  received  with  respect,  and  pre¬ 
sented  to  the  King  a  letter  from  Queen  Elizabeth.  During  his 
stay  a  commercial  treaty  was  concluded,  in  virtue  of  which 
English  traders  were  free  to  make  wills  and  dispose  of  their 
property  in  Acheen  as  they  thought  fit.  They  were  also  given 
full  power  to  try  offences  committed  by  their  subjects,  without 
interference  from  the  local  authorities,  whilst  the  King  of  Acheen 
promised  to  secure  strict  justice  for  all  offences  committed  by 
natives  against  the  English.  There  was  also  to  be  freedom  from 
all  arrests  upon  goods  or  prizes.3  This  treaty  was  confirmed  in 
1615  and  again  in  1695. 4 

In  Siam,  where  the  East  India  Company  began  to  trade  in 
1613,  rights  of  jurisdiction  were  again  reserved  to  the  Company. 
Here,  however,  the  jurisdiction  was  not  contested.  At  the  end 
of  1678  an  Englishman  named  George  Lawrence,  accused  of 
murdering  three  persons,  and  acknowledging  the  murder  of  two, 
broke  prison,  and  succeeded  in  ingratiating  himself  with  the  local 

1  Morse,  International  Relations,  i.  p  64.  2  China  Diary,  xli.  p.  3. 

3  Milburn,  op .  cit.  ii.  p.  326.  4  Ibid.  p.  327. 
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official  in  charge  of  the  trade,  the  Phra-klang.  Notwithstanding 
this,  however,  he  was  surrendered  to  the  Company,  and  sent  to 
Bantam  for  trial  (Bantam  being  then  a  British  possession),  but 
the  prisoner  again  escaped.1  In  the  following  year  the  Company’s 
agent  seized  the  goods  of  Ralph  Lambton  for  unpaid  debts, 
whereupon  Lambton  appealed  both  to  the  Company’s  estab¬ 
lishment  at  Surat,  which  had  authority  over  the  Company’s 
agents  in  Siam,  and  to  the  Phra-klang.  Burneby,  the  Company’s 
agent,  denounced  this  procedure  as  irregular,  declaring  that  in 
consequence  “  the  Hon.  Company’s  authority  had  been  publicly 
contemned  and  slighted,  and  their  esteem  and  credit  amongst 
the  Siamese  been  much  impaired  and  prejudiced.”  2  On  being 
appealed  to,  the  Phra-klang  recommended  the  appointment  of  an 
arbitration  tribunal,  composed  of  representatives  of  the  Dutch, 
Portuguese,  and  Moorish  nations,  but  Burneby  rejected  this  offer, 
and  sent  the  case  to  Surat  for  decision.3 

On  December  6,  1682,  the  Company’s  factory  at  Ayuthia 
(Siam)  was  completely  destroyed  by  fire,  due  probably  to  the 
carelessness  of  Samuel  Potts,  then  in  charge  of  affairs  there. 
Two  factors  were  sent  out  from  England  to  investigate  the  recent 
mismanagement  of  the  Company’s  affairs,  and  when  they  arrived, 
the  new  Phra-klang  informed  them  that  Samuel  Potts  had  in¬ 
fringed  the  laws  of  the  country  and  that  the  government  had 
only  refrained  from  taking  proceedings  against  him  out  of  respect 
for  the  Company.4  Potts  was  suspended  in  consequence  of  his 
connection  with  the  burning  of  the  factory,5  and  later  he  was 
placed  in  the  stocks,  wearing  the  cangue,  at  the  instance  of  a 
Greek  in  the  service  of  the  Siamese 6 ;  this  was  regarded  by 
the  agents  of  the  Company  as  an  infringement  of  their  privileges.7 
At  this  period,  however,  the  Company’s  privileges  seem  to  have 
been  violated  on  more  than  one  occasion,  for  in  1684  two  officers 
of  the  Delight  were  imprisoned  by  the  Siamese  for  refusing  to 
sell  iron  nails  to  the  King’s  factors.  This  was  regarded  as  an 
insult  to  the  English  nation.8  The  prisoners  were  released  when 
the  nails  were  supplied. 


1  Anderson,  English  Intercourse  with  Siam  in  the  Seventeenth  Century 
(Kegan  Paul,  1890),  p.  148. 

2  Ibid.  pp.  1 50-15 1.  3  Ibid.  p.  152.  4  Ibid.  p.  184. 

5  Ibid.  p.  190.  6  Ibid.  p.  198. 

7  See  on  this  point  a  letter  from  Mr.  Strangh  to  the  Greek  (ibid.  p.  207). 

8  Ibid.  p.  213. 


CONFLICTS  OF  JURISDICTION  83 

An  interesting  case  well  illustrating  the  nature  of  the  Com¬ 
pany ’s  jurisdiction  over  British  subjects  in  Asia  occurred  in  1687. 
From  about  1684  onwards  a  number  of  British  subjects  entered 
the  service  of  the  King  of  Siam,  some  of  them  leaving  the  Com¬ 
pany’s  service  for  that  purpose.  In  1685  a  war  broke  out  between 
Siam  and  Golconda,  and  British  subjects  in  the  Siamese  service 
were  active  in  rounding  up  the  commerce  of  the  King  of  Golconda. 
One  of  them,  Samuel  White,  engaged  in  several  trading  expedi¬ 
tions  on  his  own  account  with  neighbouring  states,  and  at  the 
beginning  of  1687  sent  a  ship  to  Mocha,  another  to  Acheen,  and 
a  third  to  Pondicherry.  Whilst  the  vessels  were  there,  however, 
hostilities  broke  out  between  Siam  and  the  Company,  and  the 
three  vessels  were  seized,1  apparently  with  violence,  the  master 
being  mortally  injured,  and  all  three  were  taken  to  Bombay, 
where  a  Court  of  Admiralty  was  held  under  the  Presidency  of 
Sir  John  Weyborn.  The  ships  were  seized  on  two  grounds  : 
(1)  that  the  Company  was  at  war  with  Siam,  and  (2)  that  even  if 
Samuel  White  were  true  owner,  he  had  no  licence  to  trade  from 
the  Company.  The  ships  were  therefore  condemned.2  Subse¬ 
quently  White  laid  a  petition  before  Parliament,  in  wrhich  he 
appealed  against  the  condemnation,  alleging,  inter  alia ,  that 

“  Sir  John  Weyborn,  the  Deputy  Governor  of  the  Island,  did  by  the 
Generals  Commission  sit  in  the  place  of  Judge,  and  had  for  his  Mates 
Patrick  Simpson  the  Minister,  and  Henry  Thrustcross  a  Factor,  which 
I  must  by  the  way  observe,  was  an  open  violation  and  contempt  of 
the  very  Charter,  whereon  they  ground  their  pretended  Authority, 
for  erecting  that  Court  ;  For  the  said  Charter  which  by  their  great 
interest  with  some  of  the  Ministers  of  State,  they  obtained  in  the 
year  83  does  expressly  require  that  it  consists  of  a  Person  learned  in 
the  Civil  Law,  and  two  Merchants,  whereas  Sir  John  Weyborn  was 
bred  a  sailor,  Patrick  Simpson  is  a  Scotch  Parson,  and  Henry 
Thrustcross  a  Native  of  India,  all  of  them  wholly  ignorant  of  the 
Civil  Laws,  but  they  proved  themselves  nevertheless  sufficient  to  serve 
this  turn.”  3 

Notwithstanding  this,  however,  nothing  was  done  to  override 
the  Company’s  judgment.  Discussing  the  question  of  extra¬ 
territoriality  in  Siam,  Mr.  Eldon  R.  James,  Adviser  in  Foreign 
Affairs  to  the  Siamese  Government,  observes  : 

“  There  was  in  existence  in  the  seventeenth  century,  a  system, 
which  undoubtedly  antedated  that  century,  but  whether  founded 

1  Anderson,  op.  cit.  p.  313.  2  Ibid.  p.  437.  3  Ibid.  pp.  435-436. 
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originally  upon  treaty  stipulations  is  now  unknown,  under  which  the 
various  national  groups  were  permitted  to  live  in  ‘  camps,’  over  each 
of  which  was  placed  a  1  captain  ’  chosen  by  his  own  people  with  the 
approval  of  the  king.  This  captain  was  the  judge  in  all  differences 
among  his  nationals  but  was  responsible  for  all  his  actions  to  a  Siamese 
official  designated  for  that  purpose.  The  captain,  or  as  he  was  some¬ 
times  called,  the  ‘  amphur,’  which  is  the  title  of  a  subordinate  Siamese 
administrative  official  at  the  present  time,  seems  to  have  been  subject 
in  all  respects  to  Siamese  jurisdiction,  and  indeed,  although  a 
foreigner,  was  regarded  as  a  Siamese  functionary,  having  no  official 
relation  to  the  government  of  his  own  country.”  1 

Later  the  same  author  observes  :  “  While  the  treaties  of  the 
seventeenth  century  undoubtedly  contained  the  germs  of  an 
extraterritorial  system,  they  had  long  since  become  obsolete  and 
unoperative  and  it  is  not,  therefore,  too  much  to  say  that  in  1855 
extraterritoriality  was  unknown  in  Siam.”  2  Certainly  the  treaties 
of  1826  and  1833  ignored  the  system. 

The  exercise  of  extraterritorial  jurisdiction  by  Europeans  in 
Siam  seems  to  have  been  general  during  the  seventeenth  and 
eighteenth  centuries,  for  a  treaty  concluded  with  the  Dutch  East 
India  Company  in  1664  (August  22)  secures  the  privilege  for 
Dutch  subjects  in  criminal  cases,3  whilst  a  French  treaty  of  1685 
provided  that  a  special  officer  should  be  appointed  to  hear  and 
judge  all  cases  involving  Christian  converts,4  and  another  of  the 
same  year  reserved  to  the  Chief  of  the  French  East  India  Com¬ 
pany  jurisdiction  in  cases  involving  French  subjects  alone,  and 
in  cases  where  French  subjects  were  accused  of  theft  or  some  other 
offence,  but  in  other  cases  civil  or  criminal  between  French 
subjects  and  non-French  merchants,  there  was  to  be  a  joint  trial 
by  the  captain  of  the  French,  and  the  Siamese  judges.5  There 
was  also  another  treaty  of  1687  with  the  French,  providing  that 
the  chief  of  the  French  factory  was  to  have  complete  civil  and 
criminal  jurisdiction  over  all,  irrespective  of  nationality,  employed 
by  the  Company,  if  both  parties  to  the  dispute  were  so  employed. 
In  disputes  between  servants  of  the  Company  and  Siamese,  the 
Siamese  had  jurisdiction,  but  the  chief  of  the  Company  could  be 
present  in  court,  and  apparently  had  a  voice  in  the  judgment.6 

1  "  Jurisdiction  over  Foreigners  in  Siam,”  American  Journal  of  Inter¬ 
national  Law,  xvi.  587.  It  must  be  noted  that  the  usage  here  referred  to 
was  that  existing  before  the  seventeenth-century  treaties. 

2  Ibid.  p.  589.  3  Ibid.  p.  587.  4  Ibid.  p.  587. 

5  Ibid.  p.  588.  This  treaty  is  apparently  not  yet  published. 

6  Journal  of  the  Siam  Society,  vol.  xiv.  pt.  ii.  p.  32. 
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A  treaty  concluded  between  the  Company  and  Siam  on 
June  20,  1826,  states  : 

Article  2.  “  Should  any  place  or  country,  subject  to  the  English,  do 
anything  that  may  offend  the  Siamese,  the  Siamese  shall  not  go  and 
injure  such  place  or  country,  but  first  report  the  matter  to  the  English, 
who  will  examine  into  it  with  truth  and  sincerity,  and  if  the  fault  lie 
writh  the  English,  the  English  shall  punish  according  to  the  fault. 
Should  any  place  or  country,  subject  to  the  Siamese,  do  anything 
that  may  offend  the  English,  the  English  shall  not  go  and  injure  such 
place  or  country,  but  first  report  the  matter  to  the  Siamese,  who  will 
examine  into  it  with  truth  and  sincerity,  and  if  the  fault  lie  with  the 
Siamese,  the  Siamese  shall  punish  according  to  the  fault.  Should 
any  Siamese  place  or  country,  that  is  near  an  English  country,  collect 
at  any  time  an  army,  or  a  fleet  of  boats,  if  the  Chief  of  the  English 
country  enquire  the  object  of  such  force,  the  Chief  of  the  Siamese 
country  must  declare  it.  Should  any  English  place  or  country,  that 
is  near  a  Siamese  country,  collect  at  any  time  an  army,  or  a  fleet  of 
boats,  if  the  Chief  of  the  Siamese  country  enquire  the  object  of  such 
force,  the  Chief  of  the  English  country  must  declare  it.” 

Article  4  provides  that  English  authorities  may  not  intrude, 
enter,  seize  or  take  a  person  within  Siamese  boundaries,  nor  may 
Siamese  authorities  intrude  within  English  boundaries.  Each 
must  make  a  request  for  the  surrender  of  the  person  to  the 
appropriate  territorial  sovereign.  Article  5  declares  : 

“  The  Siamese  desiring  to  go  to  an  English  country,  or  the 
English  desiring  to  go  to  a  Siamese  country,  must  conform  to 
the  customs  of  the  place  or  country  on  either  side  :  should  they 
be  ignorant  of  the  customs,  the  Siamese  or  English  officers  must 
explain  them.  Siamese  subjects  wrho  visit  an  English  country  must 
conduct  themselves  according  to  the  established  law's  of  the  English 
country  in  every  particular  ;  English  subjects  wrho  visit  a  Siamese 
country  must  conduct  themselves  according  to  the  established  laws 
of  the  Siamese  country  in  every  particular.” 

This  treaty  seems  anomalous,  since  it  does  not  coincide 
with  earlier  practice,  and  unilateral  extraterritoriality  for  British 
subjects  in  Siam  was  reimposed  by  the  treaty  of  1855,  writh  the 
supplementary  commercial  agreement  of  May  13,  1856.  It 
should  be  noticed,  however,  that  the  American  treaty  of  1833 
with  Siam  followed  the  British  treaty  of  1826  by  subjecting 
American  subjects  to  Siamese  jurisdiction.  This  procedure, 
however,  was  ended  by  the  treaty  of  1856,  which  established 
extraterritorial  rights  for  American  subjects  in  Siam. 
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A  series  of  treaties  concluded  between  the  East  India  Com¬ 
pany  and  a  number  of  small  Eastern  states  between  1800  and 
1840  are  worthy  of  notice  as  a  sidelight  on  the  policy  of  the 
Company  with  regard  to  extraterritorial  rights  at  that  period. 
In  a  treaty  concluded  with  the  King  of  Quedah  in  1800,  the 
Company  agrees  to  surrender  slaves,1  debtors,2  rebels,3  mur¬ 
derers,4  and  forgers,5  being  subjects  of  the  King  of  Quedah,  and 
taking  refuge  in  the  Company’s  factory.  There  is  no  mention 
of  extraterritorial  rights,  but  the  Company  obtains  a  small  strip 
of  the  coast,  in  full  sovereignty.6  In  a  treaty  between  the 
Company  and  the  Rajah  of  Perak  in  1818  there  is  no  grant  of 
extraterritorial  rights,  but  the  “  most  favoured  nation  ”  clause 
appears.7  Two  treaties  of  the  same  year  with  the  Rajah  of 
Johore  and  the  Chief  of  Salangore  contain  almost  identical  terms.8 
A  treaty  concluded  between  the  Supreme  Government  of  British 
India  and  the  rulers  of  the  country  of  Rumbowe,  of  November  30, 
1831,  contained  provisions  identical  with  those  of  the  British 
treaty  with  Siam  of  1826  and  subjecting  British  subjects  to  the 
local  jurisdiction.9 

The  arrangements  made  in  these  treaties  clearly  imply  that 
British  merchants  shall  remain  in  those  areas  set  aside  for  their 
use  as  trading  centres.  These  areas  were  held  in  full  sovereignty 
by  the  Company.  Accordingly,  there  was  no  need  to  make  any 
provision  for  extraterritorial  jurisdiction,  more  especially  as  the 
Company  at  this  date  was  rapidly  becoming  the  undisputed 
dominating  authority  in  the  Malay  Peninsula,  the  Dutch  having 
withdrawn  in  virtue  of  a  treaty  with  Great  Britain  of  1824.  It 1S 
also  not  altogether  irrelevant  to  notice  that  after  1807  a  British 
Supreme  Court  existed  at  Penang  for  the  British  Settlements  in 
the  Straits,10  with  subordinate  courts  for  less  serious  offences  in 
the  separate  settlements.11 

1  Article  4.  2  Article  5.  3  Article  7. 

4  Article  8.  5  Article  9. 

6  T.  J.  Newbold,  British  Settlements  in  the  Straits  of  Malacca  (John  Murray, 
1839),  i.  p.  456. 

7  Ibid,  p  474. 

8  Ibid.  pp.  476,  487.  A  treaty  between  the  Dutch  and  the  Rajah  of 
Johore  in  1641  subjected  Dutch  subjects  to  the  local  jurisdiction  (Newbold, 
op.  cit.  ii.  p.  452).  Before  1807,  Newbold  declares,  judicial  powers  in  the  various 
states  in  the  Straits  of  Malacca  “  were  vested  solely  in  the  local  government, 
and  were  exercised  by  it  with  much  satisfaction  both  to  the  European  and 
Native  population  ”  {op.  cit.  i.  p.  27). 

8  Ibid.  ii.  p.  445.  10  Newbold,  op.  cit.  i.  pp.  27-28. 

11  Ibid.  pp.  31-32. 
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Summary  of  the  Period 

From  these  treaties  and  agreements,  extending  over  a  period 
of  over  two  hundred  years,  the  general  principle  emerges  that 
the  English  East  India  Company,  wherever  this  was  possible, 
secured  a  grant  of  extraterritorial  rights  for  its  servants  abroad, 
in  accordance  with  the  generally  accepted  principle  that  wherever 
a  British  subject  travelled  in  the  East  he  did  not  forfeit  his  right 
to  British  protection.  When  the  British  Government  itself 
entered  into  direct  relations  with  Oriental  states  in  the  nineteenth 
century  it  also  consistently  maintained  the  same  attitude.  Thus, 
the  question  of  extraterritoriality  in  China  is  only  one  phase  of 
the  wider  problem  of  extraterritoriality  generally — now  satis¬ 
factorily  solved  in  every  Eastern  state  except  China. 

The  factory  system,  under  which  the  East  India  Company 
gained  immunity  from  local  jurisdiction,  was,  in  some  respects, 
different  from  the  later  system  of  extraterritoriality  which  sup¬ 
planted  it.  In  the  Indian  Chief ,  the  nature  of  British  factories 
in  India  received  detailed  consideration  from  Lord  Stowell. 
Mr.  Miller  was  an  American  consul,  resident  at  Calcutta.  He 
owned  cargo  on  a  ship,  owned  by  an  American  subject,  with  an 
enemy  domicil,  trading  with  the  enemy.  The  cargo  was  con¬ 
demned  as  that  of  a  British  subject  trading  with  the  enemy, 
Mr.  Miller  being  deemed  for  this  purpose  to  acquire  the  character 
of  a  British  subject,  from  the  fact  of  his  residence  in  the  British 
factory  at  Calcutta.  In  the  course  of  his  judgment,  Lord  Stowell 
observed  : 

“  It  is  to  be  remembered,  that  wherever  a  mere  factory  is  founded 
in  the  eastern  parts  of  the  world,  European  persons  trading  under  the 
shelter  and  protection  of  those  establishments,  are  conceived  to  take 
their  national  character  from  the  association  under  which  they  live 
and  carry  on  their  commerce.  It  is  a  rule  of  the  law  of  nations 
applying  peculiarly  to  those  countries,  and  is  different  from  what 
prevails  ordinarily  in  Europe,  and  the  western  parts  of  the  world,  in 
which  men  take  their  present  national  character  from  the  general 
character  of  the  country  in  which  they  are  resident ;  and  this  dis¬ 
tinction  arises  from  the  nature  and  habit  of  the  countries  :  In  the 
western  parts  of  the  world  alien  merchants  mix  in  the  society  of  the 
natives  ;  access  and  intermixture  are  permitted  ;  and  they  become 
incorporated  to  almost  the  full  extent.  But  in  the  East,  from  the 
oldest  times,  an  immiscible  character  has  been  kept  up  ;  foreigners 
are  not  admitted  into  the  general  body  and  mass  of  the  society  of  the 
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nation  ;  they  continue  strangers  and  sojourners  as  all  their  fathers 
were — Doris  amara  suam  non  intermiscuit  undam ,  not  acquiring  any 
national  character  under  the  general  sovereignty  of  the  country,  and 
not  trading  under  any  recognised  authority  of  their  own  original 
country,  they  have  been  held  to  derive  their  present  character  from 
that  of  the  association  or  factory,  under  whose  protection  they  live 
and  carry  on  their  trade. 

“  With  respect  to  establishments  in  Turkey,  it  was  declared  in  the 
case  of  Mr.  Fremeaux1  in  the  last  war,  that  a  merchant  carrying  on 
trade  at  Smyrna,  under  the  protection  of  the  Dutch  Consul  at  Smyrna, 
was  to  be  considered  as  a  Dutchman,  and  in  that  case,  the  ship  and 
goods  belonging  to  Mr.  Fremeaux,  being  taken  after  the  order  of 
reprisals  against  Holland,  were  condemned  as  Dutch  property.  The 
same  in  China,  and  I  may  say  generally  throughout  the  East,  persons 
admitted  into  a  factory  are  not  known  in  their  own  peculiar  national 
character  ;  and  being  not  admitted  to  assume  the  character  of  the 
country,  they  are  considered  only  in  the  character  of  that  association 
or  factory.  The  case  alluded  to,  in  which  Lord  William  Murray  was 
concerned  as  agent  claiming  for  Mr.  Cohen,  was  this  :  a  Jew  living 
in  a  Dutch  establishment  under  the  sovereignty  of  the  rajah  of  Cochin, 
on  the  coast  of  Malabar,  claimed  under  the  character  of  a  subject  of 
the  rajah  of  Old  Cochin,  but  he  was  held  by  the  Lords  of  Appeal  to 
be  a  Dutchman  ;  and  I  remember  perfectly  well  in  the  later  case  of 
Mr.  Constant  de  Rubecque  it  was  the  opinion  of  the  Lords,  that 
although  he  was  a  Swiss  by  birth,  and  no  Frenchman,  yet  if  he 
continued  to  trade  in  the  French  factory  in  China,  which  he  had 
fortunately  quitted  at  the  time  of  capture,  he  would  have  been  liable 
to  be  considered  as  a  Frenchman  (“  Etrusco”  Lords,  Dec.  8,  1798) 
.  .  .  From  attention  to  the  argument  of  a  gentleman  whose  re¬ 
searches  have  been  particularly  turned  to  subjects  connected  with 
the  East,  I  have  made  enquiry  of  a  person  of  the  greatest  authority 
on  such  a  subject  who  is  just  returned  from  the  highest  judicial 
situation  in  that  country;2  and  the  result  is  (as  on  general  principles 
I  should  certainiy  have  expected,)  that  a  foreign  merchant  resident 
there  is  just  in  the  same  situation  with  a  British  merchant,  subject 
to  the  same  obligations,  bound  by  the  same  duties,  and  amenable  to 
the  same  common  authority  of  British  tribunals.”  3 


VII.  THE  RUSSIAN  TREATIES,  1689-1851 

The  treaty-sanction  of  the  extraterritorial  rights  of  foreigners 
in  China  is  usually  considered  to  have  begun  with  the  General 
Regulations  of  Trade  attached  to  the  Treaty  of  Nanking  in  1843. 

1  Twee  Frienden,  Angel,  Lords,  July  12,  1784. 

2  Sir  Robert  Chambers,  late  Chief  Justice  of  Bengal. 

3  3  C.  Rob.  Adm.  at  p.  28  ;  165  Eng.  Rep.  p.  371. 
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There  exists,  however,  a  curious  chapter  in  the  history  of  European 
relations  with  China,  in  which,  at  the  very  time  that  Chinese 
officials  were  resisting  the  extraterritorial  jurisdiction  claimed  by 
the  foreign  merchants  at  Canton,  and  were,  on  the  other  hand, 
claiming  extraterritorial  rights  for  Chinese  subjects  in  Burma, 
treaties  guaranteeing  bilateral  extraterritoriality  were  being  con¬ 
cluded  between  China  and  Russia.1 2 

The  position  of  Russia  in  the  Chinese  view  of  world  politics 
was  peculiar.  The  foreigners  at  Canton  were  definitely  “  outer 
barbarians,”  and  subject  to  China.  Russia,  however,  was  a  land 
empire,  with  a  frontier  which  was  steadily  reaching  out  towards 
China,  and  whose  power  could  not  be  denied.  Nevertheless, 
when  Russian  embassies  arrived  in  China  in  1567  and  1619,  they 
were  required  to  perform  the  usual  prostrations,  indicative  of 
China’s  supremacy,  and  when  they  refused  they  were  sent  away 
without  obtaining  an  audience.  A  third  embassy,  that  of  Baikoff, 
on  its  arrival  at  Peking  in  1653,  refused  to  perform  any  ceremony 
derogatory  to  the  Tsar’s  dignity,  or  acknowledging  Chinese 
superiority,  and  was  also  refused  audience.  Following  this 
embassy  trading  caravans  reached  Peking  in  1658,  1672,  and  1 677.2 

Meanwhile,  Russia  had  been  pushing  forward  her  Asiatic 
frontier,  and  in  1680  a  frontier  war  began  along  the  Amur. 
It  continued,  without  reaching  any  definite  conclusion,  until 
1689,  when  a  treaty  was  signed  at  Nerchinsk  on  August  27,  1689 
— the  first  treaty  entered  into  by  China,  and  therefore  the  first 
recognition  of  the  independent  existence  of  any  other  Power. 
This  treaty  was  drawn  up  in  Russian,  Latin,  Chinese,  and  Man¬ 
churian.  After  delimiting  the  frontier,  it  provides  for  freedom 
of  trade  across  the  frontier,  and  then  makes  the  following 
arrangements  : 

Article  IV.  “  Fugitives  from  either  side  who  may  have  settled  in 
the  other’s  country  previous  to  the  date  of  the  treaty  may  remain. 

1  On  the  subject  of  the  concession  of  extraterritorial  rights  to  foreigners, 
Sir  George  Staunton,  in  his  Miscellaneous  Notices  respecting  China  (John 
Murray,  2nd  ed.  1822,  revised  1850),  observes:  “The  Tang-leu,  or  Laws  of 
the  Dynasty  of  Tang,  edited  in  a.d.  654,  direct,  that  foreigners,  in  respect 
to  disputes  among  themselves,  should  be  governed  by  their  own  laws — 
but  in  respect  to  disputes  with  natives,  or  with  other  foreigners  of  a  different 
nation,  by  those  of  China.  The  T a-ming-chee-shoo ,  or  Laws  of  the  Ming 
Dynasty,  direct,  that  foreign  kings  should  receive  the  emperor’s  letters 
kneeling  ”  (p.  109). 

2  Morse,  International  Relations,  p.  59. 
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No  claims  for  their  rendition  will  be  made  on  either  side.  But  those 
who  may  take  refuge  in  either  country  after  the  date  of  this  Treaty  of 
Amity  are  to  be  sent  without  delay  to  the  frontier  and  at  once  handed 
over  to  the  chief  local  officials.’ 5 

Article  VI.  “  All  the  differences  (lit.  quarrels)  which  may  have 
occurred  between  the  subjects  (of  each  nation)  on  the  frontier  up  to 
the  date  of  this  Treaty  will  be  forgotten  and  (claims  arising  out  of  them 
will)  not  be  entertained.  But  if  hereafter  any  of  the  subjects  (lit. 
traders  or  craftsmen)  of  either  nationality  pass  the  frontier  (as  if)  for 
private  (and  legitimate)  business,  and  (while  in  the  foreign  territory) 
commit  crimes  of  violence  to  property  and  life,  they  are  at  once  to  be 
arrested  and  sent  to  the  frontier  of  their  own  country  and  handed 
over  to  the  chief  local  authority  (military),  who  will  inflict  on  them 
the  death  penalty  as  a  punishment  of  their  crimes.  Crimes  and 
excesses  committed  by  private  people  on  the  frontier  must  not  be 
made  the  cause  of  war  and  bloodshed  by  either  side.  When  cases 
of  this  kind  arise,  they  are  to  be  reported  by  (the  officers  of)  the  side 
on  which  they  occur  to  the  Sovereigns  of  both  Powers,  for  settlement 
by  diplomatic  negotiation  in  an  amicable  manner.”1 

This  was  the  first  of  the  extraterritoriality  treaties.  From 
the  European  standpoint  it  was  in  no  way  remarkable,  for 
numerous  treaties  providing  for  a  similar  procedure  had  been 
concluded  by  European  states  with  Turkey  and  other  nations 
where  the  standards  of  civilisation  differed  materially.  From  the 
Chinese  point  of  view  it  was  negotiated  on  a  basis  of  reciprocity, 
criminals  on  each  side  being  surrendered.  The  attitude  of  the 
contracting  Powers  seems  to  have  been  that  mutual  surrender 
would  avert  disputes,  and  there  was  no  objection  on  the  Chinese 
side,  since  when  the  Arabs  had  traded  at  Canton,  Amoy,  Foochow, 
and  Ningpo  in  the  eighth  and  ninth  centuries  they  had  been 
permitted  to  retain  their  own  laws.  In  the  Russian  attitude 
there  is  no  hint  that  Chinese  jurisdiction  is  unsuitable  or  bar¬ 
barous.  The  arrangement  is  merely  one  of  convenience. 
Article  IV  provides  for  the  extradition  of  criminals  fleeing  from 
their  countries,  and  Article  VI  guarantees  extraterritorial  rights 
on  both  sides  in  criminal  cases  only  ;  but  there  are  to  be  no 
consular  courts.  Persons  committing  crimes  of  violence  are  to 
be  handed  over  to  the  local  officials  for  execution,  whilst  in  the 
case  of  persons  committing  acts  likely  to  impair  the  friendly 
relations  existing  between  the  two  Powers,  amicable  settlements 

1  Treaties,  Conventions,  etc.,  between  China  and  Foreign  States  (Chinese 
Maritime  Customs),  i.  pp.  6,  7. 
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by  diplomatic  negotiation  are  to  be  effected.  It  is  to  be  noticed 
that  from  the  Chinese  point  of  view  this  arrangement  constitutes 
an  exception  to  the  general  doctrine  of  official  responsibility  for 
all  acts  done  within  an  official’s  jurisdiction. 

At  Canton  it  was  quite  impossible  to  make  an  arrangement 
similar  to  that  which  existed  on  the  Russian  frontier.  There 
the  Chinese  Government  was  compelled  to  admit  the  necessity 
of  some  fluctuation  in  population  over  the  frontier,  on  account 
of  trade.  Elsewhere,  however,  subjects  of  the  Chinese  Empire 
were  strictly  forbidden  to  leave  their  country,  and  were  punished 
on  their  return,  if  discovered.  It  was  thus  theoretically  impossible 
to  make  an  arrangement  for  the  exchange  of  criminals.  More¬ 
over,  it  would  have  involved  further  exceptions  to  the  doctrine 
of  responsibility  ;  and  lastly,  the  Chinese,  while  considering 
Russia  an  anomaly  in  their  scheme  of  the  universe,  were  not 
prepared  to  concede  that  the  maritime  Powers  were  independent 
of  the  Chinese  Empire.  On  the  contrary,  Great  Britain,  Holland, 
and  Portugal  were  regularly  enrolled  among  those  states  which 
were  tributary  to  China.1 

Following  the  conclusion  of  this  treaty,  embassies  were  sent 
from  Russia  in  1693,  1720,  and  1727.  These  three  embassies 
seem  to  have  conformed  to  Chinese  ceremonial,  although  Ismay- 
loff,  the  ambassador  in  1720,  reached  an  arrangement  that  when 
the  Chinese  sent  an  ambassador  to  Russia,  he  should  be  com¬ 
pelled  to  conform  to  all  the  requirements  of  Russian  ceremonial. 
Presumably  this  condition  was  fulfilled  when  the  only  Chinese 
embassy  to  foreign  courts  before  the  second  half  of  the  nineteenth 
century  reached  St.  Petersburg  in  173 3. 2 

Count  Sava  Vladislavich,  the  Russian  ambassador  in  1727, 
signed  a  boundary  treaty  near  Kiakhta,  on  the  River  Bur,  on 
August  20  and  two  protocols  for  the  same  purpose  on  October  12 
and  27.  There  was  also  signed,  about  the  same  date,3  a  treaty 

1  Morse,  International  Relations,  i.  p.  50. 

2  See  further,  Morse,  op.  cit.  pp.  60-62. 

3  There  is  a  good  deal  of  uncertainty  about  this  treaty.  Mayers,  on  the 
authority  of  Klaproth  ( Chrestomathie  manchoue,  Paris,  1828),  gives  the  date 
as  October  24,  1727,  ratifications  being  given  on  June  14,  1728.  Dr.  Wells 
Williams  ( The  Middle  Kingdom,  ii.  p.  443)  assigned  it  to  August  27,  1727. 
Martens  ( Recueil  des  Traites)  put  it  at  October  21.  It  is  known  variously 
as  the  Treaty  of  Nerchinsk  and  the  Treaty  of  Kiakhta  (as  in  the  Russian 
treaty  of  i860).  It  is  known  by  the  Chinese  as  the  “  Kiakhta  Boundary 
Treaty."  There  are  several  versions  of  it,  not  identical.  (See  further. 
Treaties,  etc.,  i.  p.  28.) 
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of  the  frontier,  regulating  Russian  trading  expeditions  to  Peking, 
and  providing  that  if  one  of  the  merchants  dies  in  China,  his 
goods  will  be  given  up  to  the  chief  merchant  for  distribution 
(Article  IV).  The  tenth  article  declares  that  subjects  of  both 
countries  fleeing  from  justice  for  crimes  committed  shall  be 
punished  with  death  at  the  place  where  they  are  apprehended. 
If  armed  robbers  cross  the  frontier  without  passports,  they  must 
be  punished  in  proportion  to  the  crimes  they  have  committed. 
Soldiers  who  desert  and  rob  their  masters  (presumably  in  the 
territory  of  the  other  state)  are  to  be  decapitated  if  they  are 
Chinese,  strangled  if  they  are  Russian  subjects.  There  is  an 
interesting  development  of  the  principle  of  extraterritoriality  in 
the  latter  part  of  the  article.  Thieves  of  camels  or  other  animals 
are  to  be  surrendered  to  their  own  tribunals,  who  will  condemn 
them  to  pay  ten  times  the  value  of  the  animals  stolen  by  way  of 
compensation.  If  they  have  previously  been  condemned,  they 
must  pay  twenty  times  the  amount.  For  a  third  offence,  they 
are  to  be  executed.  Those  who  cross  the  frontier  to  hunt 
without  permission  are  to  be  punished  according  to  the  crime  they 
have  committed  ( i.e .  the  damage  they  have  done),  and  their  cap¬ 
tures  must  be  surrendered  to  the  Government  which  apprehends 
them.  Persons  crossing  the  frontier  without  passports  (even  if 
not  committing  offences — the  presumption  being  that  this  is 
contemplated)  are  punished  according  to  an  agreement  reached 
by  the  plenipotentiaries.1  Article  VIII  of  the  Treaty,  apparently 
contemplating  complaints  by  subjects  of  one  nation  in  the  courts 
of  the  other,  commands  frontier  officers  to  administer  justice 
promptly  and  impartially  ;  if  they  delay  with  some  dishonest 
motive,  they  are  to  be  punished.2 

The  arrangements  agreed  upon  in  this  treaty  did  not  remove 
all  grounds  for  disagreement  between  the  two  Powers,  subjects 
of  both  Powers  crossing  the  frontier  without  punishment ;  and 
the  Russian  ambassador  Kropotoff  negotiated  another  convention 
on  October  1 8,  1768,  at  Kiakhta,  establishing  a  more  detailed 
procedure  in  extraterritorial  cases,  substituting  it  for  Article  10 
of  the  Treaty  of  1727,  which,  according  to  the  preamble  of  the 
convention,  was  too  vaguely  worded,  and  had  been  generally 
ignored. 

The  new  regulations  provide  that  armed  persons  crossing 

1  Treaties,  p.  36.  2  Ibid.  p.  35. 
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the  frontier,  with  the  object  of  brigandage,  whether  they  have 
actually  committed  homicide  or  not,  must  be  seized  and  closely 
confined  until  they  confess  from  what  guard-house  they  come, 
and  whether  they  had  other  companions  or  not.  After  they  have 
undergone  a  rigorous  examination  at  the  appropriate  guard¬ 
house,  the  names  of  all  the  brigands  who  have  been  captured 
must  be  sent  to  all  the  guard-houses,  and  especially  to  the  chief 
taidzi  of  the  Dchasak,  and  to  the  Russian  officials.  The  chiefs 
of  the  Dchasak  must  go  immediately  to  the  place  and  inquire 
carefully  into  the  matter  in  association  with  the  Russian  officials, 
and  make  a  report,  which  should  be  sent  to  the  place  where 
frontier  matters  are  settled.  Then  they  (i.e.  the  Russians  are 
apparently  indicated  1)  must  appoint  some  upright  man  of  standing 
who  will  proceed  to  the  guard-house  in  question  and  hold  a 
second  inquiry  in  conjunction  with  the  chief  of  the  Dchasak, 
after  which  a  report  must  again  be  sent  to  the  place  where 
frontier  matters  are  settled.  Chinese  subjects  who  commit 
brigandage  must  be  given  up,  no  matter  what  their  rank,  to  the 
tribunal  with  jurisdiction  over  the  frontier  provinces,  and  punished 
with  death.  Russian  subjects  are  surrendered  to  their  governing 
body,  and  similarly  punished.  Murderers  are  to  be  executed 
publicly  on  the  frontier.  The  horse,  saddle,  arms,  and  other 
property  of  a  brigand  are  given  as  a  reward  to  the  person  who  has 
captured  him.  Stealers  of  horses  and  other  animals  shall  be 
condemned,  for  a  first  offence,  to  pay  a  ten-fold  fine.  If  the 
thief  is  not  caught,  the  officer  in  charge  of  the  guard-house  con¬ 
cerned  (i.e.  in  the  district  where  the  robbery  was  committed) 
must  hold  an  inquiry,  inspect  the  wounds  and  the  bodies  of  any 
who  have  been  killed,  and  make  a  report.  Following  this,  he 
must  arrest  the  criminal  within  a  month.  If  he  fails  to  do  so, 
a  report  must  be  sent  to  the  place  where  frontier  matters  are 
decided,  and  the  officer  and  soldiers,  not  having  done  their  duty 
and  recovered  the  property,  must  themselves  pay  the  ten-fold 
fine.  If  an  unarmed  person,  who  had  crossed  the  frontier  to 
commit  clandestine  theft,  is  arrested,  he  must  be  punished, 
according  to  law,  with  corporal  punishment,  to  the  extent  of  one 
hundred  blows,  his  horse  and  saddle  being  given  to  the  person 
capturing  him,  and  any  stolen  property  being  restored  to  the 
true  owner.  The  thief  must  also  pay  five  times  the  value  of  the 

1  The  present  version  of  the  treaty  is  in  French,  translated  from  Manchu. 
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objects  stolen  as  fine  for  a  first  offence,  and  a  ten-fold  fine  for 
a  second.  For  a  third  offence,  he  is  treated  as  a  brigand.  If 
such  thieves  are  not  arrested,  a  report  must  be  sent  to  the  nearest 
guard-house  to  the  scene  of  the  crime,  and  the  officer  and  soldiers 
there  will  receive  an  order  to  seize  the  criminal  within  a  month. 
When  he  had  been  apprehended  he  must  be  beaten  publicly, 
and  the  property  restored  to  the  owners.  If  the  officer  and 
soldiers  fail  to  arrest  the  thief  within  the  month,  they  must 
again  pay  his  fine. 

Armed  men  crossing  the  frontier  without  passports,  but 
committing  no  crime,  must  also  be  arrested,  their  property 
being  given  as  a  reward  to  those  capturing  them.  If  they  have 
crossed  the  frontier  with  the  object  of  hunting,  they  must  receive 
a  hundred  blows  in  addition,  and  all  their  accoutrements  and 
property  are  given  to  the  captors.  Corporal  punishment  takes 
place  in  accordance  with  the  requirements  of  the  laws  of  the 
criminal’s  nation.1  These  detailed  frontier  regulations  throw  a 
vivid  light  upon  the  problems  of  national  contact  in  Asia  at  the 
period.2 

A  further  agreement  between  the  Governor  of  Irkutsk  and 
the  Chinese  frontier  authorities,  regulating  trade  and  intercourse 
along  the  frontier,  was  drawn  up  in  1792,  and  finally  the  Treaty 
of  Kuldja  was  signed  on  July  25,  1851.  This  was  the  last  of 
the  arrangements  concluded  between  the  two  countries,  stipu¬ 
lating  for  reciprocal  extraterritorial  rights.  After  this  date 
Russia  concluded  arrangements  for  extraterritorial  rights  on  the 
same  basis  as  other  Powers.  Article  II  of  the  Treaty  of  Kuldja 
declares  that  to  control  the  conduct  of  Russian  merchants  in 
China  Consuls  are  to  be  appointed,  and  to  supervise  the  affairs 
of  Chinese  merchants  an  official  from  the  Ili  administration.  In 
all  disputes  between  subjects  of  the  two  countries,  these  officials 
must  settle  the  affairs  of  their  nationals  in  accordance  with  justice. 
As  far  as  Russian  mercantile  caravans  in  China  are  concerned, 
an  interesting  joint-procedure  is  established  in  Article  VI.  At 
the  frontier  these  caravans  pass  into  the  charge  of  a  Chinese 
guard,  to  protect  them  from  roving  bands  of  marauders.  For 
acts  committed  by  brigand  tribes  while  the  caravans  are  outside 

1  Treaties,  etc.,  i.  pp.  62,  63. 

2  Even  this  treaty  did  not  solve  all  the  problems.  For  an  interesting 
Chinese  despatch,  accusing  the  Russians  of  failing  to  carry  out  its  terms,  see 
Appendix  IX. 
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Chinese  protection,  the  Chinese  are  not  responsible,  nor  will 
they  intervene  in  any  inquiry  that  the  Russians  may  hold. 
On  Chinese  territory  the  Russian  merchants  must  guard  their 
property  with  care  ;  but  if,  in  spite  of  all  precautions,  something 
is  lost,  a  complaint  must  immediately  be  lodged  with  the  Chinese 
official  concerned,  who,  together  with  the  Russian  Consul,  will 
make  a  diligent  search  for  the  lost  property,  and  if  it  is  found  in 
a  Chinese  village,  the  thief  will  be  punished  immediately  and 
severely,  and  the  property  restored.  The  next  article  provides 
that  when  brawls  of  little  importance  occur  between  Russians 
and  Chinese,  the  Chinese  official  and  the  Russian  Consul  must 
use  all  care  to  terminate  it  speedily  ;  but  if,  in  spite  of  all  their 
efforts,  a  crime  is  committed,  or  an  important  matter  arises,  it 
shall  be  decided  in  accordance  with  the  rules  in  operation  at 
Kiakhta,  on  the  frontier. 

At  their  destinations,  Russian  merchants  must  remain  within 
the  factory,  under  the  control  of  their  Consul ;  and  reciprocal 
extradition  of  criminals  is  established  by  Article  X.1 

The  arrangements  provided  in  the  treaties  discussed  are  of 
unusual  interest,  since  they  demonstrate  that  once  the  Chinese 
had  fully  convinced  themselves  of  the  power  of  the  Russian 
Empire,  they  were  prepared  to  negotiate  on  a  basis  of  complete 
equality,  and  both  sides  freely  conceded  extraterritorial  rights. 
Of  the  power  of  the  other  European  nations,  the  Chinese  had  no 
such  evidence  until  1842.  Accordingly,  they  refused  to  contem¬ 
plate  the  possibility  of  conceding  them  rights  similar  to  those 
already  granted  to  Russia  in  respect  of  the  frontier.  Had  such 
a  demonstration  been  made  earlier,  they  would  have  modified 
their  attitude,  and  conceded  the  required  rights  with  no  thought 
that  they  were  signing  away  one  of  the  characteristics  of  state- 
sovereignty.  Again,  had  England  possessed  a  colony  in  the 
immediate  vicinity  of  the  Chinese  coast  at  the  beginning  of  the 
nineteenth  century,  the  treaty  signed  with  Turkey  in  1809, 
conceding  extraterritorial  rights  to  British  subjects  in  Turkey 
in  return  for  extraterritorial  rights  for  Turkish  subjects  in  Malta, 
furnishes  evidence  from  which  to  conclude  that  a  reciprocal 
arrangement  might  have  been  made  in  respect  of  that  colony  ; 
and  then  the  question  of  the  “  unequal  treaties  ”  might  never 
have  arisen. 


1  Treaties,  etc.,  pp.  70-75. 
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1.  CONTEMPORARY  VIEWS  OF  CHINESE  LEGAL  ADMINISTRATION  AS 

REGARDS  FOREIGNERS 

Hitherto  in  this  volume  it  has  been  assumed  that  Chinese  law 
was  totally  unsuitable  for  extension  to  Europeans.  In  the  present 
chapter  an  attempt  will  be  made  to  explain  the  reasons  underlying 
this  view. 

It  has  already  been  noticed  that  the  East  India  Company,  in 
extending  their  trade  in  Asia,  sought  wherever  possible  to  with¬ 
draw  their  servants  from  local  jurisdiction.  This  they  attempted 
to  do  on  the  grounds  that  Eastern  jurisdictions  were  unsuitable 
for  persons  of  European  civilisation.  Accordingly,  they  adopted 
the  same  policy  towards  the  Chinese  officials  at  Canton  from  the 
very  beginning  of  intercourse  there,  and  subsequently  regularised 
their  attitude  by  the  agreement  of  1715,  Article  2  of  which  granted 
the  Company  the  desired  jurisdiction.  The  fact  that  the  Chinese 
officials  consistently  ignored  this  agreement  failed  to  modify  the 
Company’s  attitude,  and  the  Lady  Hughes  case  in  1784  only 
confirmed  their  resistance.  At  first,  as  was  only  natural,  the 
Company’s  agents,  in  their  reports  to  London,  showed  little 
knowledge  of  Chinese  legal  administration.  Towards  the  end  of 
the  eighteenth  century,  however,  their  knowledge  had  increased, 
and  their  conviction  of  the  total  unsuitability  of  that  law  for 
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Europeans  was  proportionately  strengthened.  Eventually,  Sir 
George  Staunton  succeeded  in  obtaining  a  copy  of  the  penal  laws 
of  the  Ta  T’sing  Dynasty,  and  his  monumental  translation  of  them 
was  published  in  1810.  In  the  introduction  to  this  work  Staunton 
bestows  considerable  praise  upon  this  remarkable  product  of  the 
human  intellect,  but  does  not  fail  to  notice,  both  here  and  in  other 
places  throughout  the  translation,  that  the  administration  falls 
a  long  way  short  of  this  theoretical  excellence. 

Following  Staunton,  several  other  Europeans  and  Americans 
at  Canton  devoted  their  leisure  to  the  investigation  of  Chinese 
law,  and  their  verdict  was  uniformly  unfavourable.  Considerable 
importance  attached  to  their  labours  in  view  of  the  approaching 
abolition  of  the  Company’s  charter,  and  the  resultant  uncertainty 
concerning  the  legal  status  of  British  subjects  in  China.  In 
1832  a  forum  for  this  discussion  was  provided  by  the  foundation 
of  The  Chinese  Repository  at  Canton  by  Dr.  Bridgeman,  the 
first  American  missionary  to  China  and  subsequently  the  first 
President  of  the  North  China  Branch  of  the  Royal  Asiatic  Society. 
In  the  early  volumes  a  good  deal  of  space  is  devoted  to  Chinese 
law  and  the  extraterritoriality  issue.  The  method  of  investiga¬ 
tion  is  twofold.  In  the  first  place,  accounts  of  actual  cases  in  the 
Chinese  courts  are  inserted,  thus  giving  a  picture  of  the  law  in 
daily  operation  among  Chinese  subjects  alone.  In  the  second, 
articles  are  published  from  various  merchants  and  missionaries, 
criticising  the  operation  of  that  law  and  China’s  claim  to  juris¬ 
diction  over  foreigners. 

The  first  case  illustrating  the  administration  of  Chinese  law 
is  noted  in  the  issue  of  October  1832,  and  two  subsequent  issues, 
and  is  worthy  of  record.  Ye  Mungche,  a  scholar  of  merit,  in  his 
forty-fourth  year,  had  held  a  post  in  the  Board  of  Revenue  at 
Peking,  when  his  mother  died,  thus  incapacitating  him  from  hold¬ 
ing  office  for  three  years.  He  accordingly  returned  to  his  native 
village  at  Tungkwan,  and  there  for  a  period  conducted  a  reign 
of  terror,  extorting  money  by  intimidation,  and  carrying  off  wives 
and  daughters  of  villagers  and  also  nuns,  in  consequence  of  which 
over  ten  suicides  had  occurred.  So  important  was  Ye  Mungche, 
however,  that  the  police  were  afraid  to  proceed  against  him,  and 
he  was  only  brought  to  justice  by  the  exertions  of  a  former  friend, 
who  was  a  local  magistrate.  This  person  decoyed  him  to  Canton, 
and  thus  caused  the  oppressor  to  be  surrounded  and  captured  by 

VOL.  I.  H 
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a  special  body  of  police,  but  when  the  case  came  up  for  trial, 
no  one  dared  to  prosecute,  whereupon  the  local  magistrate 
in  Ye’s  native  village  issued  a  proclamation  inviting  any  person 
to  prosecute.  Apparently  this  was  successful,  for  the  offender 
was  duly  charged.  Chinese  law,  however,  required  a  confession 
in  each  case  before  condemnation,  and  torture  was  therefore 
normally  resorted  to,  to  secure  it,  but  the  judge  was  an  old 
friend  of  Ye’s,  and  refused  to  torture  him  on  the  ground  that  it 
would  disgrace  the  whole  scholarly  order.  He  therefore  took  the 
accused’s  servant  (who  was  not  charged  with  any  crime)  and 
tortured  him  until  he  made  a  full  confession  of  his  master’s 
misdeeds.  Ye  Mungche  was  thus  found  guilty  and  condemned 
to  death.  The  officials  at  Peking,  however,  remembering  their 
former  colleague,  wrote  to  the  authorities  at  Canton,  requesting 
them  to  punish  Ye  lightly.  This  so  enraged  the  judge  that  he 
asked  leave  to  resign.1  Two  months  later  (December  1832)  it  is 
reported  that  the  culprit’s  life  is  still  spared,  and  it  is  expected 
that  he  will  be  transported.2 

In  the  same  issue  The  Chinese  Repository  notes  that  proprietary 
rights  are  systematically  violated  in  China.  A  Chinese  youth 
recently  returned  from  Bengal  with  two  lakhs  of  dollars  was 
seized  by  his  uncle  on  the  pretext  that  the  prisoner’s  father  had 
made  an  unfair  division  of  the  grandfather’s  patrimony.  The 
uncle  demanded  several  thousand  dollars,  which  the  nephew 
was  compelled  to  give  in  order  to  go  free.  There  was  no  legal 
protection  or  intervention  for  the  nephew,  the  case  being  pre¬ 
sumably  within  the  sphere  of  family  jurisdiction.  Later,  the 
father  also  returned  from  Bombay,  and  some  northern  swindlers 
accordingly  fabricated  a  claim  against  him  for  3000  taels,  and 
called  upon  the  son  to  pay  his  father’s  debts.  When  this  was 
refused  the  son  was  abducted,  and  when  the  police  intervened 
the  swindlers  declared  he  was  the  son  of  one  of  them  and  had 
got  into  bad  company.  The  police,  in  considerable  doubt, 
imprisoned  the  v/hole  lot,  and  the  son  was  only  released  when  his 
mother  appeared  and  invented  a  better,  though  untrue,  story  of 
the  lad’s  parentage  than  that  of  the  swindlers.3 

In  the  early  portion  of  vol.  ii.  The  Chinese  Repository  reviewed 

1  The  Chinese  Repository,  i.  pp.  247-248. 

2  Ibid.  p.  343.  He  was  executed  at  the  end  of  1834  (ibid.  ii.  p.  336). 

3  Ibid.  pp.  332-333- 
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in  full  (although  somewhat  tardily)  Staunton’s  translation  of  the 
Chinese  penal  code.  The  favourable  observations  on  the  law 
therein  contained  provoked  a  long  letter  of  protest  in  the  July 
issue.  A  portion  of  it  runs  as  follows  : 

“  Mr.  Editor  ; — You  are  in  the  course  of  telling  the  world  about 
the  laws  of  China  ;  I  wish  you  could  append  to  your  information, 
something  also  about  the  practice  :  i.e.  how  the  theory  of  the  laws 
is  carried  into  effect.  Some  laws  look  beautiful  on  paper  ;  but  they 
are  found  impracticable.  Such  for  example  are  the  Chinese  laws 
about  the  pay  of  public  officers,  magistrates,  and  the  police.  These 
are  all  provided  for  by  the  laws  on  an  economical  scale  ;  but  the 
people  employed  by  the  government,  often  cannot  live  upon  their 
incomes  :  then  recourse  is  had  to  bribery  and  corruption  ;  to  extortion 
and  defrauding  the  revenue.  An  imperial  officer  is  paid  by  govern¬ 
ment  to  prevent  smuggling  ;  but  he  cannot  live  on  his  pay  ;  therefore 
he  accepts  a  fee  from  the  smuggler  to  allow  smuggling.  And  so  of 
many  other  cases  which  could  be  mentioned.  The  law  is  made  very 
close  and  minute  in  order  to  catch  many  offenders,  some  of  whom 
are  always  able  to  pay  for  being  let  loose. 

“We  do  not  know  how  much  the  laws  operate  in  the  interior  ; 
but  the  government  regulations  concerning  foreign  merchants  and  the 
intercourse  of  natives  with  them,  are  almost  all  impracticable.  But 
though  not  enforced,  because  impracticable,  they  serve  as  a  reason 
for  annoying  and  distressing  all  parties  occasionally,  for  the  purpose 
of  extorting  fees  or  bribes.”  1 

The  remainder  of  the  letter  furnishes  actual  examples  of  the 
impracticability  of  these  laws,  and  the  heavy  bribery  which  their 
evasion  inevitably  entailed. 

Numerous  articles  set  forth  in  detail  the  shortcomings  of  the 
local  magistrates.  Bribery  is  open  and  admitted,  thieves  and 
robbers  remain  at  large,  the  poor  are  oppressed,  and  petitions 
are  ignored.  One  of  the  most  complete  of  these  articles  is  repro¬ 
duced  in  full  in  an  appendix  2  on  account  of  the  vivid  picture  of 
contemporary  Chinese  law  which  it  paints.  Its  accuracy  is  fully 
substantiated  by  the  unanimous  testimony  of  all  other  European 
observers  of  the  period.  Indeed,  almost  precisely  the  same 
criticisms  of  Chinese  law  are  made  half  a  century  later.  It  must 
be  remembered,  moreover,  that  China  until  1911  had  no  judges 
in  the  Western  sense  of  the  word  at  all.  Her  magistrates  were 
appointed  in  the  first  place,  as  a  result  of  successful  competition 
in  the  state  examinations,  for  proficiency  in  the  classics.  They 

1  The  Chinese  Repository,  p.  131.  2  See  Appendix  X. 
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exercised  at  once  legislative,  administrative,  and  judicial  functions. 
They  were  not  bound  by  the  provisions  of  the  code,  for  they  had 
the  power  at  all  times  of  creating  new  offences  and  punishing  for 
their  breach.  There  was  no  regular  legal  procedure,  and  the 
magistrate  adopted  whatever  methods  seemed  to  him  best  fitted 
for  ascertaining  the  truth.  Furthermore,  there  was  no  legal 
profession  in  China,  trained  to  watch  over  the  interests  of  its 
clients.  The  person  accused  of  an  offence  was  entirely  at  the 
mercy  of  the  examining  magistrate,  who  might  even  detain  him 
for  years  without  deigning  to  investigate  the  nature  of  his  offence. 
It  should  not  be  forgotten,  moreover,  that  until  the  compilation 
of  the  new  Chinese  codes  at  the  beginning  of  the  present  century 
Chinese  law  designated  many  things  as  penal  which  in  Western 
systems  are  either  civil  offences  or  no  wrong  at  all  in  law.  Lastly, 
the  meagre  salaries  paid  to  even  the  highest  magistrates  rendered 
them  an  easy  prey  to  wealthy  and  unscrupulous  law-breakers, 
and  encouraged  irregular  taxation.  Thus  a  memorial  presented 
to  the  Emperor  round  about  the  period  observes  : 

“  Were  the  governing  officers  sincerely  to  desire  the  affection  of 
those  under  their  rule,  and  to  seek  their  security,  regarding  that  as 
alone  advantageous  which  should  benefit  the  people,  it  would  be  no 
difficult  thing  to  cherish,  nurture,  and  restore  the  native  spirit  and 
temper.  But,  with  men  who  bestow  not  a  thought  on  the  individual 
welfare  of  their  people  ;  who  are  so  far  from  investigating  cases,  even 
involving  loss  of  life,  with  impartiality,  and  strict  inquiry,  that  in  a 
space  of  one  or  two  years,  imperial  commissioners  have  thrice  been 
subjected  to  the  toil  of  coming  hither — thrice  the  sacred  compassion, 
which,  to  prevent  the  growth  of  grievances  and  indulgence  of  illegal¬ 
ities,  inflicts  open  and  well-considered  punishment,  has  been  compelled 
to  select  and  commission  ministers  of  the  court  to  hasten  down  for  the 
arrangement  of  affairs, — with  such  men  as  are  by  these  circumstances 
implied  to  exist  in  office,  the  constant  fear  is,  lest  worthless  magistrates 
of  districts,  unawake  to  the  influence  of  warnings  and  cautions,  should 
habitually,  under  pretence  of  expense  incurred  by  the  passage  of  such 
missions  through  their  districts,  veil  their  alienation  of  the  public 
money  to  the  supply  of  their  own  private  necessities, — lest,  ere  one 
case  is  decided,  others  should  press  for  attention, — lest  the  civil 
officers  should  generally  fall  into  the  habits  of  remissness  and  neglect, 
and  the  military  should  continually  connive  one  at  another.  If  such 
as  this  be  indeed  the  state  of  things,  what  wonder  is  it,  if  habits  of 
plunder  characterise  the  people,  or  if  depraved  individuals  are  in  the 
practice  of  smuggling  and  committing  multiplied  irregularities  in 
contempt  and  disregard  of  the  laws  !  What  cause  for  surprise,  if  the 
clerks  and  under  officers  of  the  public  courts,  as  well  as  village  petti- 
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foggers,  lay  themselves  out,  on  all  occasions,  to  stir  up  quarrels  and 
to  instigate  false  accusations,  against  the  good  !  Daily  are  evils  such 
as  these  becoming  more  and  more  prevalent  ;  already  they  have 
grown  to  that  degree,  that  it  is  almost  impossible  to  turn  back  the 
tide.”  1 

The  memorialist  then  proceeds  to  explain  six  methods  of 
reform,  but  nothing  ever  resulted  from  his  proposals.  The 
memorial  was  gracefully  accepted  by  the  throne,  and  as  grace¬ 
fully  ignored.  Memorials  on  this  topic  were  far  too  numerous 
to  trouble  the  imperial  cabinet  at  Peking.  When  abuses  became 
too  flagrant,  an  imperial  high  commissioner  with  plenary  powers 
was  sent  to  investigate.  For  a  while  conditions  improved 
somewhat,  but  within  a  few  years  all  the  old  evil  practices  were 
flourishing  again  as  strongly  as  ever. 

Such  being  the  condition  of  Chinese  law,  it  is  not  surprising 
that  Europeans  at  Canton  were  unanimously  opposed  to  the 
extension  of  that  law  to  foreigners,  and  urged  their  respective 
governments  repeatedly  to  regularise  their  position  by  a  treaty 
granting  extraterritorial  rights.  There  were  additional  reasons 
for  this,  resulting  from  certain  doctrines  in  the  law  itself, 
altogether  apart  from  abuses  of  the  law.  The  most  important 
of  these  are  considered  in  later  sections.  With  regard  to  the 
attitude  of  the  Chinese  themselves  to  the  question,  Sir  George 
Staunton  commenting  on  Section  XXXIV  of  the  Penal  Code, 
which  states  “  in  general,  all  foreigners  who  come  to  submit 
themselves  to  the  Government  of  the  Empire,  shall,  when  guilty 
of  offences,  be  tried  and  sentenced  according  to  the  established 
laws,”  observes  : 

“  This  section  of  the  Code  has  been  expressly  quoted  by  the 
provincial  government  of  Canton,  and  applied  to  the  case  of 
foreigners  residing  there  and  at  Macao  for  the  purposes  of  trade. 
The  laws  of  China  have  never,  however,  been  attempted  to  be 
enforced  against  those  foreigners,  except  with  considerable  allowances 
in  their  favour,  although,  on  the  other  hand,  they  are  restricted  and 
circumscribed  in  such  a  manner  that  a  transgression  on  their  part  of 
any  specific  article  of  the  law  can  scarcely  occur  ;  at  least  not  without, 
at  the  same  time,  implicating  and  involving  in  their  guilt,  some  of  the 
natives,  who  thus,  in  most  cases,  become  the  principal  victims  of 
offended  justice.  The  situation  of  Europeans  in  China  is  certainly 
by  no  means  so  satisfactory  on  the  whole  as  might  be  desired,  or 
even  as  it  may  reasonably  be  expected  to  become  in  the  progress  of 

1  The  Chinese  Repository,  vi.  pp.  593-595. 
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time,  unless  some  untoward  circumstance  should  occur  to  check  the 
gradual  course  of  improvement ;  it  must  be  admitted,  however,  that 
the  extreme  contrariety  of  manners,  habits,  and  language,  renders 
some  such  arrangement  as  that  now  subsisting  for  the  regulation  of 
the  intercourse  between  the  Europeans  and  the  natives,  absolutely 
indispensable,  as  well  as  conducive  to  the  interests  of  both  parties.” 

In  an  appendix,  dealing  with  some  recent  cases  involving  a 
conflict  of  jurisdictions,  he  notes  the  important  circumstance  that 
in  1743 

“  it  was  ordered,  in  reply  to  the  address  of  the  Viceroy  of  Canton 
then  in  office,  that  thenceforward,  in  all  cases  of  offences  by  con¬ 
trivance,  design,  or  in  affrays  happening  between  foreigners  and 
natives,  whereby  such  foreigners  are  liable,  according  to  law,  to  suffer 
death  by  being  strangled  or  beheaded,  the  magistrate  of  the  district 
shall  receive  the  proofs  and  evidence  thereof,  at  the  period  of  the 
preliminary  investigation,  and  after  having  fully  and  distinctly  inquired 
into  the  reality  of  the  circumstances,  report  the  result  to  the  Viceroy 
and  sub-viceroy,  who  are  thereupon  strictly  to  repeat  and  revise  the 
investigation.  If  the  determination  of  the  inferior  courts,  upon  the 
alleged  facts,  and  upon  the  application  of  the  laws,  is  found  to  have 
been  just  and  accurate,  the  magistrate  of  the  district  shall  lastly  receive 
orders  to  proceed,  in  conjunction  with  the  chief  of  the  nation,  to  take 
the  offender  to  execution,  according  to  his  sentence.  In  all  other 
instances  of  offences  committed  under  what  the  laws  declare  to  be 
palliating  circumstances,  and  which  are  therefore  not  capitally 
punishable,  the  offender  shall  be  sent  away  to  be  punished  by  his 
countrymen  in  his  own  country.”  1 

This  seems  a  clear  concession  of  extraterritorial  rights  in  all 
but  capital  cases,  and  includes  accidental  homicides.  If  the 
cases  which  occurred  during  the  period  1637-1835  are  examined, 
it  is  seen  that  they  conformed  roughly  to  the  principles  here 
laid  down.  For  offences  less  than  homicide,  the  surrender  of  a 
European  was  not  demanded,  and  where  a  homicide  could  be 
established  to  be  accidental,  the  European  was  again  allowed  to 
go  free.  Thus,  extraterritoriality  in  a  limited  form  existed,  in 
virtue  of  usage  at  Canton,  and  also  by  Imperial  decree,  a  century 
before  the  first  treaties  ;  but  its  efficacy  depended  to  a  great 
extent  upon  the  attitude  of  the  local  authorities.  Discussing 
the  position,  Staunton  writes  : 

“  The  application  of  the  laws  of  China  to  the  case  of  British 
subjects  trading  to,  and  residing  at  Canton,  concerning  which  a 

1  P.  523- 
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reference  has  been  made  to  this  article  of  the  appendix,  is  a  subject 
which  might  deserve,  as  well  as  afford  scope  for,  a  distinct  treatise. 
A  trade  which  employs  annually  upon  an  average,  upwards  of  20,000 
tons  of  English,  and  10,000  tons  of  Indian  shipping  ;  which  carries 
off,  every  year,  more  than  a  million  sterling  in  value,  of  our  manu¬ 
factures  and  productions  ;  and  which  alone  can  supply  us  with  an 
article  so  universally  in  use  as  to  be  almost  a  necessary  of  life  in  this 
country,  must  even  without  estimating  how  much  it  contributes  to 
the  revenue  of  the  state,  as  well  as  to  that  of  the  East  India  Company, 
be  obviously  of  great  national  importance. 

“  It  is  one  of  the  necessary  but  embarrassing  consequences  of  the 
footing  upon  which  foreigners  are  at  present  received  in  China,  that 
they  can  neither  consider  themselves  as  wholly  subject  to,  or  as  wholly 
independent  of  the  laws  of  the  country  they  live  in.  When,  unfor¬ 
tunately  involved  in  contentions  with  the  government,  there  is  generally 
a  line,  on  one  side  of  which  submission  is  disgraceful,  and  on  the 
other,  resistance  unjustifiable  ;  but  this  line  being  uncertain  and 
undefined,  it  is  not  surprising  that  a  want  of  confidence  should  some¬ 
times  have  led  to  a  surrender  of  just  and  reasonable  privileges  ;  or 
that  at  other  times,  an  excess  of  it  should  have  brought  the  whole  of 
this  valuable  trade,  and  of  the  property  embarked  in  it,  to  the  brink 
of  destruction.”  1 

A  contributor  to  The  Chinese  Repository  of  July  1834,  in  the 
course  of  an  article  advocating  a  free  and  well-regulated  inter¬ 
course  with  China,  makes  a  number  of  interesting  points.  As 
far  as  Chinese  law  is  concerned,  he  says  :  “In  many  respects 
the  laws  are  good  ;  but  in  others  they  infringe  the  laws  of  nature 
— the  laws  of  God ;  for  they  deprive  man  of  those  rights  which 
render  him  a  free  agent  and  contribute  in  the  highest  possible 
degree  to  personal  happiness,”  and  he  instances  the  prohibition 
of  freedom  of  worship.2  He  then  notices  that  China’s  claim  to 
universal  supremacy  not  only  causes  her  to  act  unjustly  and 
harshly  towards  foreigners,  but  also,  by  forbidding  embassies, 
voluntarily  cuts  her  off  from  friendly  intercourse  with  other 
nations.3 

With  the  termination  of  the  East  India  Company’s  monopoly 
of  the  China  trade,  the  position  of  British  subjects  in  China 
received  considerable  attention  in  Parliament,  and  the  contri¬ 
butor  to  The  Chinese  Repository  duly  notes  Sir  George  Staunton’s 
contentions,  before  Parliament,  in  June  1833  : 

“  that  the  port  of  Canton  is  one  of  the  least  advantageous  in  the 
Chinese  dominions,  either  for  exports  or  imports  ;  that  the  trade, 

1  P.  515.  2  The  Chinese  Repository,  iii.  p.  129.  3  Ibid.  p.  129. 
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instead  of  being  regulated  by  treaty  and  under  the  protection  of  public 
functionaries  at  the  capital,  is  wholly  abandoned  to  the  arbitrary  control 
of  the  Chinese  local  authorities,  and  is  by  them  subjected  to  many 
severe  and  vexatious  burdens,  and  to  various  personal  restrictions  and 
privations  of  the  most  galling  and  oppressive  nature  ;  that  these 
evils  are  wholly  attributable  to  the  nature  and  character  of  Chinese 
government  and  not  to  any  want  of  proper  spirit  and  firmness  in  the 
agents  of  the  East  India  Company  ;  that  in  abrogating  the  authority 
of  the  Company  in  China,  it  is  indispensably  necessary  that  a  greater 
instrument  of  protection  be  at  the  same  time  substituted  for  it  under 
the  sanction  of  a  national  treaty  between  the  two  countries  ;  that 
notwithstanding  the  ill-success  of  all  complimentary  embassies,  there 
is  no  insurmountable  obstacle  to  such  an  arrangement  ;  that,  in 
consequence  of  liability  of  homicides  being  committed  by  foreigners, 
it  is  expedient  to  constitute  a  British  tribunal  upon  the  spot  for  the 
trial  and  punishment  of  those  who  may  thus  offend  ;  and  that  it  is  of 
the  utmost  importance  that  all  legislative  measures,  in  any  manner 
affecting  a  branch  of  commerce,  at  once  so  valuable  and  so  capable  of 
improvement,  and  yet  so  precarious,  should  be  founded  on  the  fullest 
and  most  impartial  consideration  of  all  the  circumstances  of  the 
case.”  1 

Sir  James  Urmston,  who  from  1819-1820  was  President  of 
the  Select  Committee  at  Canton,  was  also  of  the  opinion  that  the 
opening  of  the  trade  “  renders  it  still  more  imperative  that  some 
very  distinct  understanding  should  be  entered  into  between  the 
British  and  Chinese  Governments,  touching  the  intercourse 
between  their  respective  subjects,  an  intercourse  which  will  now 
be  considerably  extended,  from  the  additional  number  of  British 
ships  and  persons  that  will,  in  all  probability,  frequent  the  waters 
of  China,  and  consequently  the  chances  of  casualties  by  homicides 
etc.,  will  be  considerably  multiplied.”  2 

Sir  James  Urmston  also  published  a  book  3  upon  the  China 
trade  at  this  period,  in  which  he  developed  at  greater  length  the 
contentions  just  set  forth. 

American  merchants  were  at  one  with  their  European  col¬ 
leagues  over  the  question.  A  pamphlet  published  in  Canton  in 
1834  by  “  an  American  Merchant,”  entitled  “  Remarks  on 
British  Relations  and  Intercourse  with  China,”  was  reviewed  in 
The  Chinese  Repository  of  January  1835.  One  paragraph 
of  the  pamphlet,  dealing  with  the  jurisdiction  issue,  and  the 

1  The  Chinese  Repository,  iii.  pp.  1 30-1 31.  2  Ibid.  p.  131. 

3  Observations  on  the  China  Trade  and  on  the  Importance  and  Advantages 
of  Removing  it  from  Canton.  See  especially  pp.  20-29. 
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argument  that  Europeans  ought  to  submit  to  the  laws  which  the 
Chinese  Government  has  made  for  them,  is  worthy  of  record  : 

“  No  nation  has  a  right  to  interfere  with  the  internal  administration 
of  another  nation  ;  therefore  the  merchant  who  visits  China  must 
submit  to  be  bambooed,  and  the  trader  to  the  Feejee  Islands  must  not 
refuse  to  be  killed  and  eaten.  Without  demurring  to  this  definition 
of  duty,  we  will  only  point  out  some  difficulties  attending  uncon¬ 
ditional  submission  in  China.  They  arise  partly  from  the  fact,  that 
the  written  laws  are  at  once  minute,  vexatious,  contradictory,  and 
severe.  A  scrupulous  forbearance  would  forbid  the  foreigner  to  pass 
the  threshold  of  his  factory,  without  permission.  In  other  cases,  he 
will  find  himself  equally  entrapped,  by  obedience  or  disobedience. 
Besides,  there  is  a  great  deal  of  declarative  legislation,  directed  rather 
to  the  dispositions  than  to  the  action  of  men — to  prevent  particular 
deeds,  rather  than  to  punish  them.  And,  if  the  administration  of  the 
laws  were  always  perfect,  the  penalty  of  their  infraction  would  fall 
on  the  foreigner,  in  that  the  very  act  of  learning  to  study  them  is 
forbidden  !  These  are  some  of  the  difficulties  incident  to  passive 
submission  in  China.  The  effect  of  such  submission  would  be,  not 
to  destroy  the  existing  commerce,  but  to  put  an  end  to  all  hopes  of  a 
well-regulated  intercourse.”  1 

Nor  were  the  merchants  alone  in  their  protests.  The  mis¬ 
sionaries  were  perhaps  even  more  definite  in  their  attitude. 
Dr.  Morrison,  the  first  British  missionary  to  China,  and  for 
many  years  chief  translator  to  the  East  India  Company,  repeatedly 
complained  of  the  undiscriminating  brutality  of  Chinese  law, 
and  urged  that  British  subjects  should  not  be  exposed  to  its 
rigours. 

Dr.  Bridgeman  was  even  more  outspoken.  From  the  outset 
the  policy  of  The  Chinese  Repository  was  wholeheartedly  in 
favour  of  a  full  concession  of  extraterritorial  rights  ;  and  the 
stalwart  editor  himself  frequently  reviewed  the  situation  at  length. 
In  one  notable  and  lengthy  contribution,  he  denounces  the  claim 
of  the  Chinese  emperors  to  universal  dominion,  and  condemns 
the  Western  Powers  for  acquiescing  so  long  in  that  claim. 
“  The  doctrine,”  he  declares, 

“  is  equally  opposed  to  the  laws  of  God,  to  reason,  and  to 
commonsense.  Ignorance,  superstition,  pride,  and  ambition,  have 
acted  jointly  to  strengthen,  establish,  and  perpetuate  it.  But  its 
hideousness  has  long  since  been  apparent  ;  and  it  is  becoming  daily 
more  and  more  an  object  of  detestation.  It  stands  opposed  to  right, 


1  The  Chinese  Repository,  iii.  p.  410. 
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as  night  to  day  ;  and  not  more  surely  will  darkness  fly  before  the  rising 
sun,  than  it  before  the  light  of  truth.”  1 

Turning  to  the  question  of  the  application  of  Chinese  laws 
towards  foreigners,  he  writes  : 

“  In  China,  the  laws,  whether  the  fundamental  ones  in  the  imperial 
code,  or  the  subsidiary  rules,  or  the  provincial  and  local  orders  of 
government,  or  the  law  of  usage  among  the  people, — are  all  more  or 
less  hostile  to  a  free  and  amicable  intercourse  with  foreigners.  The 
native  who  violates  these  laws  runs  a  risk,  affecting  his  respectability 
in  society,  his  personal  safety  and  that  of  his  family  and  connections, 
the  loss  of  his  property  by  confiscation,  or  the  infliction  of  flogging, 
imprisonment,  transport,  or  death,  according  as  the  case  may  be, 
under  varying  times,  circumstances,  and  persons  in  authority.  A  risk 
is  run,  and  a  man  suffers  death,  legally,  for  that  which,  being  not  bad 
or  unreasonable  in  its  own  nature,  he  has  been  doing  with  impunity 
for  years  in  respect  of  intercourse  with  foreigners.  There  are  many 
of  the  ordinary  transactions  between  natives  and  foreigners  at  Canton, 
which,  when  the  government  wishes  to  punish  a  man,  it  interprets  as 
a  traitorous  intercourse  with  the  enemies  of  the  state,  and,  in  an 
especial  degree,  of  the  Tartar  dynasty  ;  affixing  to  the  culprit  the 
appellation  of  Han  keen,  ‘  Chinese  traitor,’  a  person  whom  the  law 
sentences  to  death.  We  have  known  the  term  applied  by  government 
to  a  respectable  Hong  merchant,  for  being  supposed  to  give  information 
to  foreigners  of  the  law  of  homicide,  when  the  life  of  one  of  their 
fellow-countrymen  was  in  danger.  We  have  also  known  it  applied  to 
another  respectable  Hong  merchant,  for  having  bought  a  sedan  chair 
for  a  foreigner  ;  and  not  merely  applied,  but  acted  on.  The  merchant 
was  seized,  thrown  into  prison,  and  there  soon  died. 

“  Now  what  we  would  impress  upon  the  foreign  visitor  is,  that 
considering  the  legal  risk  a  native  runs  when  holding  intercourse 
with  him,  he  should  not  blame  too  severely  the  Chinese  who  declines 
to  incur  that  risk  in  order  to  serve  him,  although  it  be  in  a  manner 
which  reason  approves.  It  is  enough  that  the  law  condemns  it.  It 
is  not  a  century  since  a  man  lost  his  head,  for  writing  a  petition  for 
foreigners,  and  showing  them  the  way  to  the  city  gate  with  it  !  The 
carriage  of  domestic  and  commercial  letters  to  and  from  Canton  and 
Macao  is  not  yet  legalised  ;  and  it  is  done  by  the  postman  at  the 
risk  of  a  flogging,  and  by  the  boatman  at  the  risk  of  that  and  of  the 
confiscation  of  his  boat  also.  The  post  for  foreign  letters  and  parcels 
is  conducted  by  fees,  bribery,  and  connivance,  contrary  to  law. 

“  The  laws  concerning  intercourse  with  foreigners  contained  in  the 
Leuh  le  or  penal  code,  the  standard,  fundamental,  or  permanent  part 
of  which  was  so  elegantly  translated  by  Sir  George  T.  Staunton,  are 
chiefly  contained  in  the  sections  numbered  224  and  225.  It  did  not 
enter  into  the  translator’s  plan  to  give  the  supplementary  clauses  of  the 

1  The  Chinese  Repository ,  iii.  p.  419. 
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code,  which  are  more  or  less  altered  on  every  revision,  at  intervals  of 
five  or  ten  years.  Hence  the  translated  code  is  not  so  full  on  many 
points  of  actual  law  as  it  wrould  otherwise  have  been. 

“  The  laws  of  China  recognise  the  duty  of  pity  to  foreigners  in 
distress,  such  as  shipwrecked  seamen,  or  needy  traders  who  require 
the  necessaries  of  life  for  their  starving  native  countries  !  But  in  any 
other  light  the  law  views  them  as  rivals  and  enemies,  to  be  distrusted 
and  guarded  against.  Hence  it  is,  that  all  intercourse  with  them, 
except  under  the  immediate  eyes  of  government,  is  constructive 
treason.  A  foreigner  must  not  buy  Chinese  books  ;  he  must  not  see 
their  gazettes  ;  no  scholar,  gentleman,  or  official  person  must  visit 
him.  He  must  remain  in  his  warehouse  or  factory,  and  be  guarded 
by  Hong  merchants,  compradors,  and  coolies  !  Servants  to  attend  on 
his  person  he  must  not  have.  The  law  of  the  province  requires  the 
cook  and  coolies  whom  he  employs,  to  act  the  part  of  spies  on  his 
conduct.  They  must  tell  the  linguists,  the  linguists  must  tell  the 
Hong  merchants,  and  the  Hong  merchants  the  government,  of  all  that 
the  foreigner  does  !  The  law  has  done  its  duty  in  guarding  against 
foreigners,  and  if  the  people  wrould  do  theirs,  the  life  of  a  foreign 
merchant  in  Canton  would  be  insupportable. 

“  But,  we  are  told,  the  laws  are  broken.  True,  they  are  not 
intended,  even  by  those  who  issue  them,  to  continue  at  all  times  in 
force.  Well  then,  it  may  be  objected,  they  do  no  harm.  This  is  a 
mistaken  inference.  They  do  much  harm  ;  they  are  broken  at  a 
risk  ;  and  for  the  risk  the  foreigner  must  pay.  Now  and  then,  also, 
the  risk  is  realised  ;  the  native  has,  at  the  least,  to  suffer  loss  of 
property  ;  perhaps,  as  we  have  already  said,  the  loss  of  his  liberty, 
with  all  the  degradation  and  pain  which  attend  imprisonment  in  a 
Chinese  jail  (a  place  which  they  call  hell).  In  fact,  the  edicts 
fulminated  by  government  are  generally  intended  to  answer  the 
double  purpose  of  holding  up  foreigners  to  the  contempt  of  the 
people,  and  of  oppressing  them,  under  cover  of  old  regulations, 
whenever  it  is  convenient  to  do  so.  The  consequence  is  that  often 
the  most  contradictory  regulations  are  passed,  so  as  to  entangle  the 
unwary  ‘  barbarian  ’  in  the  ‘  net  of  the  law,’  whichever  way  he  may 
turn  himself.”  1 

Later  he  observes  : 

“  Let  us  look  at  the  present  intercourse  in  another  point  of  view 
as  it  operates  to  the  destruction  of  justice,  in  a  legal  sense.  Here  the 
evil  is  deep-rooted.  It  is  but  a  poor  relief  to  the  outside  barbarians 
to  be  told,  ‘  you  fare  as  well  as  the  natives  themselves,  and  if  you  do 
not  like  your  situation,  you  may  quit  the  country  as  quick  as  you 
please  *  ;  nor  is  there  any  justice  in  this  retort.  The  truth  is,  natives 
and  foreigners  are  both  in  bondage— neither  possessing  the  rights  and 
privileges  which  God  evidently  designed  they  should  enjoy.  The 

1  The  Chinese  Repository,  iii.  pp.  419-423. 


108  CHINESE  JURISDICTION 

method  of  dealing  with  foreigners  in  cases  where  evidence  is  required 
is  very  extraordinary.  There  is  an  instance  of  recent  occurrence,  the 
particulars  of  which  we  have  on  the  best  authority.  It  is  briefly  as 
follows  :  One  of  the  most  respectable  foreigners  in  this  country  was 
assaulted  by  soldiers  ;  he  complained  to  the  authorities  desiring  that 
redress  might  be  given  and  the  soldiers  punished.  The  government 
immediately  called  on  the  soldiers  and  asked  them  (the  accused 
persons)  if  they  did  commit  violence.  *  No,  not  the  least,’  they 
answered.  The  magistrate  inquired  again,  ‘  Are  you  sure  ?  ’  ‘  Quite 

sure,’  they  replied.  ‘  Oh  !  very  well,’  ejaculated  the  officer,  in  a  tone 
of  mingled  triumph  and  indignity,  ‘  very  well  ’  ;  and  then  dismissed 
the  soldiers,  rejected  the  complainant,  and  forthwith  issued  a  proclama¬ 
tion  to  the  public,  stating  that  a  foreigner  had  accused  certain  persons, 
but  that  those  persons  have  denied  the  whole.  Therefore  the  ‘  said 
barbarian  ’  appears  in  his  true  character  of  a  liar  and  false  accuser. 

“  Precisely  the  same  principle  obtains  with  the  official  merchants, 
who  are  authorised  to  ‘  deal  ’  with  foreigners.  If  a  foreigner  complains 
that  they  injure  him  in  any  way,  the  government  asks  these  said  official 
merchants  whether  it  be  true  or  not.  It  is  altogether  false,  they  reply. 
Very  well,  is  the  rejoinder,  and  the  complaint  is  of  course  rejected, 
and  the  accuser  is  left  to  draw  his  own  inference — an  act  of  mercy 
and  consolation  with  a  vengeance.  For,  ‘  if  a  man  falsely  accuses 
another  of  any  crime,  himself  shall  suffer  the  punishment  due  to  that 
crime.’  But  by  what  right,  or  law  of  evidence,  is  the  simple  denial 
of  the  accused  person  assumed  to  be  the  truth  ?  Yet  the  Chinese 
government  always  assumes  this,  when  its  own  subjects  are  accused 
by  barbarians.  In  this  way  foreigners  are  belied,  and  the  authorities 
deceived, — always  to  the  injury  of  the  former  and  sometimes  of  the 
latter.  A  notable  instance  of  this  kind  occurred  in  the  late  dispute. 
So  incensed  was  the  governor  on  receiving  his  degradation,  and  while 
expecting  further  censure  with  punishment,  he  declared  in  his  wrath, 
that,  in  the  same  hour  he  received  the  sentence  to  go  to  the  cold 
country,  their  heads  (those  of  the  two  merchants  who  had  misled  him) 
should  be  taken  off. 

“It  is  true  that  the  government  does  sometimes  in  cases  of 
complaint  give  judgment  in  favour  of  the  foreigner  ;  but  he  has  no 
guaranty  for  this.  The  case  of  natives  who  come  in  contact  with 
foreigners  is  still  more  hopeless.  It  may  be  urged  that  the  native 
has  the  right  of  appeal  ;  but  the  system  of  appeal  here,  like  the 
administration  of  justice  to  foreigners,  is  mockery,  perfect  mockery. 
What  was  the  trial  of  Terranovia  ?  Whether  guilty  or  not,  by  fraud 
and  deception  he  was  made  to  sign  his  own  death  warrant,  and  at  the 
very  time  he  was  promised  and  was  expecting  liberation.  Often  do 
the  innocent  suffer,  and  the  guilty  go  free.  In  consequence  of  the 
late  collision  with  the  English  authorities,  more  than  thirty  individuals 
to  our  knowledge  (how  many  others  there  were  we  cannot  tell)  were 
imprisoned.  Others  fled  from  the  country,  and  of  others  the  govern¬ 
ment  is  still  in  pursuit.  And  why  all  this  ?  We  cannot  tell.  Yet 
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so  far  as  we  do  know,  we  are  sure  that,  under  a  liberal  and  enlightened 
government,  not  one  of  the  individuals  in  question  would  have  been 
molested.  But  however  innocent  these  persons  were,  some  of  them 
have  suffered  severely.  In  one  case  a  servant,  for  an  alleged  illegality 
of  his  master,  was  thrown  into  prison,  beaten,  his  property  confiscated, 
and  his  family  rendered  houseless  and  penniless.  He  is  now  dead.”  1 

European  critics  of  Chinese  law  and  the  extraterritoriality 
question  in  China  generally  have  sometimes  been  accused  of 
undue  severity  in  their  opinions,  but  the  views  of  men  of  such 
strength  of  character  as  Dr.  Bridgeman  fully  prove  that  the  evils 
have  not  been  in  any  way  exaggerated  ;  and  it  is  perhaps  worth 
while  noting,  in  conclusion,  that  Chinese  critics  of  the  question 
do  not  attempt  to  defend  their  own  system  of  law  at  the  period 
under  discussion,  but  rather  take  the  negative  line  and  attempt 
to  prove  that  it  was  no  worse  than  the  general  run  of  European 
systems  during  the  eighteenth  century.  Even  in  this,  however, 
their  contentions  cannot  be  admitted.  Europe  inherited  from 
the  Roman  Empire  a  legal  tradition  which,  although  at  times 
somewhat  obscured,  never  sank  to  the  depths  of  unlimited  and 
open  corruption,  of  flagrant  disregard  for  principle,  and  lastly, 
of  utter  confusion,  which  so  prominently  characterised  the 
administration  of  Chinese  law  at  this  period. 

II.  THE  CHINESE  LAW  OF  HOMICIDE  AND  AFFRAYS 

The  law  of  homicide  is  fully  dealt  with  in  Book  II  of  the  Sixth 
Division  (Criminal  Law)  of  the  “  Ta  T’sing  Lii  Li,”  translated 
by  Sir  George  Staunton,  and  published  in  1810.  Preconcerted 
homicide  is  considered  first.  The  original  contriver  is  sentenced 
to  death  by  beheading,  all  accessories  who  contribute  to  the 
perpetration  of  the  act,  to  death  by  strangulation.  Other 
accessories  are  punished  by  100  blows  and  perpetual  banishment. 
Should  a  person  have  intended  to  commit  murder,  but  the 
wounds  do  not  prove  fatal,  he  is  condemned  to  strangulation, 
all  accessories  assisting  in  the  act  being  condemned  to  100  blows 
and  perpetual  banishment,  and  others  to  100  blows  and  three 
years’  banishment.  Where  the  murder  has  been  planned,  but 
no  actual  blow  struck,  the  principal  receives  100  blows,  and  is 
banished  for  three  years,  all  others  being  punished  by  100  blows. 

1  The  Chinese  Repository,  iii.  pp.  425-426. 
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“  The  original  contriver  shall  suffer  punishment  as  a  principal, 
though  not  otherwise  contributing  in  any  manner  to  carry  the 
design  into  effect ;  but  the  accessories  to  the  contrivance  who 
are  not  guilty  of  any  subsequent  overt  act,  shall  suffer  punishment 
less  by  one  degree  than  those  of  the  accessories,  who  acted  in 
some  respects  upon  the  contrivancy  although  they  did  not  person¬ 
ally  contribute  to  the  perpetration  of  the  deed.” 

Murder  for  the  sake  of  plunder  involves  the  beheading  of  all 
concerned.1  In  all  cases  of  preconcerted  homicide,  it  is  necessary 
to  prove 

1.  the  preconcerted  plan,  in  order  to  warrant  beheading  ; 

2.  the  actual  striking  and  wounding,  in  order  to  warrant 

strangulation  ; 

3.  both  preconcerted  plan,  and  the  prospect  of  booty,  before 

a  general  sentence  of  death  by  beheading  can  be  passed. 

Unless  the  magistrate  establishes  these  points  first,  he  is 
responsible  for  the  lives  of  those  he  has  condemned.  A  dis¬ 
tinction  is  drawn  in  cases  of  homicide  during  a  robbery,  between 
cases  where  the  robbery  was  actually  accomplished  and  cases 
where  it  was  only  attempted.  Where  a  wound  is  inflicted  with 
intent  to  commit  murder,  for  the  purpose  of  plunder,  if  the  wound 
shall  prove  mortal,  then  the  principal  offender  must  be  beheaded 
immediately  after  conviction,  other  accessories  striking  a  blow 
are  beheaded  at  the  appointed  periods.  Where  a  man,  hearing 
of  a  plot  against  his  life,  endeavours  to  escape,  and  is  drowned 
or  killed  accidentally  in  the  attempt,  the  principal  agent  of  the 
scheme  suffers  strangulation,  if  the  murder  was  on  the  point  of 
being  committed,  perpetual  banishment  if  the  plan  had  not  been 
so  far  carried  out ;  accessories  receive  a  hundred  blows,  and  in 
the  former  case  are  banished  in  addition.  If  Miao-tze  are  con¬ 
victed  of  murder,  for  purposes  of  robbery,  all  parties  are  beheaded 
immediately  after  conviction,  and  their  heads  are  exhibited  as 
a  public  warning.2  Pirates,  priests  killing  children  under  twelve 

1  Section  2 82.  The  remainder  of  the  paragraph  is  extracted  from 
Staunton,  Appendix  XXIX  being  a  translation  of  the  additional  clauses 
or  leu. 

2  The  Miao-tze  were  the  aboriginals  of  China.  They  exist  only  in  the 
interior,  and  are  now  very  degenerate.  Beheading  was  severer  punishment 
than  strangulation,  as  the  deceased  entered  the  next  world  headless.  Behead¬ 
ing  immediately  after  conviction  was  a  severer  penalty  than  deferred  execution 
(in  spite  of  the  filthy  conditions  of  Chinese  prisons),  as  all  sentences  were 
revised  periodically  and  the  offender  might  escape  the  death  penalty. 
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years  of  age,  and  any  person  killing  a  child  under  ten,  were  all 
beheaded  immediately  after  conviction. 

The  murder  of  an  officer  of  government  is  punished  by 
beheading ;  wounding  with  intent  to  murder,  with  strangulation  ; 
and  the  design  to  kill  with  ioo  blows  and  banishment  to  a  dis¬ 
tance  of  2000  li.  Parricides  were  put  to  death  by  a  slow  and 
painful  execution.  So  much  was  this  crime  abhorred  in  China 
that  if  the  criminal  should  die  in  prison,  “  an  execution  similar 
in  mode  shall  take  place  on  his  body.”  As  far  as  designs  to 
kill  relatives  were  concerned,  the  law  distinguished  between 
senior  and  junior  relations,  attempts  on  the  former  being  punished 
more  severely. 

Killing  adulterers  caught  in  the  act,  by  the  husband,  is  con¬ 
sidered  justifiable  homicide,  but  adultery  must  actually  have  been 
committed,  and  the  guilty  pair  must  be  caught  in  flagrante  delicto. 
On  the  other  hand,  an  adulterous  wife  who  brought  about  the 
death  of  her  husband  suffered  a  slow  and  painful  execution.1 
Widows  killing  relatives  of  a  deceased  husband  were  punished 
in  the  same  way  as  if  the  husband  was  still  alive — i.e.  as  if  they 
had  killed  blood-relatives.2 

Persons  intentionally  killing  three  or  more  members  of  a 
family  during  a  robbery  or  a  house  burning,  and  persons  mangling 
or  dividing  the  limbs  of  their  victims,  were  put  to  death  by  slow 
and  painful  execution,  their  property  was  forfeited  for  the  benefit 
of  the  victims’  family,  and  their  wives  and  children  suffered 
perpetual  banishment.3  The  punishment  was  the  same  if  the 
mangling  was  for  “  magical  purposes,”  and  moreover,  “  the  head 
inhabitant  of  the  village  or  district,  when  privy  to  the  commission 
of  or  the  design  to  commit  this  crime,  and  not  giving  information 
thereof,  shall  be  punished  with  ioo  blows  ;  but  if  really  ignorant 
thereof,  he  shall  not  be  liable  to  any  punishment.  All  persons 
giving  information  by  which  such  offenders  are  brought  to 
justice,  shall  receive  from  government  a  reward  of  twenty  ounces 
of  silver.”4  Those  who  reared  venomous  animals  or  prepared 
drugs  of  a  poisonous  nature,  or  instructed  others  to  do  so,  for 
the  purpose  of  destroying  human  life  were  beheaded,  their 
property  was  forfeited,  and  their  wives  and  children  perpetually 

1  Section  285.  2  Section  286. 

8  Section  287.  For  a  case  of  wilful  murder  see  Appendix  XI. 

4  Section  288. 
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banished.  The  headman  of  the  village  suffered  the  same 
penalty  as  in  the  case  of  a  criminal  committing  murder  for 
magical  purposes.  An  informer  was  similarly  rewarded.  In¬ 
cantation  for  the  purpose  of  encompassing  a  person’s  death  was 
punished  in  the  same  way  as  contriving  murder,  and  if  death 
resulted  was  punished  capitally.1  Persons  buying  and  selling 
poisonous  drugs  for  wrongful  purposes  were  bambooed.2 

The  next  section  deals  with  killing  with  intent  to  kill.  This  is 
defined  by  the  Code  as  “  striking  in  a  quarrel  or  affray  so  as  to 
kill,  though  without  any  express  or  implied  design  to  kill,  whether 
the  blow  was  struck  with  the  hand  or  the  foot,  with  a  metal 
weapon,  or  with  any  instrument  of  any  kind.”  A  commentary 
on  a  previous  section  distinguishes  this  offence  from  preconcerted 
homicide  as  follows  :  “  Homicide  by  device,  although  resembling 
the  crime  of  intentional  homicide,  which  is  the  subject  of  another 
section  of  the  code,  is  distinguished  by  peculiar  traits  of  pre¬ 
meditation  and  contrivance,  whereas  the  latter  is  simply  under¬ 
stood  to  imply  an  intent  to  kill  at  the  time  the  attempt  was  made.”  3 
Persons  killing  with  intent  to  kill  are  beheaded.  “  When  several 
persons  contrive  an  affray,  in  the  course  of  which  an  individual 
is  killed,  the  person  who  inflicts  the  severest  blow  or  wound 
shall  be  strangled,  after  the  usual  period  of  confinement.  The 
original  contriver  of  the  affray,  whether  he  engages  in  it  or  not, 
shall  be  punished  at  the  least  with  ioo  blows,  and  perpetual 
banishment  to  the  distance  of  3000  li.  The  rest  of  the  party 
concerned  shall  be  punished  with  100  blows  each.”  This  was 
the  law  which  the  Chinese  constantly  attempted  to  extend,  as 
far  as  the  homicide  was  concerned,  to  European  sailors  involved 
in  an  affray  with  Chinese,  ending  fatally,  and  which,  on  account 
of  the  fundamental  differences  between  the  European  and  the 
Chinese  point  of  view,  the  Europeans  steadily  resisted. 

A  person  causing  death  to  another  by  taking  away  his  food 
or  his  raiment,  or  by  contriving  some  mischance  to  him,  is  liable 
to  strangulation,  lesser  injuries  by  the  same  means  being  punished 
proportionately.4  The  law  was  also  severe  on  dangerous  games. 
“  All  persons  playing  with  the  fist,  with  a  stick,  or  with  any 
weapon,  or  other  means  whatsoever,  in  such  manner  as  obviously 

1  Trials  for  witchcraft  were  not  unknown  in  England  in  the  seventeenth 
century. 

2  Section  290.  3  Staunton,  p.  562. 


4  Section  291. 
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to  be  liable  in  so  doing  to  kill,  and  thus  killing  or  wounding 
some  individual,  shall  suffer  the  punishment  provided  by  the  law 
in  any  ordinary  case  of  killing  or  wounding  in  an  affray  ;  likewise 
any  person  who,  being  engaged  in  an  affray,  by  mistake  kills  or 
wounds  a  bystander,  shall  be  punished  in  the  same  manner  ; 
that  is  to  say,  the  person  killing  another  in  the  manner  above 
stated  shall  suffer  death  by  being  strangled.”  Those  wounding 
only  shall  be  punished  with  proportionate  severity.  Where  one 
person  intends  to  kill  another,  and  by  mistake  kills  a  third  party, 
the  case  is  treated  as  intentional  homicide.  A  person  who  makes 
deceitful  representations,  resulting  in  the  death  of  another,1  he 
is  considered  guilty  of  intentional  homicide.  Where  a  person 
kills  or  wounds  another  purely  by  accident,  he  is  permitted  to 
redeem  himself  by  a  fine,  payable  to  the  family  of  the  victim.2 
This  is  the  “  crime  ”  of  accidental  homicide  ;  but  absence  of 
intention  is  carefully  defined  : 

“  By  a  case  of  pure  accident  is  understood  a  case  of  which  no 
sufficient  previous  warning  could  have  been  given,  either  directly, 
by  the  perceptions  of  sight  and  hearing,  or  indirectly,  by  the 
inferences  drawn  by  judgement  and  reflection  ;  as  for  instance,  when 
lawfully  pursuing  and  shooting  wild  animals,  when  for  some  purpose 
throwing  a  brick  or  tile,  and  in  either  case  unexpectedly  killing  any 
person  ;  when  after  ascending  high  places,  slipping  and  falling  down, 
so  as  to  chance  to  hurt  a  comrade  or  a  bystander  ;  when  sailing  in  a 
ship  or  other  vessel,  and  driven  involuntarily  by  the  winds  ;  when 
riding  on  a  horse  or  in  a  carriage,  being  unable,  upon  the  animal  or 
animals  taking  fright,  to  stop  or  to  govern  them  ;  or  lastly,  when 
several  persons  jointly  attempt  to  raise  a  great  weight,  the  strength 
of  one  of  them  failing,  so  that  the  weight  falls  on,  and  kills  or  injures 
his  fellow-labourers  : — in  all  these  cases  there  could  have  been  no 
previous  thought  or  intention  of  doing  an  injury,  and  therefore  the 
law  permits  such  persons  to  redeem  themselves  from  the  punishment 
provided  for  killing  or  wounding  in  an  affray,  by  a  fine  3  to  be  paid  to 
the  family  of  the  deceased  or  wounded  person,  which  fine  will  in  the 
former  instance  be  applicable  to  the  purpose  of  defraying  the  expense 
attending  burial,  and  in  the  latter,  to  that  of  procuring  medicine  and 
medical  assistance.”  4 

Where  a  wife  was  guilty  of  gross  disrespect,  by  striking  and 
abusing  a  husband’s  parents  or  grandparents,  and  the  husband 

1  E.g.  where  he  represents  that  a  bridge  is  trustworthy,  knowing  the 
boards  to  be  rotten. 

2  Cf.  the  case  of  Edward  Sheen.  3  Taels  12.42. 

4  Section  292.  This  Section  irresistibly  recalls  the  Lex  Aquilia,  but  the 
procedure  here  is  crimina1. 

vol.  1.  1 
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killed  her  in  consequence,  he  suffered  only  a  hundred  blows.1 
If  a  wife  were  struck  by  her  husband,  and  she  committed  suicide, 
no  responsibility  attached  to  the  husband.2  Where  a  man  killed 
his  son,  grandson,  or  slave,  and  attributed  the  offence  to  someone 
else,  he  received  70  blows,  and  suffered  six  months’  banishment. 
A  person  who  attributed  the  death  of  his  infirm  relatives  to 
an  innocent  person  was  punished,  proportionately  to  the  degree 
of  closeness  of  the  relationship — an  unexpected  rule,  since  if  the 
crime  was  committed  by  a  stranger,  he  was  not  affected  in  any 
way  by  the  degree  of  relationship.  If  an  accusation  is  lodged  in 
such  circumstances,  it  is  treated  as  a  malicious  accusation,  and  if 
money  is  extorted,  the  offence  is  considered  theft  or  robbery 
according  to  the  facts  of  the  case.3 

Carelessly  shooting  with  bows  and  arrows  or  other  weapons, 
or  throwing  bricks  or  stones  (presumably  for  sport  only,  as  other¬ 
wise  this  portion  of  the  section  would  conflict  with  Section  292, 
dealing  with  genuine  accidents  due  to  the  same  cause),  near  to 
human  habitations  was  an  offence  punishable  by  40  blows.  If 
a  person  were  wounded  as  a  result,  the  offender  was  treated  one 
degree  less  severely  than  if  the  wound  had  been  the  consequence 
of  an  affray,  and  if  a  person  were  killed,  the  offender  received 
100  blows,  and  suffered  perpetual  banishment.4 

An  interesting  case  under  this  section  is  recorded  in  Appendix 
XXX  to  Staunton’s  translation  of  the  Penal  Code.  Whang- 
chang-whay  and  Yao-wun-kuey 5  were  hunters  by  profession, 
and  set  forth  with  muskets  and  dogs,  and  three  other  persons,  to 
hunt  deer.  Whang  saw  a  deer  in  front  of  him,  fired,  but  missed 
the  deer  and  killed  Yao,  who  had  accidentally  come  forward. 
Whang  and  his  three  companions,  being  greatly  alarmed,  hid 
Yao’s  musket,  and  spread  the  report  that  he  must  have  killed 
himself  accidentally  by  a  fall  from  the  rocks.  Yao’s  elder  brother, 
however,  found  the  dead  body,  and  reported  the  affair  to  the 
magistrate.  “  It  appeared  clearly  on  examination,  that  Whang- 
chang-whay,  upon  seeing  the  deer,  had  taken  aim  at  the  animal 
with  his  gun,  and  that,  at  the  same  instant,  the  deer  had  run  past 
him,  followed  by  Yao-wun-kuey.  Whang-chang-whay  had  how-  • 
ever  already  lighted  the  match  of  the  gun,  which  accordingly  went 

1  Aliter  if  she  were  disrespectful  to  their  memory  only,  and  he  killed  her. 

2  Section  293.  3  Section  294.  4  Section  296. 

5  Staunton's  spelling. 
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off,  and  mortally  wounded  Yao-wun-kuey,  before  he  was  able  to 
change  its  direction.  The  aim  had  taken  effect  before  sight  or 
hearing  could  notice,  or  any  thought  or  consideration  ward  off 
the  fatal  blow.  No  injury,  therefore,  to  anyone  could  have  been 
proposed  or  thought  of  by  him,  when  he  thus  unfortunately  gave 
a  mortal  wound  to  Yao-wun-kuey.”  The  offence  was  therefore 
considered  by  the  provincial  Viceroy  to  be  homicidal  by  mis¬ 
chance,  redeemable  by  a  fine.  The  Supreme  Court  at  Peking, 
however,  revised  the  sentence,  assimilating  the  case  to  one  result¬ 
ing  from  shooting  with  bows  and  arrows,  the  punishment  for  which 
was  ioo  blows,  and  three  years’  banishment.1  According  to 
Western  notions,  however,  the  case  would  seem  to  come  rather 
under  Section  292, 2  as  the  Viceroy  of  Kiangsu  held,  than  under 
Section  295. 

Persons  driving  horses  and  carriages  recklessly,  without  cause, 
through  crowded  thoroughfares  were  treated  similarly,  whilst 
persons  committing  the  same  offence  in  the  open  country  were 
not  punished  if  a  person  was  wounded  only,  but,  if  he  were 
killed,  the  offender  received  100  blows  and  paid  ten  ounces  of 
silver  to  the  relatives.  Any  injury  resulting  from  a  person  pro¬ 
ceeding  on  public  business  was  treated  as  purely  accidental,  and 
homicides  were  therefore  redeemable  by  the  usual  fine.3 

Surgeons  were  responsible  for  the  treatment  of  their  patients. 
When  persons  died  in  consequence  of  unskilful  treatment,  other 
practitioners  examined  the  nature  of  the  medicine  or  wound,  and, 
if  the  death  was  the  result  of  a  genuine,  undesigned  error,  it  was 
treated  as  an  accidental  homicide,  redeemable  by  payment  of 
12.42  taels.  If  the  death  were  the  result  of  an  improper  motive 
on  the  part  of  the  surgeon,  he  was  beheaded.4 

Persons  digging  pits,  or  setting  traps  for  game  and  omitting 
to  give  notice,  received  40  blows.  If  a  person  was  wounded  in 
consequence,  the  offender  was  punished  two  degrees  less  severely 
than  if  the  injury  had  been  the  result  of  an  affray.  If  a  person 
was  killed,  the  offender  received  100  blows  and  three  years’ 
banishment,  and  was  condemned  to  pay  ten  ounces  of  silver  to 
the  relatives  of  the  victim.5 

A  person  using  threats  to  cause  a  person  to  commit  an  act 


1  According  to  Section  295. 

2  Lawfully  pursuing  wild  animals  is  expressly  mentioned  in  the  section. 

3  Section  296.  4  Section  297.  5  Section  298. 
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otherwise  lawful,  and  thereby  causing  the  other  to  commit 
suicide,  was  punished  by  ioo  blows,  and  was  condemned  to  pay 
ten  ounces  of  silver  to  the  relatives.  If  a  near  elder  relation  were 
the  victim,  the  offender  was  strangled.  If  the  relation  were  more 
remote,  the  punishment  varied  with  the  degree  of  relationship. 
If  the  threats  were  made  with  the  object  of  compelling  the  other 
to  do  some  unlawful  act,  the  offender  was  beheaded.1 

Those  who  concealed  and  compromised  a  murder  were 
punished,  the  punishment  varying  according  to  the  degree  of 
relationship  (if  any)  existing  between  the  victim  and  the  person 
concealing  and  compromising  the  crime.2  The  last  section  of  the 
book  declares  :  “  When  any  person  is  aware  that  his  comrade 
has  contrived  the  means  of  inflicting  a  violent  injury,  and  is 
desirous  of  executing  such  unlawful  purpose,  if  he  does  not 
endeavour  to  prevent  the  design  from  being  carried  into  effect, 
so  as  to  preserve  harmless  the  object  of  it,  or,  when  unable  so  to 
do,  if  he  does  not,  at  least,  after  the  crime  is  committed,  give 
information  thereof  to  a  magistrate,  he  shall  be  punished  for  the 
omission  with  ioo  blows.” 3  This  law,  however,  was  very 
generally  disregarded.  The  Chinese  citizen,  wherever  possible, 
disassociated  himself  completely  from  anything  which  threatened 
to  bring  him  into  contact  with  the  law  courts.  For  this  reason, 
even  at  the  present  day,  it  is  difficult  to  get  persons  to  come 
forward  and  prosecute  for  crime  in  China.4 

The  law  of  quarrelling  and  fighting  may  be  found  in  Book 
Three  of  Division  Six  of  the  Code.  Not  all  the  specialised  forms 
of  it  need  be  considered,  but  only  that  which  relates  to  common 
affrays.  The  general  principle  is  that  “  in  all  ordinary  cases  of 
quarrelling  and  fighting,  every  person  who  strikes  another  with 
his  hand  or  his  foot,  but  not  so  as  to  produce  any  assignable  hurt 
or  wound,  shall  be  punished  with  20  blows.”  The  Code  then 
proceeds  to  establish  an  elaborate  scale  of  punishments  for  a  great 
number  of  aggravations  of  this  offence.  Two  important  para¬ 
graphs,  however,  contain  principles  which  the  Canton  officials 
unsuccessfully  attempted  to  extend  to  European  seamen  engaging 
in  affrays  ending  fatally  : 

“  If  several  persons  jointly  attack  another,  and  in  course  of  the 
affray,  mortally  wound  him,  the  person  who  struck  the  last  and 

1  Section  299.  2  Section  300.  3  Section  301. 

4  For  an  example  of  this,  recorded  by  William  Hunter,  see  Appendix  XII. 
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severest  blow,  shall  be  esteemed  the  principal  in  the  homicide  :  in 
those  cases  of  promiscuous  fighting,  in  which  it  is  impossible  to 
ascertain  who  struck  the  first  blow,  and  who  the  last,  who  struck  the 
lightest,  and  who  the  heaviest,  the  original  contriver  shall  in  general 
be  esteemed  the  principal  ;  and  when  there  is  no  evidence  of  previous 
contrivance,  the  responsibility,  as  principal  offender,  shall  attach  to  the 
person  who  first  engaged  in  the  affray,  or  commenced  the  quarrel. 

“  In  the  case  of  a  combat  between  two  persons  engaging  in  an 
affray,  and  promiscuously  striking  and  fighting  each  other,  they  shall 
be  punished  respectively,  according  to  the  blows  duly  ascertained, 
and  proved  by  examination  of  the  effects,  to  have  been  received  by 
their  antagonists,  except  that  the  punishment  of  the  person,  or  persons 
who  only  return  the  blows  received,  and  have  the  right  and  justice 
of  the  dispute  on  his  or  their  side,  shall  be  reduced  two  degrees  in 
consideration  of  such  favourable  circumstances.”1 

When  any  person  is  wounded,  it  is  the  duty  of  the  magistrates 
to  hold  an  inquiry,  after  which  they  must  fix  the  period  during 
which  the  offender  is  to  be  held  responsible  (1)  to  provide  for 
medical  aid  for  the  wounded  man,  and  (2)  to  answer  for  his 
death,  should  it  occur  within  that  period.  If  the  wounded  man 
recovers  from  the  wound  and  then  dies  within  the  period,  or 
alternatively  dies  beyond  the  prescribed  period,  the  offender  is 
punished  by  blows  and  banishment,  according  to  the  nature  of 
the  wound.  If  the  person  entirely  recovers,  the  offender  suffers 
only  a  nominal  punishment,  unless  some  permanent  disability 
remains,  when  he  is  punished  in  full.  Twenty  days’  responsi¬ 
bility  was  fixed  for  wounds  caused  with  the  hand,  foot,  or  any 
article  not  a  weapon  of  defence,  and  thirty  days  for  a  sharp 
instrument,  fire,  or  scalding  water  ;  where  bones  are  broken, 
fifty  days’  responsibility  is  required,2  and  Staunton  notes  that 
forty  days  was  fixed  for  gunshot  wounds.  Several  of  the 
Company’s  seamen  profited  through  the  application  of  this  rule 
and  the  subsequent  recovery  of  the  Chinese. 


Summary  of  the  Law 

Such,  then,  was  the  substance  of  the  law  with  which  Europeans 
in  China  came  most  in  conflict.3  Surveyed  in  its  entirety,  it 
compares  not  unfavourably  from  the  standpoint  of  severity  with 

1  Section  302.  2  Section  303. 

3  Some  exceedingly  interesting  criticisms  of  the  law,  extracted  from 
a  contribution  to  The  Chinese  Repository,  appear  in  Appendix  XIII. 
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the  English  criminal  law  of  the  period,  for  it  must  be  remembered 
that  in  theory,  in  England,  a  man  could  still  be  executed  for  steal¬ 
ing  more  than  one  shilling,  and  that  in  his  trial  he  would  not 
enjoy  the  benefit  of  a  counsel  to  plead  for  him.  The  true  conflict, 
however,  was  not  between  a  barbarous  and  a  more  enlightened 
and  merciful  system,  but  between  two  conflicting  sets  of  juristic 
principles.  English  law  considered  that  the  essence  of  a  criminal 
act  was  the  wrongful  motive  of  the  wrongdoer.  Chinese  law 
applied  the  lex  talionis  to  a  number  of  cases  which  in  English  law 
would  be  classed  as  manslaughter  ;  it  failed  to  recognise  the 
validity  of  the  plea  of  self-defence,  and  purely  accidental  homicides 
involved  criminal  liability,  which  might  be  absolved  by  payment 
of  a  small  fine.  Again,  it  must  be  remembered  that  the  theory 
of  Chinese  law  was  one  thing,  its  practice  was  another.  The  law 
of  homicide  as  applied  by  the  officials  at  Canton  practically 
involved  the  forfeiture  of  one  life  for  every  life  lost,  no  matter 
in  what  fashion— and  they  sought  to  be  particularly  rigorous  in 
their  application  of  the  law  to  the  foreigner.  Lastly,  trials,  as 
will  be  evident  from  a  perusal  of  the  account  of  the  trial  of 
Terranovia,  were  utterly  useless  as  a  method  of  establishing  guilt. 
No  scientific  examination  of  the  witnesses  was  attempted,  nor 
was  any  effort  made  to  assess  the  varying  testimony  at  its  true 
worth.  Not  infrequently  a  magistrate  formed  an  opinion  upon 
the  case  before  the  hearing,  and  all  subsequent  evidence  failed 
to  cause  him  to  modify  his  views  in  any  particular.  Moreover, 
and  what  was  perhaps  most  damaging  of  all,  bribery  and  partiality 
were  allowed  to  influence  decisions,  with  a  cynical  disregard  of 
the  equities  of  the  case,  and  although  this  fact  occasionally  allowed 
a  European  to  escape  from  a  difficult  position,  when  the  homicide 
complained  of  was  purely  accidental,  it  filled  the  Company  with 
a  deep  distrust  of  the  workings  of  Chinese  law.  Again,  Chinese 
law  required  a  confession  by  the  prisoner  to  precede  conviction, 
and  in  order  to  obtain  this,  torture  was  freely  used  beyond  the 
limits  specified  by  the  Code,  and  frequently  also  torture  was 
applied  to  witnesses  in  a  vain  endeavour  to  discover  the  truth. 1 
Lastly,  the  Chinese  legal  system  was  based  upon  the  principle 
that  for  every  crime  someone  was  ultimately  responsible.  The 
implications  of  the  doctrine  of  responsibility  will  be  considered 
more  fully  in  the  next  section,  but  for  the  present  it  will  be 

1  See  further,  Section  V. 
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sufficient  to  notice  that  it  implied  that  in  every  homicide  case, 
someone  must  be  punished,  or  otherwise  the  magistrates  them¬ 
selves  were  punishable,  on  the  grounds  that  they  had  failed  in 
their  duty  of  bringing  criminals  to  justice. 


III.  THE  DOCTRINE  OF  RESPONSIBILITY  IN  CHINESE  LAW 

The  doctrine  of  responsibility  in  Chinese  law  was  a  further 
obstacle  to  the  recognition  of  Chinese  jurisdiction  over  foreigners 
residing  in  China  during  the  eighteenth  and  nineteenth  cen¬ 
turies.  In  Western  systems  of  law  the  theory  that  an  individual 
is  alone  responsible  for  the  consequences  of  those  acts  which  he 
has  either  committed  or  authorised  is  unquestioned.  In  China, 
however,  it  was  otherwise.  The  fact  of  living  in  association 
with  other  beings  involved  a  person  in  a  complicated  system  of 
responsibility  for  the  actions  of  others.  Thus  Morse  points  out 
that  a  village  is  collectively  responsible  for  a  theft  committed  in 
it.  If  a  son  commits  an  offence,  his  father  is  responsible  ; 
similarly  the  whole  family  is  responsible  for  a  bankrupt,  both 
in  body  and  estate.  An  employer  is  liable  for  the  acts  of  his 
servants,  the  magistrate  of  a  town  is  held  responsible  to  the  Central 
Government  in  respect  of  murders  committed  in  it,  for  the 
discovery  and  arrest  of  the  murderer,  and  for  the  prosecution, 
condemnation,  and  execution  of  the  guilty  man.  Again,  if  A 
commits  suicide  on  B’s  doorstep,  B  is  responsible.  Lastly,  a 
governor  or  viceroy  of  a  province  is  responsible,  not  only  for 
failing  to  suppress  a  rebellion  within  it,  but  also  for  such  in¬ 
evitable  accidents  as  a  great  river  bursting  its  banks.1  On 
account  of  the  peculiar  structure  of  Chinese  law,  this  responsi¬ 
bility  was  in  every  case  penal,  often  involving  the  liability  of  the 
person  responsible  to  suffer  the  same  punishment  as  the  offender 
would  have  undergone  if  he  could  have  been  found.2  This 

1  International  Relations  of  the  Chinese  Empire,  i.  p  115. 

2  Dr.  Milne,  an  early  Protestant  missionary  to  China,  observes  :  “The 
laws  of  China  operate  very  powerfully  against  the  exercise  of  benevolence  in 
cases  where  it  is  most  needed.  Whatever  crimes  are  committed  in  a  neigh¬ 
bourhood,  all  the  neighbours  around  are  involved  ;  and  contrary  to  what  is 
the  case  in  most  other  civilised  countries,  the  law  considers  them  guilty  until 
they  can  prove  themselves  innocent.  Hence  the  terror  of  being  implicated 
in  any  evil  that  takes  place,  sometimes  prevents  the  people  from  quenching 
fire,  until  the  superior  authorities  be  first  informed,  and  from  relieving  the 
distressed,  until  it  is  often  too  late.  Hence  it  not  infrequently  happens,  that 
a  man  who  has  had  the  ill  fortune  to  be  stabbed  to  death  in  the  street  near  to 
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system  of  responsibility  was  a  condition  of  everyday  existence. 
When  the  foreigner  arrived  in  China  the  Chinese  officials  sought 
to  apply  the  same  doctrine  to  him,  too.  Thus,  before  the  signing 
of  the  treaties  guaranteeing  extraterritoriality,  the  provincial 
authorities  at  Canton  made  repeated  efforts  to  hold  the  East 
India  Company  responsible  for  the  wrongful  acts  of  all  British 
subjects  in  the  province.  A  good  example  of  the  difficulties 
arising  out  of  this  was  furnished  in  1821,  when  two  Chinese 
were  killed  during  an  attack  on  sailors  from  H.M.S.  Topaze. 
The  Chinese  attempted  to  attach  responsibility  to  the  Company, 
although,  according  to  Western  notions,  they  had  no  control 
whatever  over  the  actions  of  the  warship’s  crew.  It  was  therefore 
impossible  for  the  Company  to  satisfy  the  Chinese  demand  for 
compensation,  and  as  a  result  the  Chinese  established  a  boycott, 
lasting  for  two  months.1 

As  far  as  official  life  was  concerned,  the  doctrine  of  responsi¬ 
bility  was  applied  with  unsparing  rigour,  and  added  not  a  little 
to  the  difficulties  of  administration.  If  an  official  took  action, 
he  was  responsible  for  all  the  consequences  of  that  action,  so 
that  if  it  failed  to  succeed  he  was  punished.  Thus,  Lin  Tse-su 
undertook  to  suppress  the  opium  traffic  and  failed.  He  was 
transported  in  consequence.2  On  the  other  hand,  if  the  official 
did  not  act,  when  he  might  profitably  have  done  so,  or  when 
he  ought  to  have  done  so,  he  was  again  responsible.  Not  un¬ 
naturally,  the  Chinese  official  frequently  invented  purely  imaginary 
accounts  of  events.  Thus,  a  conviction  must  always  be  secured 
for  every  crime,  and  if  the  criminal  could  not  be  found,  then  the 
person  responsible  for  him  was  taken.  If  no  one  responsible 
for  him  could  be  found,  an  individual  was  taken  at  random,  and 
condemned  for  the  crime,  and  a  fictitious  account  of  it  was  sent 
to  Peking.  Thus,  in  a  case  which  occurred  in  1820,  the  East 
India  Company  refused  to  surrender  a  sailor  after  a  general 
scuffle  between  some  sailors  and  the  Chinese,  and  the  Viceroy 
obtained  permission  to  hold  a  judicial  investigation,  as  a  result 
of  which  the  crime  was  fixed  on  a  seaman  entirely  unconnected 

his  neighbour’s  door,  or  who,  having  fallen  down  through  fatigue  or  disease, 
dies,  is  often  allowed  to  remain  on  the  spot  until  the  stench  of  the  putrid 
corpse  obliges  them,  for  their  own  safety,  to  get  it  by  some  means  or  other 
buried  out  of  the  way  ”  ( The  Chinese  Repository,  i.  p.  330). 

1  Morse,  op.  cit.  pp.  105-106.  See  also  ante,  Chapter  II,  Section  II. 

2  Morse,  op.  cit.  p.  279.  For  further  examples  of  the  application  of  this 
doctrine  to  official  life,  see  Appendices  XIV,  XV,  and  XVI. 
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with  the  affair,  who  had  committed  suicide  at  the  same  time  on 
another  ship.  When  the  relatives  of  the  Chinese  attempted  to 
throw  doubts  on  the  accuracy  of  the  report  prepared  by  the 
Viceroy  they  were  severely  dealt  with.1 

The  Supreme  Court  at  Peking  was  constantly  trying  offenders 
who  had  held  important  posts  in  the  provinces,  and  had  rendered 
themselves  liable  for  untoward  events,  which  had  occurred 
within  their  jurisdiction.  As  a  result  there  is  no  lack  of  material 
by  which  to  trace  the  doctrine  of  responsibility,  as  applied  to 
high  officials  of  the  Empire,  in  practice.2 


IV.  CHINESE  PRISONS,  1805-35 

In  an  interesting  chapter  of  Messrs.  Lanning  and  Couling’s 
“  History  of  Shanghai,”  discussing  the  grounds  for  extra¬ 
territoriality,  Mr.  Lanning  observes  : 

“  Offences  in  the  West  are  carefully  and  formally  inscribed  in  law 
books  and  statutes,  and  nothing  is  a  crime  which  is  omitted  therefrom. 
But  this  was  not  so  in  China  until  quite  recently.  The  Canton 
officials  found  no  difficulty  in  making  it  a  capital  offence  for  a  native 
to  teach  Chinese  to  a  foreigner,  a  ‘  crime  ’  never  before  heard  of. 
There  was  no  security,  therefore,  against  extra-legal  action  of  the  most 
serious  kind.  Nor  was  this  the  worst  of  the  faults  to  be  found  in 
Chinese  practice.  It  was  notoriously  corrupt.  We  need  not  dwell 
on  this  phase — the  most  fatal — of  native  legal  procedure.  Had 
China’s  proverbial  lore  not  condemned  it  in  the  most  stinging  and 
satirical  terms,  her  revolutionary  writers  of  the  20th  century  would 
have  saved  us  the  trouble  of  condemning  at  length  this  unpardonable 
practice.  We  pass  on,  therefore,  to  our  last  proof  that  extraterri¬ 
toriality  was  not  a  matter  that  could  be  discussed  or  negotiated.  We 
refer  to  the  Chinese  prisons.  In  an  appendix  we  quote  enough  of 
the  testimony  of  an  eye-witness  to  show  what  these  were  like  when 
the  Treaty  of  Nanking  was  made,  and  we  have  already  shown  that 
our  own  prisons  at  an  earlier  date  were  no  better.  We  shall,  moreover, 

1  See  ante,  Chapter  II,  Section  II. 

2  The  following  case  (not  in  any  way  exceptional)  from  The  Chinese 
Repository  (i.  p.  295)  occurred  in  1832  :  “  The  Governor  of  Peking  has  requested 
the  emperor  to  punish  him  severely,  for  failing  to  detect  Yin-Laousen,  who 
had  formed  a  plot  to  rebel,  and  obtained  thousands  of  associates  in  three 
provinces.  The  emperor  has  granted  the  governor  his  request.”  All  Chinese 
officials  were  compelled  to  confess  their  shortcomings  on  leaving  office.  If 
they  concealed  some,  which  were  afterwards  discovered,  they  were  punished 
more  severely.  In  this  case,  the  size  of  the  conspiracy,  and  the  fact  that  the 
governor  was  immediately  under  the  eye  of  the  central  government,  obviously 
made  all  attempts  to  conceal  the  matter  futile.  See  also  Sections  288  and  289 
of  the  Code  on  the  responsibility  of  a  village  headman. 
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have  occasion  to  refer  to  further  examples  in  Shanghai’s  own  ex¬ 
perience.  This  vital  factor  in  the  case  may,  therefore,  be  dismissed 
for  the  present  without  further  comment.” 

And  that  is  all  Mr.  Lanning  has  to  say  about  Chinese  prisons, 
for  on  turning  to  the  appendices  the  reader  finds  that  they  do 
not  include  the  promised  account  of  Chinese  prisons  at  the  time 
of  the  Treaty  of  Nanking.  Unfortunately,  Mr.  Lanning  died 
before  the  volume  was  complete,  and  Mr.  Couling,  who  continued 
his  work,  writes  : 

“  It  is  not  known  what  eye-witness  Mr.  Lanning  was  going  to  call 
in  here,  and  perhaps  the  horrors  of  Chinese  prisons  may  be  left  to  the 
imagination  of  the  reader  without  further  description.” 

In  the  tenth  appendix  to  Sir  George  Staunton’s  translation 
of  the  Chinese  Penal  Code,  however,  appears  an  address  from 
Pe-ling,  Sub-Viceroy  of  Kwangtung,  to  the  Emperor,  and  dated 
1805,  describing  the  condition  of  certain  Cantonese  prisons,  and 
the  document  forms  an  excellent  basis  for  a  comparison  of 
Chinese  prisons  at  that  date  with  English  prisons  during  the 
seventeenth  and  eighteenth  centuries. 

Pe-ling’s  address  takes  the  form  of  a  specific  charge  against 
certain  district  magistrates  (1)  for  neglect  and  delay  in  the 
execution  of  justice,  as  a  consequence  of  which  the  prisons  have 
been  filled  to  overflowing,  with  the  result  that  other  unauthorised 
places  had  been  used  as  prisons  ;  (2)  with  connivance  at  ex¬ 
tortion  of  prison  officials  from  the  prisoners  ;  and  (3)  with  the 
illegal  employment  of  female  curators,  concerning  whom  Staunton, 
in  a  footnote,  somewhat  grimly  observes  :  “  The  peculiar  sense  in 
which  this  word  is  employed  will  appear  from  the  sequel.”  These 
abuses,  the  Sub- Viceroy  contends,  have  resulted  in  considerable 
loss  of  life,  and  he  therefore  petitions  for  the  degradation  and 
removal  of  the  offending  magistrates,  together  with  suitable 
punishment. 

From  the  Imperial  edict  which  was  issued  in  reply  to  the 
address,  on  August  16,  1805,  it  becomes  apparent  that  the 
administration  of  Kwangtung  had  been  getting  into  a  bad  state  for 
some  time  previously,  and  that  Na-yen-tching  had  been  appointed 
Viceroy  of  Kwangtung  and  Kwangsi  in  order  to  put  matters  on 
a  proper  footing  again.  To  assist  him  in  carrying  out  his  reforms, 
Pe-ling  had  replaced  Sun-ya-ting  and  Hoo-tu-eu,  whom  the 
edict  describes  as  successively  Sub-Viceroys  of  Kwangtung. 
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Evidently  the  Imperial  Government  had  not  been  altogether 
satisfied  with  the  state  of  Kwangtung,  even  after  Na-yen-tching 
had  assumed  office,  for  a  month  or  two  after  Pe-ling’s  address 
concerning  Cantonese  prisons,  the  Emperor  promulgated  another 
edict  to  Na-yen-tching,  concerning  the  admission  of  some  Russian 
ships  into  Canton,1  and  had  “  directed  an  enquiry  to  be  held  on 
the  conduct  of  the  Hoppo  Yen,  who  was  principally  culpable  in 
this  affair  ;  and  we  have  further  directed  that  the  proper  board 
should  deliberate  and  report  to  us,  whether  the  Viceroy  Na  and 
Sub-Viceroy  Sun  are  not  likewise  censurable  for  their  con¬ 
currence.”  The  same  edict  also  informs  us  significantly  that  the 
name  of  the  present  Viceroy  is  Vu.2  However,  as  far  as  the  earlier 
episode  of  the  prisons  is  concerned,  the  Emperor  writes  in  his 
edict  replying  to  Pe-ling’s  address  :  “  With  regard  to  Na-yen- 
tching  and  Pe-ling  who  have  so  lately  succeeded  to  the  govern¬ 
ment  of  the  province,  we  highly  applaud  the  vigour  and  ability 
they  have  shown  in  the  administration  of  public  affairs,  and  it  is 
our  pleasure  that  the  supreme  court  for  civil  affairs  do  take  their 
merits  into  consideration.”  This  edict,  with  the  later  one  just 
considered,  form  an  interesting  commentary  on  the  mutability 
of  human  glory. 

Pe-ling,  however,  seems  to  have  been  a  more  thorough-going 
servant  of  the  Emperor  than  his  immediate  superior  (there  is  no 
record  in  the  pages  of  Staunton’s  illuminating  appendices  of  his 
degradation,  as  there  is  of  Na’s),  and  the  first  part  of  his  report 
is  devoted  to  convincing  the  Supreme  Government  of  his 
efficiency.  He  writes  : 

“  My  first  inquiries  enabled  me  to  discover  that  in  the  hands  of 
the  officers  of  justice  in  this  province  of  Quangtung,  the  authority 
of  the  laws  had  been,  in  some  cases  abused,  and  in  others,  neglected 
and  relaxed  ;  the  prisons  were  full,  and  informations  had  accumu¬ 
lated  ;  but  the  dusty  records  of  unfinished  cases  sufficiently  evinced 
that  very  remote  must  be  the  day  of  their  final  adjustment,  and  no 
less  remote  the  day,  on  which  the  wrongs  of  the  injured  parties  could 
be  redressed.3  The  crafty  scribes  and  lawless  attendants  of  the  courts 

1  The  incident  is  discussed  in  the  present  writer’s  “  An  Early  Plea  for 
Extraterritoriality  in  China,”  Law  Quarterly  Review,  xlii.  p.  101. 

2  The  system  of  spelling  these  names  is  Staunton’s. 

3  These  terms,  especially  the  reference  to  the  “  dusty  records,”  might 
have  been  applied  to  our  own  Court  of  Chancery  during  the  first  half  of  last 
century.  It  should  be  remembered,  however,  that  all  these  cases  were 
criminal,  and  not  civil. 
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of  justice  had  not  scrupled  to  combine  and  concert  with  thriving 
profligates  in  forming  plans  of  deceit  and  extortion  ;  and  the  country 
in  general  has  but  too  deeply  felt  the  injurious  consequences.  On 
my  arrival  at  the  government  allotted  to  me  by  Your  Majesty,  it  was 
my  first  care  to  seek  for,  and  to  remove  successively,  the  most  obnoxi¬ 
ous  of  the  official  attendants,  by  whose  misconduct  the  town  and 
country  had  been  disturbed.  Two  of  the  most  notorious  among  the 
attendants  of  the  courts,  by  name  Me-liang  and  Ly-yue-quang,  have 
already  undergone  a  rigorous  examination  and  punishment.  The 
removal  of  the  delinquents  who  had  been  the  most  distinguished  by 
their  rapacity  and  extortion,  contributed  much  to  ease  and  tranquillize 
the  minds  of  the  people  ;  I  proceeded,  nevertheless,  in  my  investiga¬ 
tion,  and  had  occasion  to  notice,  that  in  the  divisions  of  the  city,  under 
the  government  of  the  Nan-hay-sien  and  Pun-yu-sien,  exclusive  of 
the  legal  prisons  already  full  of  persons  in  lawful  confinement,  several 
subsidiary  buildings  had  been  engaged,  with  the  acquiescence  of  the 
said  magistrates,  and  under  the  sanction  of  various  names,  but 
uniformly  for  the  sole  purpose  of  imprisonment.’ ’ 

At  first  sight  it  seems  a  small  transgression  for  a  magistrate 
to  take  over  special  buildings  and  convert  them  into  emergency 
prisons  when  the  public  jails  were  already  overflowing,  but  even 
a  Chinese  official  was  appalled  by  the  abominable  conditions 
prevailing  in  some  of  these  emergency  hells.  Moreover,  a  number 
of  these  places  were  not  public  prisons  at  all,  but  private  places  of 
detention  for  those  who  had  incurred  the  wrath  of  some  wealthy 
citizen  or  corrupt  official.  As  far  as  the  persons  in  the  public 
dungeons  were  concerned,  Pe-ling  records  that 

“  among  the  prisoners,  many  had  been  brought  up  from  the  country, 
under  charges  of  theft,  murder,  and  the  like,  accompanied  by  the 
witnesses  and  accusers  respectively  concerned  ;  the  cognisance  of 
their  offences  having  been  referred  to  the  magistrates  of  the  provincial 
capital  ;  but,  whether  the  parties  were  more  or  less  implicated,  the 
charges  serious  or  trifling,  it  was  usual  to  expose  them  for  many 
months,  or  even  a  year,  to  the  hardship  of  a  tedious  and  indiscriminate 
confinement,  in  these  unauthorized  places  of  detention.” 

Bad  as  was  the  plight  of  these  unfortunates,  often  torn  from 
their  country  homes  to  answer  (after  a  delay  of  many  months) 
a  charge  of  which  they  were  entirely  innocent,  it  was  nothing 
compared  with  the  state  of  those  in  private  prisons,  and  Pe-ling 
records  that  in  two  districts  of  Canton  alone  there  were  no  fewer 
than  twenty-two  of  them,  in  which  two  hundred  people  were 
imprisoned. 


OBSTACLES  TO  RECOGNITION  125 

“  It  was  found  that  these  places  were  inclosed  with  a  wooden 
railing,  disposed  like  a  cage,  but  at  the  same  time  attached  on  one 
side,  to  the  wall  of  the  contiguous  building,  and  subdivided  into  cells 
by  means  of  beams  and  rafters.  Thus  constructed,  these  dark 
dungeons  have  been  in  fact,  employed  to  enforce,  by  oppressive  and 
arbitrary  confinement,  nothing  less  than  a  system  of  fraud  and 
extortion.  I  hastened,”  Pe-ling  continues,  “  after  investigating,  to 
remedy  this  grievance,  but  already  many  persons  had  perished  under 
confinement  ;  and  the  inhuman,  nefarious  practice  has  been  so  long 
established,  that  it  is  difficult  to  ascertain  the  year  in  which  it  origi¬ 
nated,  or  to  conjecture  how  many  lives  have  been  sacrificed  by  its 
continuance.  The  people  were  either  chilled  with  despair,  or 
murmuring  with  indignation  at  the  existence  of  such  an  abuse.” 

The  Sub-Viceroy  then  considers  the  practice  of  appointing 
female  curators. 

“  These  women,”  he  says,  “  had  become  confidential  agents  of 
traders,  whom  they  enabled  to  carry  on  a  disgraceful  and  illicit 
commerce  of  female  slaves,  and  they  often  assisted  in  obtaining  a 
certificate  from  the  magistrates,  when  the  original  right  to  the  slave 
was  not  free  from  suspicion.  To  the  custody  of  these  women,  all  the 
female  prisoners  who  had  not  yet  received  sentence,  or  been  dis¬ 
charged,  were  committed  ;  and  the  younger  part  of  them  were  not 
infrequently  let  out  for  prostitution,  and  the  wages  thereof  received 
by  the  curators  as  a  part  of  their  regular  profits.” 

Pe-ling  therefore  records  the  measures  he  has  taken  to  suppress 
these  abuses.  He  is  holding  an  investigation  of  all  cases,  with  the 
object  of  discharging  at  once  those  who  cannot  be  proved  guilty. 
He  has  closed  all  unauthorised  prisons,  some  of  them  being  razed 
to  the  ground,  and  he  has  abolished  the  female  curators,  releasing 
their  charges  on  bail.  Moreover,  he  has  dismissed  the  corrupt 
magistrates,  and  he  requests  the  Peking  Government  to  confirm 
his  order  of  dismissal,  and  to  direct  the  Supreme  Court  to  proceed 
with  an  investigation  into  the  charges  against  them. 

In  due  course  the  decision  of  the  Imperial  Government  was 
declared.  The  edict  observes  that  the  local  magistrates  had 
exceeded  their  powers  in  opening  subsidiary  prisons  without 
the  authorisation  of  the  Viceroy,  and  it  accordingly  degrades 
them  and  removes  them  from  office,  adding  that  “  the  conduct 
of  the  magistrates  who  permitted  these  abuses  is  no  less  odious 
than  extraordinary  ;  they  seem  utterly  to  have  neglected  the  laws 
of  the  empire,  and  the  happiness  of  the  people,  with  whom,  by 
occasion  of  their  inferior  jurisdiction,  they  were  more  intimately 
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connected  than  other  officers  of  government . 5  5  They  are  therefore 
banished  to  Ili,  in  Tartary.  Moreover,  the  present  Viceroy, 
Na-yen-tching,  is  ordered  to  hold  an  investigation  into  the  conduct 
of  his  predecessor  and  the  two  recent  Sub- Viceroys,  in  order  to 
ascertain  the  degree  of  their  complicity  in  these  matters  ;  and  the 
edict  ends  with  the  commendation  of  the  present  Viceroy  and 
Sub-Viceroy  already  noted. 

The  true  reason  for  these  abuses  was  the  very  nature  of  judicial 
administration  in  China.  Dr.  Morse,  in  his  “  International 
Relations  of  the  Chinese  Empire,”  notices  that  a  municipal 
magistrate,  in  addition  to  his  administrative  and  fiscal  duties,  has 
also  an  exceedingly  extensive  jurisdiction.  He  is  a  Police  Magis¬ 
trate  and  a  Court  of  First  Instance  in  all  civil  and  criminal  cases. 
In  addition,  he  is  a  coroner,  and  he  hears  suits  for  divorce  and 
breach  of  promise.  He  is  also  the  prosecuting  attorney  in  criminal 
cases,  and  again  sheriff  to  execute  his  own  judgments.  More¬ 
over,  he  is  jail  warden,  and  thus  responsible  for  the  custody  of 
the  prisoner  before  and  after  trial,  and  in  short,  “  if  there  is  any 
part  of  the  judicial  function  which  has  been  omitted,  he  is  that 
too.”1 

Commenting  on  Pe-ling’s  report,  Sir  George  Staunton 
observes  : 

“It  is  but  just  to  observe,  that  it  is  not  improbable  that  there 
may  be  some  exaggeration  in  the  sub-viceroy’s  report  of  those  abuses, 
which  he  would  naturally  picture  in  strong  colours,  as  an  accuser, 
and  also  as  one  to  whom  the  merit  was  due  of  the  discovery.”  2 

That  the  report  was  not  exaggerated  to  any  great  degree  is 
proved  by  the  evidence  which  a  contributor,  “  R.  I.,”  assembles 
in  The  Chinese  Repository  of  November  1835.  He  writes  : 

“  An  anonymous  correspondent  of  the  Indochinese  Gleaner 
states,3  that,  ‘  in  the  close  of  1816,  there  were  in  the  various  prisons 
of  the  Chinese  empire,  10,270  criminals  convicted  of  capital  offences, 
and  awaiting  the  imperial  order  to  carry  into  effect  the  sentence  of 
death.  They  consisted  of  persons  who  had  been  respited  at  various 
times,  either  from  their  crimes  being  less  atrocious  than  those  con¬ 
signed  immediately  to  the  sword  of  the  executioner,  or  of  whose  guilt 

1  International  Relations  of  the  Chinese  Empire,  i.  p.  18. 

2  Penal  Code,  p.  431,  note  1. 

3  Indochinese  Gleaner,  February  1818,  p.  55. 


OBSTACLES  TO  RECOGNITION  127 

there  still  hung  some  shadow  of  doubt.  The  sufferings  of  criminals,’ 
continues  the  writer,  ‘  detained  in  prison  for  many  years  are  very 
great.  The  Chinese,  in  their  best  state,  are  not  very  cleanly  in  their 
dwelling-houses.  In  prisons,  criminals  are  at  night  chained  to 
inclined  boards  on  which  they  sleep,  and  without  the  power  of  removing 
thence  to  an  appropriate  place  to  perform  the  offices  of  nature  ;  hence 
their  prisons  become  at  once  disgusting  and  unhealthy  in  the  highest 
degree.  Money  can  procure  some  alleviation,  and  the  prisoners  of 
long  standing  attack  unhappy  persons  who  are  newly  entered,  in  order 
to  extort  money  from  them.’ 

“  In  1824,  we  find  Yuen  the  governor  of  Canton  addressing  the 
emperor  on  the  propriety  of  erecting  additional  prisons  at  Canton. 
‘  The  convicted  prisoners  in  Canton  are,’  quotes  the  emperor  in  his 
reply,1  ‘  very  numerous,  and  it  has  always  been  the  custom  for  the 
several  foo,  chow,  and  heen  districts  to  send  their  prisoners  for  trial 
as  well  as  all  such  robbers  and  banditti  as  have  been  apprehended  in 
them,  to  the  prisons  of  Nanhae  and  Pwanyu  heen  ’  (two  of  the  districts 
within  the  bills  of  mortality  in  Canton,  of  which  governor  Pe-ling 
complained).  ‘  The  said  viceroy  and  his  colleagues  have  ascertained,’ 
continues  the  emperor,  ‘  that  the  existing  establishment  for  prisoners 
is  so  confined  as  to  cause  pestilential  disorders  and  death  among  the 
prisoners  from  overcrowding  ;  it  is,  therefore,  right  that  for  the  future 
the  number  of  persons  confined  therein  be  considerably  lessened.  In 
Pwanyu  heen  there  is,  it  appears,  a  spot  on  wffiich  a  new  prison  may 
be  conveniently  built.  The  necessary  expenses  of  building,  which 
have  been  calculated  at  3500  taels  and  upwards,  may  be  disbursed  by 
the  viceroy  without  sending  in  a  particular  detail.’ 

“  We  have  no  means  of  ascertaining  what  money  was  expended  in 
these  jails  between  1805  and  1824,  but  probably  very  little,  for  the 
emperor  appears  to  be  economical  in  this  respect.  In  1819,  the 
fooyuen  of  Keangsoo  reported,2  that  the  prison  in  one  of  his  districts 
had  not  been  repaired  for  upwards  of  thirty  years,  so  that  ‘  the  outer 
walls,  together  with  several  ranges  of  apartments,  the  cells  for  females, 
and  the  temple,  had  fallen  into  decay.  Several  officers  were  sent  to 
inspect  it,  and  to  make  an  estimate  of  the  repairs,  who  had  reported 
that  it  would  require  977  leang,  4  tseen,  1  fun,  4  le  ’  (about  1357 
dollars),  which  sum  was  accordingly  paid  out  of  the  treasury.  We 
may  presume  that  the  same  economy  prevails  with  regard  to  other 
public  works,3  since  we  are  told  that  the  inhabitants  of  Hoo-kwang 
province  subscribed  in  1826  to  rebuild  the  ruined  walls  of  towns — 
no  small  indication  of  lawless  practices  in  a  country  not  liable  to  foreign 
invasion. 

“  In  November  of  1826,  the  Canton  court  circular  announced,4 
that  an  official  person  was  deputed  to  go  to  the  prisons  and  give  to 

1  Transactions  of  the  Royal  Asiatic  Society,  i.  p.  405. 

2  Indochinese  Gleaner,  January  1820,  p.  232. 

3  Malacca  Observer,  December  19,  1826. 

4  Ibid.  March  13,  1827. 
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the  prisoners  a  supply  of  warm  cotton  clothing.  The  translator  adds 
that  not  less  than  two  hundred  persons  were  reported  to  have  died  in 
the  city  jail  in  the  preceding  year,  in  consequence  of  neglect  and 
harsh  usage.  ‘  Prisoners  who  have  money,’  on  the  contrary,  according 
to  the  Canton  Register ‘  can  be  accommodated  with  private  apart¬ 
ments,  cards,  servants,  and  every  luxury.  The  prisoners’  chains  and 
fetters  are  removed  from  their  bodies,  and  suspended  against  the 
wall,  till  the  hour  of  going  the  rounds  occurs.  After  that  ceremony 
is  over,  the  fetters  are  again  placed  where  they  hurt  nobody.  But 
those  who  have  not  money  to  bribe  the  keepers,  are  in  a  woful 
condition.  Not  only  is  every  alleviation  of  their  sufferings  removed, 
but  actual  infliction  of  punishment  is  added  to  extort  money  to  buy 
“  burnt  offerings  ”  (of  paper)  to  the  god  of  the  jail,  as  the  phrase  is. 
For  this  purpose  the  prisoners  are  tied  up,  or  rather  hung  up  and 
flogged.  At  night  they  are  fettered  down  to  a  board,  neck,  wrists 
and  ankles,  amidst  ordure  and  filth,  whilst  the  rats  gnaw  their  limbs. 
This  place  of  torment  is  proverbially  called  in  ordinary  speech  te  yo, 
a  term  equivalent  to  the  worst  sense  of  the  word  hell  !  ’ 

“  About  this  time  a  censor  reported  in  Peking  to  the  emperor,2 
that  a  plaintiff  and  defendant  being  confined  together  previous  to 
trial,  the  accuser  fell  upon  the  defendant  and  murdered  him  in  the 
prison.  The  emperor  found  on  inquiry  that  the  matter  in  dispute 
was  a  trivial  one.  He  complained  of  the  carelessness  of  the  officer 
who  confined  the  two  together  without  a  guard  over  them,  and  of 
neglect  in  not  examining  into  the  matter  for  several  days.  The 
officer  was  ordered  to  a  court  of  inquiry,  and  to  be  subjected  to 
torture,  ‘  to  ascertain  whether  the  case  was  really  as  represented,  or 
whether  there  might  not  be  some  circumstances  concealed.’  In  the 
same  year  the  judge  of  Canton,  we  are  told,3  liberated  about  three 
hundred  prisoners  who  were  confined  then  for  shoplifting,  and 
similar  small  offences,  for  which  they  were  punished  by  being  chained 
by  the  neck  and  ankles  to  a  stone  block,  or  an  upright  bar  of  iron. 

“  In  the  emperor’s  edict  respecting  the  autumnal  executions  of 
1827,  he  remarked  :  4  ‘  That  the  usage  was  in  cases  of  condemned 
prisoners  who  had  been  reprieved  three  successive  years,  to  reexamine 
their  offence,  and  decide  on  a  mitigated  punishment,  that  benevolence 
beyond  the  laws  might  be  manifested  to  the  people.’  He  added, 
‘  there  are  now  in  the  prisons  of  the  empire,  10,990  and  odd  criminals 
lying  under  sentence  of  death,  who  have  been  reprieved  :  ’  and  he 
orders  inquiry  to  be  made  into  their  cases. 

“  In  1829,  majesty  alludes,  in  a  public  document,5  to  the  edict 
issued  by  his  father  in  reply  to  governor  Peling’s  address  in  1805, 
respecting  the  jails  at  Canton.  He  apprehends  that  the  same  cruel 
practices  brought  to  light  on  that  occasion  still  exist,  as  well  in  the 
more  populous  districts  such  as  Canton,  as  in  the  more  distant  and 

1  Canton  Register,  March  8,  1828.  2  Ibid.  March  22,  1828. 

3  Ibid.  May  24,  1828.  4  Ibid.  May  31,  1828. 

5  Ibid.  June  2,  1829. 
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less  frequented  parts  of  the  empire.  He  issued  orders,  therefore,  to 
the  governors  of  the  provinces  to  inquire  into  the  conduct  of  the 
magistrates  in  regard  to  the  jails,  and  to  interdict  all  places  of  private 
confinement. 

“  In  the  same  year,1  Governor  Le  of  Canton  reported  that  the 
prison  in  Pingyuen  district  had  been  burnt  through  carelessness,  along 
with  twenty-one  of  the  prisoners  confined  in  it.  His  majesty  suspected 
‘  that  illegal  torture  had  been  applied  to  the  prisoners,  or  that  some¬ 
thing  had  been  done  by  the  governmental  officers,  the  traces  of  which 
they  wished  to  obliterate  by  consigning  all  to  the  flames.’  He  ordered 
the  magistrate  in  charge,  therefore,  and  all  his  subalterns  to  be  put  on 
their  trial. 

“  According  to  the  Peking  Gazette ,2  there  were  still  10,500  prisoners 
capitally  convicted,  but  respited,  in  the  prisons  of  the  empire  in  1830, 
upon  whose  cases  the  emperor  ordered  further  inquiry.  There  were, 
at  the  date  of  this  report,  in  Canton,  180  prisoners  for  capital  offences 
paraded  in  presence  of  the  fooyuen  and  other  great  officers  to  be 
confined  until  the  autumnal  assize.  The  value  of  a  few  pence  and  a 
rush  fan  was  given  to  each,  and  they  were  remanded  back  to  prison. 
In  the  following  spring,  117  prisoners  died  in  the  prisons  of  Canton.3 

“  On  the  25th  day  of  the  third  moon  of  the  same  year4  (1831) 
‘  criminals  capitally  convicted  from  the  various  prisons  in  the  several 
districts  of  Canton  province,  to  the  number  of  291  persons,  passed 
in  review  before  the  fooyuen.  According  to  the  usage  in  such  cases, 
the  gates  of  the  great  hall  were  thrown  open.  Then  the  judge, 
accompanied  by  other  officers,  went  in  and  requested  him  a  first, 
second,  and  third  time  to  come  out,  and  review  the  prisoners  con¬ 
demned  to  die.  He  then  came  forth,  sat  down  in  the  chair  of  state, 
and  interrogated  successively  the  wretched  men  whether  their  names 
corresponded  to  his  list  or  not.  This  ceremony  being  completed,  a 
common  thirty  or  sixty  cash,  and  three  loaves  were  bestowed,  in  the 
name  of  the  emperor,  on  every  criminal.’  The  fooyuen  of  Shanse, 
by  the  way,  was  brought  to  trial  this  year  on  several  counts,  one  of 
which  was,  that  on  occasion  of  a  review  of  criminals  similar  to  the 
above,  he  allowed  his  family  to  look  on  from  behind  a  curtain.  In 
1832,  the  prevailing  theme  of  the  censors  in  the  Peking  Gazette  is,  we 
are  told,  the  abuses  in  criminal  courts  and  prisons,  where  many 
innocent  people  are  detained,  maltreated,  and  tortured  till  they  die. 
‘  Some  of  the  original  documents,’  says  the  translator,  ‘  are  interesting 
curiosities,  but  are  too  long  for  translation  and  insertion,  as  we  have 
on  former  occasions  given  many  specimens.’  ”5 

1  Canton  Register,  February  3,  1830.  2  Ibid.  May  15,  1830. 

3  Ibid.  April  19,  1831.  4  Ibid.  July  4,  1831. 

5  The  Chinese  Repository,  iv.  pp.  338-341.  For  a  description  of  Chinese 
prisons,  based  on  a  Chinese  manuscript,  see  Appendix  XIX. 
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Summary  of  Accounts  of  Chinese  Prisons 

From  these  accounts  it  is  clear  that  prisons  in  China  at  the 
beginning  of  the  nineteenth  century  were  inadequate  in  numbers, 
unsuitable  in  construction,  and  filthy  to  an  extreme  degree, 
sanitation  being  entirely  unknown.  They  were  filled  to  over¬ 
flowing  with  persons  many  of  whom  were  convicted  of  minor 
offences  only,  or  else  against  whom  no  definite  charge  had  been 
preferred  at  all.  Persons  who  had  been  apprehended  might  be 
detained  indefinitely  without  being  brought  to  trial.  Oppression 
by  warders  was  practically  unchecked,  and  even  torture  might 
be  inflicted.  Expenditure  of  money  might  secure  alleviation  of 
conditions,  but  those  who  were  without  means  were  exposed  to 
every  kind  of  ill-treatment,  women  being  let  out  for  purposes 
of  prostitution,  the  proceeds  being  appropriated  by  female 
curators.  Diseases  ravaged  the  prisons,  and  many  of  the  inmates 
died  during  detention,  or  in  one  or  two  cases  were  actually 
murdered.  Although  in  Europe  prison  conditions  were  deplor¬ 
able  at  the  end  of  the  eighteenth  century,  those  in  China  were 
infinitely  worse,  and  astounded  all  those  Europeans  who  were 
able  to  investigate  them  to  any  extent. 

V.  JUDICIAL  TORTURE  AND  ITS  ABUSE 

The  Chinese  Code  prescribed  torture  in  all  criminal  trials  to 
extract  confessions,  permitting  the  use  of  the  “  boot,”  the  finger- 
compressor,  the  cangue,  and  the  light  and  heavy  bamboo.  It  also 
prescribed  kneeling  upon  chains,  accompanied  with  blows.  It 
will  be  demonstrated  shortly  that  the  use  of  these  instruments 
was  habitually  abused,  and  also  that  other  methods  of  torture  not 
sanctioned  by  the  code  were  employed.  Cases  are  recorded, 
however,  in  which  attempts  were  made  to  suppress  irregularities — 
although  without  permanent  effect.  Thus,  the  Emperor  Kien- 
lung  decreed  the  degradation  and  banishment  of  a  magistrate  who 
had  ordered  a  man  to  receive  forty  blows,  and  then  three  days 
later  another  twenty,  for  being  in  arrears  with  the  payment  of  his 
taxes.  The  man  died  shortly  afterwards 1 — so  that  there  is 
a  distinct  probability  that  he  received  more  than  sixty  blows. 

The  following  account  of  the  use  of  judicial  torture  during 

1  G.  Boulais,  Manuel  du  Code  Chinois,  p.  712. 
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criminal  trials  in  China  requires  no  introduction.  It  appeared  in 
The  Chinese  Repository  in  1836. 

“  Instruments  of  torture  for  the  investigation  of  offences  are  pre¬ 
scribed  in  the  code.1  ‘  In  those  cases  wherein  the  use  of  torture  is 
allowed,  the  offender,  whenever  he  contumaciously  refuses  to  confess 
the  truth,  shall  forthwith  be  put  to  the  question  by  torture  ;  and  it 
shall  be  lawful  to  repeat  the  operation  a  second  time,  if  the  criminal 
still  refuses  to  make  a  confession.  On  the  other  hand,  any  magistrate 
who  wantonly  or  arbitrarily  applies  the  question  by  torture,  shall  be 
tried  for  such  offence,  in  the  tribunal  of  his  immediate  superior.’ 
There  seems  to  be  no  other  limitation  in  its  use,  except  that  it  is  not 
permitted  at  all  towards  any  of  the  eight  privileged  classes,2  or  to  any 
persons  below  fifteen  and  above  seventy  years  of  age,  nor  upon  those 
who  labour  under  any  permanent  disease  or  infirmity.  This  infliction, 
which  is  considered  merely  as  a  means  to  attain  truth,  and  not  as  a 
punishment  for  crime,  has  always  been  cruelly  abused  wherever  it 
has  been  permitted,  and  nowhere  more,  apparently,  than  in  China. 

“  The  Peking  Gazette  of  August  9th,  1817,  contained  the  report  of  a 
censor  of  Honan  province  upon  this  subject,  which  we  quote  :  3  ‘  Chow, 
the  yushe  or  censor  of  Honan,  kneels  to  report  with  profound  respect 
in  the  hearing  of  his  majesty,  the  following  circumstances,  and  to 
pray  for  his  sacred  instructions.  The  clear  and  explicit  statement  of 
punishments  is  a  means  of  instruction  to  the  people  ;  the  infliction 
of  punishments  is  a  case  of  unwilling  necessity.  For  all  courts,  there 
are  fixed  regulations  to  rule  their  conduct  by,  when  cases  do  occur 
that  require  punishments  to  be  inflicted  in  questioning.  Magistrates 
are  not,  by  law,  permitted  to  exercise  cruelties  at  their  own  discretion. 
But  of  late,  district  magistrates,  actuated  by  a  desire  to  be  rewarded 
for  their  activity,  have  felt  an  ardent  enthusiasm  to  inflict  torture. 
And  though  it  has  been  repeatedly  prohibited  by  imperial  edicts, 
which  they  profess  openly  to  conform  to,  yet  they  really  and  secretly 
violate  them.  Whenever  they  apprehend  persons  of  suspicious 
appearance,  or  those  charged  with  great  crimes,  such  as  murder,  or 
robbery,  the  magistrates  begin  by  endeavouring  to  seduce  the 
prisoners  to  confess,  and  by  forcing  them  to  do  so.  On  every 
occasion  they  torture  by  pulling,  or  twisting  the  ears  around,  (the 
torturer  having  previously  rendered  his  fingers  rough  by  a  powder,) 
and  cause  them  to  kneel  a  long  while  upon  chains.  They  next 
employ  what  they  call  the  beauty’s  bar,4  the  parrot’s  beam,5 6  the 

1  See  app.  5  to  Staunton’s  translation  of  the  Penal  Code. 

2  Section  404  of  the  Penal  Code. 

3  Indochinese  Gleaner,  May  1818,  p.  85. 

4  A  torture  said  to  be  invented  by  a  judge’s  wife,  and  hence  the  name. 
The  breast,  small  of  the  back,  and  legs  bent  up,  are  fastened  to  three  cross 

bars,  which  cause  the  person  to  kneel  in  great  pain. 

6  The  prisoner  is  raised  from  the  ground  by  strings  around  the  fingers  and 
thumbs,  suspended  from  a  supple  transverse  beam. 
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refining  furnace,1  and  other  implements  for  which  they  have  appro¬ 
priate  terms.  If  these  do  not  force  confession,  they  double  the 
cruelties  exercised,  till  the  criminal  dies  (faints),  and  is  restored  to 
life  again,  several  times  in  a  day.  The  prisoner,  unable  to  sustain 
these  cruelties,  is  compelled  to  write  down  or  sign  a  confession  (of 
what  he  is  falsely  charged  with),  and  the  case  anyhow  is  made  out, 
placed  on  record,  and,  with  a  degree  of  self-glorying,  reported  to 
your  majesty.  The  imperial  will  is  obtained,  requiring  the  person 
to  be  delivered  over  to  the  Board  of  Punishments  for  further  trial. 

“  ‘  After  repeated  examinations  and  undergoing  various  tortures, 
the  charges  brought  against  many  persons  are  seen  to  be  entirely 
unfounded.  As  for  example,  in  the  case  of  the  now  degraded  taou- 
tai,  who  tried  Lew  Tewoo  ;  and  of  the  chechow,  who  tried  Pieh 
Keuking  ;  these  officers  inflicted  the  most  cruel  tortures,  in  a  hundred 
different  forms,  and  forced  a  confession.  Lew  Tewoo,  from  being  a 
strong  robust  man,  just  survived  :  life  was  all  that  was  spared.  The 
other,  being  a  weak  man,  lost  his  life  ;  he  died  as  soon  as  he  had 
reached  the  Board  at  Peking.  The  snow-white  innocence  of  these 
two  men  was  afterwards  demonstrated  by  the  Board  of  Punishments. 

“  ‘  The  cruelties  exercised  by  the  local  magistrates  in  examining  by 
torture,  throughout  every  district  of  Cheihle,  cannot  be  described  ; 
and  the  various  police-runners,  seeing  the  anxiety  of  their  superiors 
to  obtain  notice  and  promotion,  begin  to  lay  plans  to  enrich  themselves. 
In  criminal  cases,  as  murder  and  robbery  ;  in  debts  and  affrays,  they 
endeavour  to  involve  those  who  appear  to  have  the  slightest  connection. 
The  wind  being  raised,  they  blow  the  spark  into  a  flame,  and  seize  a 
great  many  people,  that  they  may  obtain  bribes  from  those  people,  in 
order  to  purchase  their  liberation.  Those  who  have  nothing  to  pay, 
are  unjustly  confined,  or  sometimes  tortured,  before  being  carried  to 
a  magistrate.  In  some  instances,  after  undergoing  repeated  examina¬ 
tions  in  presence  of  the  magistrate,  they  are  committed  to  the  custody 
of  people  attached  to  the  court,  where  they  are  fettered  in  various 
ways,  so  that  it  is  impossible  to  move  a  single  inch  ;  and  without 
paying  a  large  bribe,  they  cannot  obtain  bail.  Their  oppressions  are 
daily  accumulated  to  such  a  degree  and  for  so  long  a  time,  that  at  last 
death  is  the  consequence. 

“  ‘  Since  there  is  at  this  period  particular  occasion  to  seize  banditti, 
if  there  be  suspicious  appearances,  as  the  age  or  physiognomy  corre¬ 
sponding  to  some  offender  described,  it  is  doubtless  proper  to 
institute  a  strict  inquiry.  But  it  is  a  common  occurrence,  that  with 
respectable  persons  not  the  least  implicated,  who  are  known  to  possess 
property  and  to  be  of  a  timid  disposition,  pretences  are  made  by  the 
police  to  threaten  and  alarm  them.  If  it  be  not  affirmed  that  they 
belong  to  the  peih  leen  keaou  (a  proscribed  sect),  it  is  said  that  they 
are  of  the  remnant  of  the  rebels,  and  they  are  forthwith  clandestinely 
seized,  fettered,  and  most  severely  ill-used,  and  insulted.  The  simple 


1  Fire  is  applied  to  the  body. 
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country  people  become  frightened  and  give  up  their  property  to 
obtain  liberation,  and  think  themselves  very  happy  in  having  so 
escaped.  I  have  heard  that  in  several  provinces,  Cheihle,  Shantung, 
Honan,  these  practices  have  been  followed  ever  since  the  rebellion  ; 
and  wealth  has  been  acquired  in  this  way  by  many  of  the  police- 
officers.  How  can  it  be  that  the  local  magistrates  do  not  know  it  ? 
Or  is  it  that  they  purposely  connive  at  these  tyrannical  proceedings  ? 
I  lay  this  statement  wdth  much  respect  before  your  majesty,  and  pray 
that  measures  may  be  taken  to  prevent  these  evils.  Whether  my 
obscure  notions  be  right  or  not,  I  submit  with  reverence.’ 

“  The  imperial  reply  is  received,  ‘  It  is  recorded  !  ’ 

“  It  remains  to  show  that  the  evils  complained  of  by  the  censor 
are  not  confined  to  one  year  nor  one  part  of  the  empire.  A  Peking 
Gazette  of  January,  1818,1  reports  twro  cases  of  persons  dying  under 
torture  unjustly  inflicted.  One  by  a  heen  magistrate  in  China,  and 
the  other  by  the  keepers  of  the  emperor’s  forests  in  Tartary.  In  the 
latter  case  some  vendors  of  wood  were  seized  on  suspicion,  and 
tortured  until  a  confession  (of  stealing  wood  no  doubt)  was  extorted, 
they  were  then  carried  before  a  magistrate  who  found  them  innocent  ; 
but  two  of  the  men  had  died  meanwhile  in  consequence  of  the  torture. 
A  censor  reported  to  the  emperor  in  the  same  year,2  ‘  that  the  most 
cruel  and  illegal  tortures  are  practised  in  the  province  of  Szechuen, 
under  which  many  persons  actually  die  :  indeed,’  says  he,  ‘  the  local 
magistrates  prefer  torturing  to  death  those  who  deserve  to  die  by  the 
lawrs,  in  order  to  avoid  the  trouble  and  expense  of  sending  the 
criminals  to  the  higher  courts.’  The  Gazette  of  the  9th  of  May,  1821, 3 
mentions  a  case  of  homicide  which  had  been  pending  five  or  six  years, 
and  was  only  then  discovered,  although  fifty  or  sixty  persons  had  been 
tried  and  tortured.  A  case  of  a  magistrate  torturing  a  man  to  death 
was  reported  in  1822, 4  on  which  occasion  the  emperor  declared  his 
determination  to  disallow  ever}7  form  of  torture  that  was  not  expressly 
sanctioned  by  law. 

“  In  1827,  the  proceedings  relative  to  a  murder  are  reported  in  the 
Gazette ,5  during  which  one  witness  under  torture  accused  a  man  of  the 
murder  who  had  been  transported  to  Canton  for  theft,  two  years 
before.  The  court  at  Peking  sent  all  the  way  to  Canton  for  the 
accused,  who  when  examined  clearly  proved  an  alibi.  The  unfor¬ 
tunate  witness  was  then  punished  with  eighty  blows  for  the  false 
accusation.  The  same  year,6  a  prince  accused  the  officers  of  the 
Board  of  Punishments  at  Peking  of  a  cruel  and  unjust  infliction  of 
torture.  A  prisoner  was  kept  kneeling  on  chains  and  otherwise 
tortured  for  a  wdiole  month. 

“  A  magistrate  of  Nganhwuy  was  accused  in  1820, 7  of  having 
fastened  up  two  criminals  to  boards,  by  nails  driven  through  the 

1  Indochinese  Gleaner,  October  1818,  p.  185. 

2  Ibid.  July  1819,  p.  122.  3  Ibid.  October  1821,  p.  230. 

4  Ibid.  January  1822,  p.  277.  5  Malacca  Observer,  October  7,  1828. 

6  Canton  Register,  February  18,  1828.  7  Ibid.  July  2,  1829. 
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palms  of  their  hands.  One  of  the  men  struggled  until  he  tore  his 
hands  loose,  but  was  nailed  up  again  with  larger  nails,  and  expired 
under  the  operation.  Also  with  using  as  tortures,  beds  of  iron,  red 
hot  spikes,  boiling  water,  and  knives  for  cutting  the  tendon  Achillis. 
A  commission  of  magistrates  for  inquiry  was  ordered,  who  reported, 
that  although  there  was  some  cause  for  the  accusations,  they  were 
greatly  exaggerated.  The  man,  said  to  have  died  in  consequence  of 
spike  nails  being  driven  through  his  hands,  had  committed  seven 
robberies,  and  one  rape.  He  was  insolent  and  specious  in  his  trial, 
on  which  account  a  little  additional  torture  was  administered,  and  he 
died  afterwards  in  prison.  The  other  culprit  had  been  fastened  to  a 
long  iron  bar  by  rings  around  his  neck  and  leg,  for  robbing  with 
concealed  weapons.  He  contrived  to  saw  off  the  iron  pin  at  the  top 
of  the  bar,  on  which  account  it  had  been  driven,  by  order  of  the 
magistrate,  into  the  palm  of  his  hand  ;  but  on  his  promising  better 
behaviour  he  was  relieved.  The  magistrate  was  accused  of  putting 
this  same  culprit  at  the  head  of  his  police-runners  ;  but  it  was  found 
that  he  had  only  recommended  him  to  fill  the  office  of  watchman, 
lest  he  should  return  to  his  old  habit  of  thieving.  The  only  thing 
which  the  commissioners  blamed  in  the  conduct  of  the  magistrate, 
was  cutting  the  tendon  Achillis  of  a  man  whom  he  sent  for  trial  at 
another  court,  lest  he  should  escape  as  he  had  before  wrenched  off 
his  fetters.  They  recommend  that  he  should  be  subjected,  for  this, 
to  a  court  of  inquiry  at  Peking.  The  governor,  however,  who  forwards 
the  report,  says,  ‘  that  the  accused  magistrate  loved  the  people  as  his 
own  children,  and  hated  bad  men  as  he  did  enemies,  and  that  a  little 
severity  is  suitable  to  that  part  of  the  country.’  The  emperor  con¬ 
cludes  his  remarks  upon  the  subject  by  saying  :  ‘  such  a  magistrate 
as  this,  who  is  not  intimidated  by  the  suspicions  and  resentments  of 
others,  it  is  very  difficult  to  find  ;  since  the  culprits  were  wicked  and 
abandoned  wretches,  there  was  no  cruelty  inflicted  by  the  magistrate. 
It  is  not  necessary  to  subject  him  to  further  inquiry.  Respect  this.’ 

“  A  magistrate  of  Yunnan  province,  but  acting  in  Kwangse,  was 
degraded  and  transported  to  Tartary,1  this  year  for  flogging  a  woman 
with  bamboo  canes  on  her  back  and  arms,  until  death  ensued.  The 
pretence  was  that  she  had  stopped  his  chair  to  complain  that  a  man 
had  violated  her  person,  and  that  her  evidence  on  examination  had 
been  found  contradictory.  A  little  later  the  Peking  Gazette  reported 
two  men  to  have  died  under  the  infliction  of  torture  by  magistrates 
who  were  punished  for  it  by  dismissal  from  the  emperor’s  service.2 
About  the  same  time,3  old  Sung  was  engaged  on  a  commission  of 
inquiry  into  a  case  of  false  imprisonment  and  torture,  which  had 
caused  the  death  of  an  innocent  man,  and  involved  several  great 
officers  of  state.  Three  of  those  officers  who  were  (we  presume,  for 
it  is  not  so  stated,)  found  guilty,  were  recommended  by  him,  ‘  for 

1  Canton  Register,  July  16,  1829.  2  Ibid.  September  2,  1829. 

3  Ibid.  October  3,  1829. 
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forgiveness  on  the  ground  of  their  great  aptitude  for  public  business. 
The  emperor  rejected  the  suggestion  with  indignation,  as  if  the  loss 
of  three  able  men’s  services  could  not  be  easily  supplied,  when  their 
misconduct  had  cost  an  innocent  man  his  life. 

“Another  Gazette  records  the  case  of  a  poor  man  in  Kansuh,1 
‘  a  maker  of  idols,  and  a  reciter  of  charms,  when  adding  the  vivifying 
dot  of  blood  to  the  eye  of  a  god,  together  with  various  other  super¬ 
stitious  rites  and  ceremonies  to  procure  happiness  for  those  who 
employed  him,’  who  was  taken  up  by  a  magistrate  and  his  books 
examined  to  ascertain  if  they  contained  anything  seditious  or  treason¬ 
able.  The  poor  man  would  not  answer  the  queries  put  to  him,  and 
contradicted  the  magistrate  impertinently,  who  ordered  him  to  be 
chastised  by  fifty  blows  on  the  ankles  with  a  wooden  ruler,  which 
lacerated  the  bones  to  a  degree,  to  occasion  his  death,  probably  by 
mortification.  The  magistrate  reported  that  he  died  of  sickness,  and 
the  governor  of  the  province  connived  at  the  misrepresentation.  The 
Criminal  Board  ordered  an  inquiry  into  the  affair.  In  1830, 2  a  district 
magistrate  in  Szechuen,  being  abused  by  a  man  in  open  court,  who 
also  struck  his  attendants,  ordered  him  to  be  put  into  an  empty  coffin 
which  happened  to  be  near,  and  the  lid  to  be  closed  upon  him,  where 
he  was  suffocated.  The  magistrate  was  dismissed  from  service,  and 
sentenced  moreover  to  one  hundred  blows,  and  transportation  for 
three  years.  In  1831, 3  an  instance  of  a  man  dying  under  torture  in 
Shantung  province  was  reported  to  the  emperor  ;  and  another  in 
Keangsoo,4  where  two  brothers  were  tortured  to  death  by  a  magistrate. 
In  1832,  a  censor  memorialised  the  emperor  upon  the  cruelties  and 
injustice  practised  in  the  supreme  court  of  the  empire  at  Peking,  as 
noticed  in  a  former  volume  of  The  Repository  (vol.  i.  page  236). 
Another  case  will  be  found  in  the  same  volume  (page  248)  of  a  magis¬ 
trate  of  Szechuen  flogging  one  of  his  own  attendants  to  death,  for 
appropriating  part  of  the  price  of  a  coffin  ;  perhaps  the  same  one 
mentioned  above.”  5 


Summary  on  the  Use  of  Torture 

It  will,  therefore,  be  apparent  that  torture  was  permitted 
by  the  Chinese  code,  and  extended  to  a  large  class  of  cases  which 
in  the  West  would  be  tried  civilly.  It  will  be  remembered  that 
at  this  time  Western  jurisprudence  had  condemned  and  abolished 
torture,  even  in  criminal  cases.  Moreover,  in  China,  the  pro¬ 
visions  of  the  code  were  systematically  ignored,  cruel  and  violent 
tortures  being  habitually  employed,  not  only  on  the  prisoner, 

1  Canton  Register,  December  12,  1829.  2  Ibid.  July  3,  1830. 

3  Ibid.  February  19,  1831.  4  Ibid.  April  19,  1831. 

6  “  R.  I.”  in  The  Chinese  Repository,  iv.  pp.  361-366. 
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but  on  the  witnesses,  and  in  some  cases  on  those  not  involved 
in  any  way  in  a  criminal  proceeding,  presumably  for  purposes 
of  extortion.  The  severity  of  the  methods  employed  was  so 
extreme  that  persons  not  infrequently  died  as  a  result,  and 
although  the  Supreme  Court  at  Peking  periodically  punished 
magistrates  guilty  of  the  gravest  abuses,  control  was  far  from 
complete,  and  far  more  escaped  detection  than  were  actually 
punished.  Clearly  it  was  impossible  for  the  Western  nations  to 
recognise  a  jurisdiction  in  which  such  grave  abuses  flourished. 


CHAPTER  IV 


The  Last  Conflicts  of  Jurisdiction  and  the  First 
Extraterritorial  Treaties 

Authorities 

The  Chinese  Repository ,  Vols.  Ill,  VIII,  XIII,  XIV  and  XV.  Hansard, 
Parliamentary  Debates ,  Third  Series,  Vol.  XVIII.  Morse,  Inter¬ 
national  Relations  of  the  Chinese  Empire,  Vol.  I.  Staunton,  Ta  T’sing 
Lii  Li.  Hong  Kong  Consular  Ordinances ,  1844-1853. 

1.  LORD  NAPIER  AT  CANTON,  1 834 

When  the  monopoly  of  the  English  trade  with  Canton  possessed 
by  the  East  India  Company  was  terminated  in  1833,  it  was 
obvious  that  some  authority  at  Canton  must  necessarily  be 
established  by  the  British  Government  to  regulate  the  trade  and 
to  communicate  with  the  provincial  authorities  on  behalf  of  the 
British  merchants.  The  provincial  authorities  themselves  seem 
to  have  experienced  a  certain  regret  at  the  passing  of  the  older 
system, which  had  existed  for  nearly  two  centuries  and  which, on  the 
whole,  had  worked  successfully,  though  not  without  considerable 
friction  at  periods  and,  since  the  failure  of  the  Amherst  mission, 
with  steadily  increasing  difficulty.  Nevertheless,  the  Chinese 
requested  the  British  Government  to  establish  some  authority 
which  should  exercise  the  disciplinary  powers,  and  fulfil  the 
functions,  of  the  Company’s  Select  Committee.  Accordingly,  in 
pursuance  of  the  “  Act  to  regulate  the  trade  to  China  and  India  ” 
of  1833,  three  Orders  in  Council  were  drafted.  The  first  of 
these  provisionally  invested  certain  superintendents  of  trade  with 
all  the  powers  and  authority  over  the  trade  and  traders  which 
had  previously  been  vested  in  the  Company’s  supercargoes.  By 
a  Royal  Commission,  issued  at  Brighton  on  December  10,  1833, 
Lord  Napier,  William  Henry  Chicheley  Plowden,  and  John 
Francis  Davis  were  constituted  “  superintendents  of  the  trade  of 
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our  subjects,  to  and  from  the  Dominions  of  the  Emperor  of 
China,  for  the  purpose  of  protecting  and  promoting  such  trade.” 1 
The  task  of  these  commissioners  was  not  by  any  means  an  easy 
one.  None  of  the  fundamental  questions  of  Anglo- Chinese 
relations  were  settled,  the  trade  was  groaning  under  increasing 
burdens,  and  even  the  attitude  of  the  Chinese  towards  the  super¬ 
intendents  was  unknown.  Moreover,  there  was  a  very  general 
feeling  among  the  merchants  of  all  nationalities  at  Canton  that 
some  form  of  pressure  should  be  brought  to  bear  upon  the  Chinese 
authorities  in  order  to  establish  a  system  of  commercial  inter¬ 
course  with  China,  which  was  in  every  sense  free.  Unless  some¬ 
thing  of  the  sort  was  definitely  attempted,  acute  observers  could 
see  nothing  but  an  endless  succession  of  conflicts  with  the  pro¬ 
vincial  authorities,  the  problems  becoming  steadily  more  insoluble 
as  the  number  of  Europeans  in  China  increased.  A  critic  in  The 
Chinese  Repository ,  at  the  end  of  a  general  review  of  the  situation, 
observes  : 

“  Forbidding  as  the  present  aspect  of  affairs  may  appear  in  the 
eyes  of  some,  our  own  hopes  and  expectations  for  the  future  are 
high.  One  and  another  class  of  men,  or  set  of  measures,  may  fail  ; 
but  the  cause  of  right  principles  does  not  depend  wholly  on  such 
contingencies.  Obstacles  and  opposition  will  meet  at  every  step 
those  who  seek  to  open  and  establish  a  free  and  well-regulated  inter¬ 
course  with  the  Chinese.  It  may  be  expected  as  business  proceeds, 
that  altercations  and  collisions  will  occur  ;  and  that  seizures  of 
innocent  persons  will  take  place,  which  will  lead  to  violent  disputes. 
And  these  things  may  not  be  confined  to  Canton,  but  may  be  extended 
to  many  other  places  along  the  coast.  To  meet  and  overcome  all 
such  difficulties  will  require  no  ordinary  abilities.  The  situation  of 
Lord  Napier  is  one  of  peculiar  responsibilities  ;  the  British  Govern¬ 
ment,  perhaps,  could  assign  to  no  man  a  more  arduous  service,  and 
at  the  same  time  one  which  affords  greater  opportunities  of  doing 
good.  He  has  no  precedents  to  follow  ;  and  no  line  of  conduct  can 
be  marked  out  which  will  ensure  success.”2 

William  John  Napier,  ninth  Baron  Napier  of  Merchistoun, 
baronet  of  Nova  Scotia  and  Captain  the  of  Royal  Navy,  was  in 
his  forty-eighth  year  at  the  time  of  his  appointment.  He  was 
descended  from  John  Napier,  the  inventor  of  logarithms.  He 
entered  the  Navy  in  1802,  was  present  at  Trafalgar,  and  served 

1  The  full  commission  is  reproduced  in  The  Chinese  Repository,  iii.  p.  143. 
For  the  Orders  in  Council  see  Appendix  XX. 

2  Vol.  iii.  p.  138. 
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subsequently  under  Cochrane.  At  the  conclusion  of  peace  he 
retired  from  the  service,  and  spent  some  time  at  the  University 
of  Edinburgh,  afterwards  residing  on  the  family  estates  in  Selkirk¬ 
shire.  He  succeeded  to  the  title  in  1823,  and  after  a  brief  return 
to  naval  life,  in  command  of  H.M.S.  Diamond ,  in  the  following 
year  he  was  elected  to  the  House  of  Lords  as  a  Scottish  repre¬ 
sentative  peer,  ultimately  losing  his  seat  on  account  of  his  support 
of  the  reform  movement.  His  career  therefore,  until  the  time 
of  his  appointment  as  Chief  Superintendent  of  the  China  Trade, 
seems  to  have  been  devoid  of  both  administrative  and  diplomatic 
experience,  and  he  appears  to  have  possessed  no  special  qualifi¬ 
cations  for  a  difficult  appointment,  among  a  people  notoriously 
difficult  to  deal  with,  and  with  no  precedents  to  indicate  his  line 
of  conduct.  To  make  matters  worse,  his  position  was  decidedly 
ambiguous  from  the  Chinese  point  of  view,  and  his  instructions 
far  from  explicit.  The  attitude  of  the  superintendents  was  to 
be  conciliatory.  Their  jurisdiction  extended  only  to  the  port 
of  Canton.  They  had  power  to  settle  by  arbitration  or  per¬ 
suasion  disputes  between  British  subjects,  and  between  British 
subjects  and  foreigners,  including  Chinese.  In  addressing  the 
provincial  authorities  they  were  to  be  moderate,  and  to  avoid 
appealing  for  aid  to  the  armed  forces  of  the  Crown  until  it  was 
urgently  necessary.  The  desirability  of  preserving  a  friendly 
demeanour  and  avoiding  all  semblance  of  provocation  was 
reiterated,  and  it  was  also  mentioned  that  it  was  the  duty  of 
British  subjects  to  conform  to  the  laws  and  usages  of  the  Chinese 
empire,  so  long  as  those  laws  and  usages  were  administered 
towards  them  with  fairness  and  in  the  same  way  as  they  were 
administered  towards  the  Chinese  and  other  foreigners — a  some¬ 
what  academic  provision,  when  the  united  testimony  of  all 
foreigners  at  Canton  declared  that  the  laws  were  arbitrary  in 
themselves,  and  that  they  were  applied  with  excessive  harshness 
against  Europeans.  Lord  Palmerston’s  letter  of  January  25, 
1834,  repeated  these  instructions,  prohibited  any  British  warships 
passing  the  Bocca  Tigris  except  an  extraordinary  occasion  re¬ 
quired  it,  enjoined  the  superintendents  to  explore  the  possibility 
of  extending  the  trade  to  other  ports,  and  directed  Lord  Napier 
to  announce  his  arrival  at  Canton  by  letter  to  the  Viceroy.  The 
ambiguous  nature  of  his  position  is  well  illustrated  by  the  following 
extract  : 
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“  Your  lordship  will  announce  your  arrival  at  Canton  by  letter  to 
the  Viceroy.  In  addition  to  the  duty  of  protecting  and  fostering  the 
trade  of  his  majesty’s  subjects  with  the  port  of  Canton,  it  will  be  one 
of  your  principal  objects  to  ascertain  whether  it  may  not  be  practicable 
to  extend  that  trade  to  other  ports  of  the  Chinese  dominions.  And 
for  this  end  you  will  omit  no  favourable  opportunity  of  encouraging 
any  disposition  which  you  may  discover  in  the  Chinese  authorities, 
to  enter  into  commercial  relations  with  his  majesty’s  government.  It 
is  obvious  that,  with  a  view  to  the  attainment  of  this  object,  the 
establishment  of  direct  communications  with  the  imperial  court  at 
Peking  would  be  desirable  ;  and  you  will  accordingly  direct  your 
attention  to  discover  the  best  means  of  preparing  the  way  for  such 
communications  ;  bearing  constantly  in  mind,  however,  that  peculiar 
caution  and  circumspection  will  be  indispensable  on  this  point,  lest 
you  should  awake  the  fears,  or  offend  the  prejudices  of  the  Chinese 
government,  and  thus  put  to  hazard  even  the  existing  opportunities 
of  intercourse  by  a  precipitate  attempt  to  extend  them.  In  conformity 
with  this  caution,  you  will  abstain  from  entering  into  any  new  relations 
or  circumstances.  But  if  any  opportunity  for  such  negotiations 
should  appear  to  you  to  present  itself,  you  will  lose  no  time  in 
reporting  the  circumstance  to  his  majesty’s  government  and  in  asking 
for  instructions  ;  but,  previously  to  the  receipt  of  such  instructions, 
you  will  adopt  no  proceedings  but  such  as  may  have  a  general  tendency 
to  convince  the  Chinese  authorities  of  the  sincere  desire  of  the  King 
to  cultivate  the  most  friendly  relations  with  the  emperor  of  China, 
and  to  join  with  him  in  any  measures  likely  to  promote  the  happiness 
and  prosperity  of  their  respective  subjects.” 

Lord  Napier,  with  his  wife  and  family  and  suite,  arrived  at 
Macao  on  July  15,  1834.  Mr.  Plowden  was  not  in  China,  and 
Mr.  Davis  was  accordingly  appointed  second  superintendent  and 
Sir  George  Robinson  third.  Mr.  J.  H.  Astell  was  secretary  to 
the  superintendents  ;  Dr.  Morrison,  interpreter  ;  Mr.  T.  R, 
College,  surgeon,  and  Mr.  Anderson,  assistant  surgeon.  The 
mission  arrived  at  Canton  on  the  morning  of  the  25th  and  hoisted 
the  British  flag  over  the  factory  formerly  belonging  to  the  East 
India  Company.  Pursuing  his  instructions,  he  immediately 
wrote  a  letter  to  the  Viceroy,  announcing  his  arrival  and  requesting 
an  interview.  An  offer  from  two  of  the  Hong  merchants  to 
communicate  to  the  Viceroy  the  contents  of  the  letter  was  not 
accepted,  and  on  the  26th  Mr.  Astell  was  sent  to  deliver  the 
letter,  which  had  been  translated  into  Chinese.  The  letter  itself 
— the  cause  of  so  much  subsequent  difficulty — ran  as  follows  : 

“  In  pursuance  of  orders  of  my  most  gracious  sovereign,  William  IV, 
King  of  Great  Britain  and  Ireland,  I  have  the  honour  of  notifying  to 
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your  excellency  my  arrival  at  the  city  of  Canton,  bearing  a  royal 
commission  constituting  and  appointing  me  as  Chief  Superintendent 
of  British  trade  to  the  dominions  of  his  imperial  majesty  the  emperor 
of  China.  By  this  commission  are  associated  with  me,  John  Francis 
Davis,  esq.,  and  Sir  George  Best  Robinson,  bart.,  late  of  the  honourable 
East  India  Company’s  factory  at  this  place.  The  object  of  the  said 
royal  commission  is  to  empower  us,  his  majesty’s  superintendents, 
to  protect  and  promote  the  British  trade,  which,  from  the  boundless 
extent  of  his  majesty’s  dominions,  will  bear  the  traffic  of  the  four 
quarters  of  the  world  to  the  shores  of  the  emperor  of  China, — the 
exclusive  privileges  and  trade  hitherto  enjoyed  by  the  honourable  East 
India  Company  of  merchants  having  ceased  and  determined,  by  the 
will  and  power  of  his  majesty  the  King  and  Parliament  of  Great 
Britain.  I  have  also  the  honour  of  acquainting  your  excellency,  that 
his  majesty,  my  most  gracious  sovereign,  has  been  pleased  to  invest 
me  with  powers,  political  and  judicial,  to  be  exercised  according  to 
circumstances. 

“  At  present,  I  will  only  further  request  that  your  excellency  will 
grant  me,  with  my  colleagues,  the  honour  of  a  personal  interview,  when 
it  will  be  my  duty  to  explain  more  fully  to  your  excellency  the  nature 
of  the  changes  which  have  taken  place,  and  upon  which  our  present 
duties  and  instructions  have  been  founded.  Allow  me  to  convey, 
through  your  excellency,  to  his  imperial  majesty,  the  high  considera¬ 
tion  of  his  majesty  the  King,  my  master  ;  and  with  the  utmost  respect 
for  your  excellency,  allow  me  to  subscribe  myself  your  excellency’s 
very  faithful  and  obedient  servant.” 

Such  was  the  famous  letter,  with  its  implied  request  for 
equality  in  negotiation.  When  Mr.  Astell  attempted  to  present 
it  he  was  treated  with  much  indignity.  He  was  kept  waiting 
for  nearly  three  hours,  while  numerous  Chinese  officers  of  various 
ranks  refused  to  deliver  his  letter.  The  crux  of  the  whole 
matter  was  that  the  agents  of  the  East  India  Company  had 
invariably  communicated  with  the  provincial  authorities  through 
the  Hong  merchants.  Lord  Napier,  on  the  other  hand,  con¬ 
sidered  himself  not  a  mere  agent  of  a  large  trading  company, 
but  a  representative  of  the  British  Crown,  as  his  rank  warranted. 
Unfortunately  his  instructions  were  far  from  explicit  on  this 
point.  Moreover  the  Chinese  considered  any  assertion  of  a 
foreign  sovereign  to  equality  with  the  Son  of  Heaven  as  ludicrous. 
The  attitude  of  the  Viceroy  of  Kwangtung  was  therefore  simple. 
He  refused  to  have  any  dealings  at  all  with  Lord  Napier,  except 
on  the  footing  that  had  always  prevailed  with  the  East  India 
Company’s  Select  Committee.  Lord  Napier  for  his  part  refused 
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to  move  from  the  position  he  had  taken  up  at  the  start,  and  so 
the  contest  of  wills  began  with  ever  increasing  bitterness.  To 
complicate  matters,  Lord  Napier  and  his  suite  had  left  Macao 
and  taken  up  their  residence  in  the  factories,  without  asking  the 
Viceroy’s  permission.  The  Chinese  authorities  were  considerably 
alarmed  by  this  step  and  retaliated  by  stopping  the  British  trade. 
Finally,  at  the  beginning  of  September,  Lord  Napier,  despairing 
of  negotiations,  ordered  the  two  frigates  which  had  accompanied 
him  to  Macao  to  force  a  passage  up  the  river  to  Canton,  in  the 
hope  that  a  show  of  force  would  reduce  the  Viceroy  to  sub¬ 
mission.  Far  from  accomplishing  this  object,  however,  the 
arrival  of  the  frigates  only  stiffened  the  attitude  of  the  provincial 
authorities,  who  were  completely  supported  in  their  stand  by  the 
supreme  government  at  Peking.  Matters  were  now  in  an  ex¬ 
ceedingly  critical  state,  and  war  between  England  and  China 
seemed  inevitable  when,  on  September  9,  Lord  Napier  sustained 
a  sharp  attack  of  malarial  fever,  and  a  few  days  later  his  condition 
was  so  critical  that  his  doctor  ordered  an  immediate  retirement 
to  Macao.  Here  on  October  11  Lord  Napier  died,  his  end 
being  hastened  by  the  strain  of  the  preceding  months.  With  his 
death,  the  British  assertion  of  equality  abruptly  terminated. 
Thus  the  Chinese  pretensions  of  superiority  had  once  more 
triumphed. 

Lord  Napier’s  successors  in  the  Superintendency  of  Trade 
adopted  what  has  been  termed  a  “  quiescent  policy,”  restraining 
the  unlawful  activities  of  British  subjects  in  China  (which  they 
were  empowered  by  their  letters  of  appointment  to  do)  without 
coming  into  conflict  with  Chinese  authority.  The  phase  was 
obviously  temporary,  however,  and  the  number  of  acute  dif¬ 
ferences  existing  between  the  two  nations  at  this  period  made  it 
clear  that  the  application  of  force  would  soon  be  necessary  to 
clarify  the  position.  But  the  period  between  the  abolition  of  the 
Company’s  charter  and  the  outbreak  of  the  first  Anglo- Chinese 
War  abundantly  proved  that  the  legal  position  of  foreigners  in 
China  was  not  only  obscure  but  entirely  unsatisfactory,  and  that 
some  comprehensive  and  authoritative  definition  of  it  was  urgently 
required.  Eventually,  the  struggle  was  directly  precipitated  by 
the  jurisdiction  issue,  in  the  last  of  the  Anglo-Chinese  homicide 
cases,  prior  to  treaty  days. 
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II.  THE  MURDER  OF  LIN  WEI-HI 

The  Chinese  Repository ,  in  its  last  issue  for  July  1839, 
announced  in  its  “  Journal  of  Occurrences  ”  : 

“  On  the  morning  of  the  7th  instant,  at  9  o’clock,  his  Excellency, 
Lin,  according  to  previous  notice,  appeared  in  front  of  the  foreign 
factories,  borne  by  six  men  ;  he  was  followed  by  all  the  high 
provincial  officers,  attended  by  crowds  of  those  of  lower  rank,  civil 
and  military.  He  entered  the  hall  of  the  British  Consulate,  and 
found  it  desolate  and  empty  ;  and  after  having  inspected  the  altera¬ 
tions  in  front  of  the  factories,  returned  by  the  way  he  came,  through 
Old  China  Street.  On  the  same  day,  at  Hong  Kong,  an  affray 
occurred,  in  which  a  native  named  Lin  Wei  hi,  lost  his  life.  The 
particulars  of  this  affair  shall  be  given  in  our  next.” 1 

The  incident  of  which  this  was  a  preliminary  announcement  is 
important  in  a  number  of  ways.  In  the  first  place,  it  brought 
the  contest  between  Captain  Elliot  and  Commissioner  Lin  to  a 
crisis,  thus  preparing  the  way  for  the  first  “  Opium  War.”  It  was 
also  the  last,  and  one  of  the  most  serious,  of  the  homicide  cases 
affecting  English  subjects,  before  the  establishment  of  a  limited 
form  of  extraterritoriality  in  pursuance  of  the  supplementary 
regulations  of  the  Treaty  of  Nanking  (1842).  It  is  also  the  first 
recorded  case  tried  by  a  British  Criminal  Court  in  Hong  Kong  ; 
and  again  it  forms  one  of  the  best  available  illustrations  of  the 
conflict  of  jurisdictions — a  conflict  which  had  become  more 
clearly  defined  since  the  Act  of  1833. 

In  1833  a  set  of  resolutions  dealing  with  the  unsatisfactory 
conditions  of  trade  at  Canton  had  been  introduced  into  the  House 
of  Commons.  These  included  the  following  paragraph  : 

“  That,  lastly,  the  state  of  the  trade  under  the  operation  of  the 
Chinese  laws  in  respect  to  homicides  committed  by  foreigners  in  that 
country,  calls  for  the  early  interposition  of  the  Legislature,  those  laws 
being  practically  so  unjust  and  intolerable  that  they  have  in  no  instance 
for  the  last  forty-nine  years  been  submitted  to  by  British  subjects, 
great  loss  and  injury  to  their  commercial  interests  accruing  from  the 
suspension  of  trade  in  consequence  of  such  resistance,  and  the  guilty 
as  well  as  the  innocent  escape  with  impunity,  and  that  it  is,  therefore, 
expedient  to  put  an  end  to  this  anomalous  state  of  law  by  the  creation 
of  a  British  naval  tribunal  upon  the  spot,  with  competent  authority 
for  the  trial  and  punishment  of  such  offenders.”2 

1  The  Chinese  Repository,  viii.  p.  168. 

2  Hansard,  Parliamentary  Debates  (Third  Series),  xviii.  p.  700. 
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These  resolutions  were  not  adopted,  but  later  in  the  session 
the  Act  reorganising  British  trade  in  China  under  the  control  of 
the  Superintendent  of  Trade  (previously  mentioned)  was  passed, 
Article  VI  of  which  provided  for  the  creation  of  a  court  with 
criminal  and  admiralty  jurisdiction  for  the  trial  of  offences 
committed  by  British  subjects  in  China. 

In  1838  another  bill  was  introduced  into  Parliament  with  the 
object  of  creating  a  British  court  in  China  with  civil,  criminal 
and  admiralty  jurisdiction.  A  good  deal  of  opposition  was 
encountered,  and  the  bill  was  therefore  withdrawn. 

The  duel  between  the  British  Superintendent  of  Trade  and 
Commissioner  Lin  dated  from  the  latter’s  arrival  in  Canton  in 
March  1839.  Lin  Tse-su  had  been  appointed  by  the  reforming 
Emperor,  Tao  Kwang,  to  solve  the  opium  question  in  Canton. 
He  was  a  man  of  unusual  ability,  and  the  fullest  powers  were 
therefore  given  to  him  to  deal  with  the  situation.  On  March  18, 
eight  days  after  his  arrival,  he  published  an  order  warning  the 
Hong  merchants  of  the  risks  they  were  running  in  failing  to  keep 
the  foreign  merchants  from  breaking  the  law.  On  the  same  day 
he  issued  an  order  directly  to  the  foreign  merchants  commanding 
them  to  surrender  their  stocks  of  opium  for  destruction.  “  There 
must  not  be  the  smallest  atom  concealed  or  withheld.”  At  the 
same  time  they  were  required  to  enter  into  a  bond  abandoning 
the  opium  traffic.  Should  the  bond  be  violated,  they  were  to 
suffer  the  extreme  penalty  of  the  law,  submitting  themselves  to 
Chinese  jurisdiction.  These  bonds  were  to  be  executed  without 
fail  within  three  days.  The  following  day  the  Hoppo  issued  an 
order  prohibiting  the  departure  of  foreigners  to  Macao  until  the 
High  Commissioner’s  investigations  were  complete.  This  order 
had  the  effect  of  imprisoning  the  whole  of  the  foreign  com¬ 
munity  in  Canton.  The  three  days  allotted  expired  on  March  21. 
The  following  morning  1037  chests  of  opium  were  surrendered. 
This  was  declared  to  be  insufficient.  On  March  24  Captain 
Elliot  reached  the  factories  from  Macao.  On  the  following  day 
a  boycott  of  the  factories  was  organised,  the  Europeans  being 
completely  cut  off  from  the  city.  Two  days  later,  finding  it 
impossible  to  resist  further,  Captain  Elliot  agreed  to  surrender 
20,283  chests  of  British-owned  opium.  The  question  of  the 
bond,  however,  was  still  unsettled.  A  form  proposed  on  April  4 
by  the  Commissioner,  providing  for  the  punishment  by  death  of 
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offenders  by  the  Chinese,  was  rejected  by  Elliot  on  April  21,  and 
exactly  a  month  later,  the  delivery  of  the  surrendered  opium 
being  then  complete,1  he  ordered  all  British  subjects  to  leave 
Canton.  British  ships  were  also  forbidden  to  enter  the  river, 
and  on  June  5  Captain  Elliot  informed  the  High  Commissioner 
that,  pending  further  instructions  from  the  British  Government, 
all  British  vessels  would  in  future  discharge  and  load  at  Macao. 
This  seems  to  have  occasioned  the  Chinese  authorities  some 
anxiety,  for  a  proclamation  of  June  14  mentions  that  only  two 
American  ships  have  entered  the  port,  and  declares  :  “  But  now 
the  drug  has  all  been  surrendered,  and  your  ships  are  at  liberty 
to  return  to  your  own  coasts,  or  engage  in  honourable  traffic  ; 
and  why  do  you  remain  anchored  in  every  offing,  protracting 
your  stay  in  order  to  watch  events,  and  hoping  for  a  favourable 
change  ?  ”  And  again,  later  :  “  Let  all  those  who  are  planning 
to  get  profitable  trade  be  persuaded  to  become  good  foreigners, 
not  idly  listening  to  vain  words,  waiting  to  watch  the  course  of 
events  and  hoping  for  a  favourable  change,  which  will  only  give 
cause  for  future  repentance.”  2 

The  British  case  was  put  forward  by  Captain  Elliot  in  a  mani¬ 
festo  of  June  21.  Referring  to  the  recent  confiscation  of  opium, 
he  asks  : 

“  Can  a  great  moral  and  political  reformation  be  effected  at  the 
sacrifice  of  all  the  principles  of  truth,  moderation,  and  justice  ?  Or 
is  it  believed  that  these  spoliatory  proceedings  will  extinguish  the 
traffic  in  opium  ?  Such  hopes  are  futile,  and  the  emperor  has  been 
deceived.  But  it  is  asked,  on  the  other  hand,  whether  the  wise  and 
just  purposes  of  the  emperor  cannot  and  should  not  be  fulfilled  ? 
Most  assuredly  they  can,  and  they  ought.  It  is  certain,  however, 
that  the  late  measures  of  the  commissioner  have  retarded  this  accom¬ 
plishment  of  the  imperial  pleasure,  given  an  immense  impulse  to  the 
traffic  in  opium,  which  was  stagnant  for  several  months  before  he 
arrived,  and  shaken  the  prosperity  of  these  flourishing  provinces.  It 
is  probable  that  they  will  disturb  the  whole  coasts  of  the  empire,  ruin 
thousands  of  families,  foreign  and  native,  and  interrupt  the  peace 
between  the  celestial  court  and  England,  which  has  endured  for 
nearly  two  hundred  years. 

“  The  merchants  and  ships  of  the  English  nation  do  not  proceed 
to  Canton  and  Whampoa,  because  the  gracious  commands  of  the 
emperor  for  their  protection  are  set  at  nought ;  because  the  truth  is 
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1  In  all,  20,291  chests  of  opium  were  surrendered. 

2  The  Chinese  Repository,  viii.  pp.  66-67. 
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concealed  from  his  imperial  majesty’s  knowledge  ;  because  there  is 
no  safety  for  a  handful  of  defenceless  men  in  the  grasp  of  the  govern¬ 
ment  at  Canton  ;  because  it  would  be  derogatory  from  the  dignity  of 
their  sovereign  and  nation  to  forget  all  the  insults  and  wrongs  which 
have  been  perpetrated,  till  full  justice  be  done,  and  till  the  whole  trade 
and  intercourse  be  placed  upon  a  footing  honourable  and  secure  to 
this  empire  and  to  England.  The  time  is  at  hand,  the  gracious 
sovereign  of  the  English  nation  will  cause  the  truth  to  be  made  known 
to  the  wise  and  most  august  prince  on  the  throne  of  this  empire,  and 
all  things  will  be  adjusted  agreeably  to  the  principles  of  purest  reason.” 1 

As  a  result  of  Captain  Elliot’s  instructions,  British  merchants 
gradually  adopted  the  practice  of  placing  their  cargoes  on 
American  ships  proceeding  to  Whampoa  from  Hong  Kong,  and 
obtaining  cargoes  of  tea  from  them  on  their  return.2 

Such  was  the  state  of  affairs  when  the  affray  at  Hong  Kong 
was  reported.  In  pursuance  of  its  promise,  The  Chinese  Repository, 
in  its  August  issue,  inserted  a  number  of  documents  dealing  with 
the  occurrence,  together  with  the  following  observations  : 

“  Sunday,  July  7th,  1839,  a  most  serious  affray  occurred  at  Hong 
Kong,  near  the  anchorage  in  a  village  called  Tseenshatsuy,  where  a 
large  party  of  foreign  seamen  had  collected  together  on  shore.  A 
Chinese,  named  Lin  Wei  hi  expired  the  next  day,  Monday  ;  a  report 
of  the  case  reached  Macao  the  same  evening,  the  8th,  and  Captain 
Elliot  proceeded  to  Hong  Kong  early  on  Tuesday  the  succeeding 
morning.  About  the  same  time  a  report  reached  the  Chinese  autho¬ 
rities  in  Canton,  from  whom  a  deputation  was  sent  to  hold  a  court  of 
inquest.  The  importance  of  this  case — bringing  up  as  it  has  that 
clause  in  the  Chinese  Penal  Code  which  requires  life  for  life — will  be 
seen  in  the  sequel.  All  the  particulars  that  have  come  to  our  knowledge, 
well  authenticated,  shall  be  put  on  record  ;  these,  however,  are  few. 
Though  at  Hong  Kong  when  the  affray  occurred,  and  during  the  next 
day  when  the  man  expired,  we  could  only  ascertain  these  few  facts — 
that  a  large  party  of  sailors  were  on  shore,  drunken  and  riotous  ;  that 
a  serious  row  took  place  between  them  and  the  villagers  ;  that  several 
Chinese  were  beaten,  and  one  of  them  so  severely  that  he  died  of  his 
wounds  the  following  day,  Monday,  July  8th.  These  few  transactions, 
however,  seem  to  be  the  prelude  of  a  new  scene  in  the  grand  drama 
now  being  enacted,  on  these  southern  confines  of  the  celestial  empire. 
After  two  or  three  days,  Captain  Elliot  returned  to  Macao  ;  and  has, 
no  doubt,  transmitted  to  his  government  a  full  account  of  all  he  did, 
and  of  all  he  learned,  touching  the  case  in  question.  Very  few  of 
these  particulars  have  been  made  public  here.  None  of  the  testimony 

1  The  Chinese  Repository,  pp.  69-70. 

2  See  further,  Morse,  International  Relations  of  the  Chinese  Empire,  i. 
pp.  212-237. 
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of  the  witnesses  in  court,  nor  even  the  names  of  the  persons  accused 
and  condemned,  have  been  published  in  the  newspapers,  which  have 
given  notices  of  the  trial.  The  reason  for  this  secrecy  is  well  under¬ 
stood,  by  those  who  are  acquainted  with  Chinese  policy.  That  we 
may  not  be  misunderstood,  we  here  remark,  explicitly,  that  we  have 
no  reason  to  doubt  that  the  chief  superintendent  has  taken  every 
means  in  his  power  to  secure  the  execution  of  strict  and  impartial 
justice  throughout  the  whole  of  these  proceedings.  If  we  have  rightly 
understood  him,  he  has  plain  and  unequivocal  instructions  from  his 
sovereign  not  to  surrender  or  submit  any  subject  of  her  crown  to  the 
jurisdiction  of  the  Chinese  courts  of  law.  These  instructions  are 
founded,  no  doubt,  on  the  notorious  fact  that  no  foreign  authorities  or 
witnesses  are  recognized  in  these  courts,  which  still  maintain  that 
spirit  of  exclusiveness,  now  abandoned  by  the  Sublime  Porte  and  the 
Barbary  States.  This  spirit,  probably,  is  now  about  to  have  its  last 
struggle  here.”1 

As  far  as  the  question  of  jurisdiction  is  concerned,  the  British 
had  always  resisted  the  Chinese  claim  to  jurisdiction  in  homicide 
cases  against  a  British  subject,  and  no  surrender  had  been  made 
of  a  British  subject  since  the  case  of  the  gunner  of  the  Lady 
Hughes  in  1784. 2  Moreover,  a  British  court  for  China  with 
criminal  and  admiralty  jurisdiction  had  existed  in  name  since 
1833,  though  the  trial  of  those  accused  of  the  murder  of  Lin 
Wei-hi  seems  to  be  the  first  occasion  on  which  it  actually  sat. 
As  far  as  the  prediction  of  The  Chinese  Repository  concerning  the 
struggle  for  extraterritoriality  is  concerned,  the  first  treaties 
guaranteeing  the  right  are  the  supplementary  treaty  to  the  Treaty 
of  Nanking  (1842)  for  Great  Britain,  the  Treaty  of  Wanghia 
(1844)  for  the  United  States,  and  the  Treaty  of  Whampoa  (1844) 
for  France. 

Captain  Elliot  reached  Hong  Kong  on  Tuesday,  July  9.  The 
following  day  he  instituted  an  inquiry,  and  offered  a  reward  of 
$200  for  evidence  leading  to  the  conviction  of  the  murderer  of  Lin 
Wei-hi,  and  $100  for  evidence  of  the  riot.  At  the  same  time  he 
gave  $1500  to  the  relatives  of  the  victim  by  way  of  compensation, 
receiving  from  them  an  admission  that  the  death  was  due  entirely 
to  an  accident,  and  also  $400  to  protect  them  from  extortion,  and 
$100  to  those  villagers  who  had  suffered  during  the  riot.  When 
the  officers  whom  Commissioner  Lin  had  sent  to  investigate  the 
matter  arrived  in  Hong  Kong,  Captain  Elliot  communicated  with 


1  Vol.  viii.  pp.  1 80-181. 


2  See  ante,  Chapter  II. 
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them,  but  on  July  21  he  found  it  necessary  to  warn  them  not  to 
issue  inflammatory  proclamations.1 

In  Macao,  Captain  Elliot  issued  an  “  official  public  notice  to 
British  subjects  ”  on  July  26  announcing  that  in  pursuance  of  the 
Order  in  Council  of  December  9,  1833,  "  rules  of  practice  and 
proceeding  are  hereby  promulgated,  to  be  observed  in  the  courts 
of  justice  with  criminal  and  admiralty  jurisdiction,  created  in  the 
aforesaid  order  in  council,  for  the  trial  of  offences  committed  by 
her  majesty’s  subjects  within  the  dominions  of  the  emperor  of 
China  and  the  ports  and  havens  thereof,  and  in  the  high  seas 
within  one  hundred  miles  of  the  coast  of  China.”  These  rules 
were  obviously  experimental,  and  are  worthy  of  brief  notice. 
The  first  states  :  “No  subject  of  her  majesty  to  be  arrested  for 
trial  under  this  jurisdiction,  unless  charged  upon  oath  of  one  or 
more  credible  persons  before  the  chief  superintendent,  with  such 
offence  as  will  justify  holding  him  to  bail  when  taken.”  Arrests 
may  be  made  in  three  ways  :  (1)  By  warrant  under  the  hand  and 
seal  of  the  chief  superintendent  or  his  deputy  ;  (2)  by  word  of 
the  chief  superintendent  or  his  deputy,  or,  at  the  stations  of 
British  shipping,  by  any  magistrate  or  quartermaster  of  police, 
in  the  case  of  a  breach  of  the  peace  or  felony  committed  in  the 
presence  of  either  ;  and  (3)  in  the  absence  of  any  proper  authority, 
by  any  British  subject,  if  he  is  able  in  this  way  to  prevent  a  felony. 
Persons  executing  warrants  of  arrest  are  in  the  same  position  as 
similar  persons  in  England.  After  arrest  there  is  an  examination, 
a  full  report  of  the  proceedings  being  committed  to  writing. 
Should  a  prima  facie  case  be  made  out  against  the  prisoner,  he 
must  be  detained,  bail  being  permitted  in  the  same  way  as  in 
England.  “  The  principles  and  practice  of  the  law  of  England 
to  obtain  with  respect  to  time  in  which  a  prisoner  should  be  placed 
on  his  trial,  or  within  which  prosecution  for  past  offences,  com¬ 
mitted  in  his  jurisdiction,  should  be  instituted.”  2  Every  case 
must  be  instituted  by  indictment  before  a  grand  jury.  An 
appendix  states  that 

“  indictments  will  be  prepared  by  recording  officer,  but  the  following 
form  is  inserted  :  ex.  gr.  China  Admiralty  and  Criminal  Juris¬ 
diction,  to  wit, 

“  The  Jurors  for  our  lady  the  queen  upon  their  oath  present,  that 

1  Morse,  op.  cit.  pp.  237-238. 

2  Section  III,  Rule  3  ;  The  Chinese  Repository,  viii.  pp.  182-183. 
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(A.B.  particular  designation)  not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil,  on 

the . day  of . in  the  year  of  our  Lord, . did  at 

. in  and  upon  E.F.,  feloniously,  wilfully,  and  of  malice 

aforethought,  make  an  assault  upon  and  ( here  state  the  means  and 
manner  of  killing ,  and  the  consequent  death  according  to  the  facts).  And 
so  the  said  jurors,  upon  their  oath  aforesaid  do  say,  that  he  the  said 
A.B.,  him  the  said  E.F.,  in  the  manner  and  by  the  means  aforesaid, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  kill  and 
murder,  against  the  peace  of  our  lady  the  queen,  her  crown  and 
dignity. 

Indorsement. 

If  found.  ‘  A  true  bill.’ 

If  otherwise  ‘  Not  found.’  ”  1 

This  form  of  indictment  was  modelled  almost  exactly  upon 
the  common  English  form,  but  it  is  noticeable  that  it  is  drawn  up 
especially  for  homicide  cases,  a  circumstance  which  clearly  indi¬ 
cates  (if  further  indication  were  needed)  that  a  special  court  was 
being  established  (although  in  conformity  with  an  earlier  statute 
and  order  in  council)  for  the  murderer  of  Lin  Wei-hi. 

The  following  procedure  follows  contemporary  English 
criminal  procedure  fairly  closely.  Section  VIII,  however,  after 
fixing  penalties  for  grand  and  petit  jurors  failing  to  perform  their 
duties  after  being  duly  summoned,  makes  special  provision  for  the 
attendance  of  witnesses,  as  follows  : 

“  Rule  2.  Any  subject  of  her  majesty,  whose  evidence  may  be 
necessary  to  prove  or  disprove  any  indictment,  may  be  bound  over 
under  sufficient  surety  by  the  chief  superintendent,  or  in  his  absence 
the  deputy  superintendent,  to  appear  and  give  evidence  at  the  trial 
of  the  prisoner  :  and  the  chief  superintendent,  or  in  his  absence  the 
deputy  superintendent,  shall  determine  the  amount  of  reasonable 
penalty  according  to  the  circumstances  of  the  case.” 

“  Rule  3.  In  the  case  of  witnesses  about  to  leave  the  country  upon 
urgent  business,  they  may  be  examined  by  the  consent  of  the  prisoner, 
as  well  as  the  chief  superintendent,  upon  interrogatories  before  the 
chief  superintendent,  or  in  his  absence  the  deputy  superintendent.” 

“  Rule  4.  Citizens  or  subjects  of  foreign  states,  whose  evidence 
may  be  desirable  to  prove  or  disprove  an  indictment,  shall  be  invited 
for  the  satisfaction  of  the  ends  of  justice  to  appear  before  the  court  ; 
but  failing  attendance,  the  jury  to  deliver  their  verdict  upon  the  best 
evidence  before  them.”  2 

It  is  observable  that  this  court  suffers  from  the  same  defect 

1  The  Chinese  Repository,  viii.  pp.  185-186.  2  Ibid.  pp.  184-185. 
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as  modern  consular  courts  in  China.  There  is  no  means  of 
compelling  foreign  witnesses  to  attend,  if  they  do  not  wish  to 
do  so. 

When  the  Chinese  officers  deputed  to  investigate  the  affray 
returned  to  Canton,  they  presented  their  report  to  the  High 
Commissioner.  This  report  is  commented  upon  by  The  Chinese 
Repository  in  the  following  terms  : 

“We  have  seen  a  partial  and  garbled  report  made  by  the  deputation 
sent  from  the  provincial  city  to  Hong  Kong.  The  chief  particulars 
detailed  therein,  have  reference  to  the  wounds  found  on  the  body  of 
Lin  Wei  hi,  and  to  the  money  paid  and  to  be  paid  to  the  family  of  the 
deceased.  Whatever  was  paid,  or  was  to  be  paid,  we  have  been 
assured  was  offered  solely  in  consideration  of  the  needy  and  afflicted 
state  of  the  deceased’s  family,  and  not  with  the  intention  of  ‘  hushing 
the  matter  ’  or  of  staying  the  course  of  justice.  Notwithstanding  the 
assurances  given  that  the  parties  engaged  in  the  affray  should  be  tried 
and  dealt  with  according  to  English  law,  the  Chinese  authorities  have 
peremptorily  demanded,  and  continue  so  to  demand,  the  surrender  to 
them  of  the  murderers.”  1 

The  nature  of  the  report  becomes  even  clearer  from  a  pro¬ 
clamation  of  Commissioner  Lin,  dated  August  2,  1839.  The 
proclamation  is  an  able  piece  of  work.  It  skilfully  attributes  the 
affray  to  the  refusal  of  Captain  Elliot  to  withdraw  his  interdiction 
of  British  trade  with  Canton,  and  so,  involving  the  episode  in  the 
tangled  web  of  the  opium  question,  fixes  ultimate  responsibility 
upon  the  Chief  Superintendent  himself.  After  pointing  out  that 
the  opium  store-ships  have  been  repeatedly  ordered  to  leave,  the 
Commissioner  observes  : 

“  But  up  till  now,  a  month  and  more,  the  opium  store-ships  did  not 
get  under  weigh,  and  the  merchantmen  still  kept  looking  about  them 
until,  as  time  rolled  on,  the  number  of  ships  daily  increased  ;  which  in 
fine  led  to  a  number  of  the  English  sailors  going  ashore  and  getting 
drunk,  when  they  forced  their  way  into  the  village  of  Tseenshatsuy, 
and  taking  a  man  called  Lin  Wei  hi,  who  was  passing  by  at  the  time, 
wounded  him  so  severely  that  he  died  !  This  is  indeed  going  to  the 
extreme  of  disobedience  to  the  laws  !  In  course  the  cheheen  magis¬ 
trate  of  Singan  district  made  a  clear  inspection  of  the  corpse  of  Lin 
Wei  hi.  The  different  wounds  he  had  received  from  a  club  or  clubs, 
were  all  distinctly  stated  in  his  report  to  us — and  at  the  same  time  he, 
in  communication  with  the  military  officer  of  the  district,  appre¬ 
hended  Lo  San,  who  had  arranged  the  paying  of  the  money  as  a 


1  The  Chinese  Repository ,  viii.  p.  181. 
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bribe  to  hush  up  matters  :  and  on  the  very  day  that  the  disturbance 
was  raised,  how  many  sailors  there  were  ashore — what  ships  they 
belonged  to — how  they  possessed  themselves  of  the  clubs  or  staves 
with  which  they  struck  and  wounded  Lin  Wei  hi,  till  he  dropped 
down — what  time  it  was  that  a  certain  ship’s  captain  brought  a  foreign 
surgeon  to  wait  upon  and  relieve  the  wounded  man — what  time  they 
conveyed  him  to  the  sandy  beach — what  time  he  breathed  his  last 
— what  man  it  was  gave  orders  about  hushing  up  the  matter  with  a 
bribe — how  much  money  was  paid  down  on  the  spot — who  it  was 
that  seduced  the  relations  of  the  deceased  to  grant  a  certain  document 
by  way  of  proof  (that  he  had  lost  his  life  by  accident) — in  reference  to 
the  balance  of  the  money  not  yet  paid,  who  it  was  that  wrote  out  the 
promissory  note  for  it — within  how  many  days  the  said  balance  was 
paid  in  full : — these  particulars,  every  one  of  them,  came  out  in  Lo 
San’s  evidence,  as  clearly  and  distinctly,  one  by  one,  as  if  they  had 
been  delineated  upon  a  map  !  And  at  the  same  time,  the  relations 
of  the  deceased  having  handed  up  the  promissory  note,  and  the  same 
having  been  translated  into  Chinese,  the  name  of  the  ship’s  captain 
specified  therein — the  name  of  the  ship — the  amount  of  the  note 
— the  date  when  due,  and  the  person  who  guaranteed  payment  of  the 
same  : — every  item  corresponded  most  perfectly  with  the  evidence 
given  by  Lo  San  !  In  one  word,  then,  the  murder  is  now  fixed  and 
settled  ; 1  what  use  to  go  groping  about,  and  inquiring  further  ? 

“  The  English  nation,  having  an  officer  intrusted  with  the  manage¬ 
ment  and  control  of  public  affairs  of  that  country,  who  went  himself 
to  the  village  of  Tseenshatsuy  to  examine  into  and  arrange  this 
matter,  ought  immediately  to  produce  the  foreign  murderer,  that 
according  to  the  established  law  and  custom,  he  may  forfeit  his  life 
for  the  life  he  has  taken  :  this  would  show  due  respect  and  submission, 
and  be  acting  in  conformity  with  the  great  principles  of  justice  ! 
But  on  the  one  hand,  you  will  not  deliver  up  the  murderer  :  and 
further,  you  would  not  consent  to  receive  our  edicts.  You  only 
wished  to  throw  the  blame  of  the  murder  upon  the  Americans. 
Immediately  after  this,  however,  the  American  consul  Snow  sent  up 
a  petition  stating  vehemently  in  reply  ;  that  the  charge  was  false.2 
Again,  with  your  excuses  and  explanations  about  ‘  killing  with  malice 
prepense,’  and  ‘  killing  by  mistake,’  and  ‘  supporting  widows  and 
orphans,’  and  such  phrases,  all  these  are  so  many  evasions  to  screen 

1  I.e.  upon  some  definite  individual  or  individuals. 

2  The  Chinese  Repository ,  viii.  p.  214,  notes  on  this  point:  “The  mandarins 
very  falsely  accuse  Captain  Elliot  of  having  imputed  the  murder  to  the 
Americans.  All  he  said  was,  that  on  the  day  of  the  fatal  affray,  Americans 
and  other  foreigners  were  ashore  as  well  as  Englishmen.”  Mr.  Snow  denied 
that  any  Americans  were  involved  in  the  murder.  Dr.  Morse  observes  : 
“  It  must  be  said,  however,  that  Captain  Elliot  conducted  his  investigations 
on  the  spot,  and  held  a  public  trial  of  those  of  the  accused  who  were  from 
British  ships  and  that  the  American  Consul  remained  at  Macao  from  May  25  th 
to  Aug.  22nd  when  he  left  for  Canton  ”  {International  Relations,  i.  p.  237, 
note  107).  The  question  is  discussed  in  later  correspondence  between  Captain 
Elliot  and  the  High  Commissioner. 
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and  varnish  over  the  real  facts  of  the  case  ! 1  Thus  to  wish  that  the 
foreign  murderer  may  escape  capital  punishment,  and  that  (the  ghost 
of)  the  dead  man  may  still  be  longing  for  revenge  in  the  regions  below, 
and  his  vengeance  be  unappeased  : — to  hold  the  employment  of  a 
nation’s  officer,  and  unjustly  oppress  the  manes  of  a  murdered  man 
(by  depriving  him  of  his  expiatory  victim,)  is  this  reasonable  or  not  ? 

“  Had  it  been  a  Chinese  who  had  struck  and  killed  a  foreigner, 
the  officers  of  the  celestial  dynasty  would  immediately  have  given  orders 
for  the  trial  of  the  murderer,  and  executed  him  in  open  day.  Take  for 
example  what  occurred  in  the  fourth  moon  of  the  present  year  : — 
there  were  some  native  soldiers  who  landed  on  the  Praya  Grande  at 
Macao,  and  who  struck  at  and  wounded  a  foreigner.  Now  although 
the  said  foreigner  recovered,  yet  we,  the  high  commissioner  and 
viceroy,  commanded  the  offender  to  be  seized  and  punished  severely, 
according  to  the  Statute.  On  going  back,  we  find  that  in  the  19th  year 
of  Keenlung,  there  was  a  French  foreigner  called  She-luy-she  who 
wounded  with  a  musket  a  foreigner  of  the  said  country  (England), 
called  Chache  Polang  so  that  he  died.  The  viceroy  and  fooyen  of 
that  time  took  the  said  Frenchman,  and  condemned  him  to  be 
strangled,  after  having  kept  him  some  time  in  the  prison  of  the  district 
magistrate.  There  are  records  to  this  effect  which  may  be  referred 
to.2  Besides  this,  there  have  been  successively  records  kept  of  the 
other  cases  where  foreigners  have  killed  foreigners  ;  how  can  the  said 
country  but  be  aware  of  the  fact  !  He  who  kills  a  man  must  pay  the 
penalty  of  life  ;  whether  he  be  a  native  or  a  foreigner,  the  statute  is 
in  this  respect  quite  the  same.3  Moreover,  to  give  money  as  a  bribe 

1  Captain  Elliot  consistently  maintained  that  the  money  he  paid  was 
not  a  bribe.  Dr.  Morse  considers  the  gift  unwise  [op.  cit.  p.  237).  There  was 
plenty  of  precedent  for  it,  however. 

2  The  High  Commissioner  obviously  cites  this  as  a  precedent  to  show  that 
the  Chinese  have  jurisdiction  in  homicide  cases,  even  if  both  parties  are 
foreigners.  The  case  of  1754,  and  that  of  the  gunner  of  the  Lady  Hughes  in 
1784,  seem  to  be  the  only  two  occasions  after  1700  in  which  the  British  ever 
recognised  Chinese  jurisdiction.  Both  were  exceptional.  In  the  first,  it  was 
necessary  to  invoke  Chinese  assistance,  in  order  to  secure  the  punishment  of 
the  victim,  unless  a  general  battle  between  the  British  and  French  was  to 
develop.  In  the  second,  the  gunner  was  only  surrendered  to  secure  the  release 
of  the  ship’s  supercargo,  who  had  been  captured  by  the  Chinese.  A  possible 
third  case — that  of  the  lascar  at  Macao,  who  was  induced  to  surrender,  though 
innocent,  is  peculiar  in  many  ways.  The  lascar  was  released  after  the  inter¬ 
vention  of  a  select  committee. 

3  Nevertheless,  an  Imperial  rescript  of  1843,  contained  in  an  edict  of  the 
Hoppo  in  1808  and  translated  by  Staunton  ( Ta  T' sing  Lii  Li,  app.  xi.  p.  523), 
provides  that  “  in  all  cases  of  offences  by  contrivance,  design,  or  in  affrays, 
happening  between  foreigners  and  natives,  whereby  such  foreigners  are  liable, 
according  to  law,  to  suffer  death  by  being  strangled  or  beheaded,  the  magis¬ 
trate  of  the  district  shall  receive  the  proof  and  evidence  thereof,  at  the  period 
of  the  preliminary  investigation  and  after  having  fully  and  distinctly  inquired 
into  the  reality  of  the  circumstances,  report  the  result  to  the  viceroy  and 
sub-viceroy,  who  are  thereupon  strictly  to  repeat  and  revise  the  investigation. 
If  the  determination  of  the  inferior  court,  upon  the  alleged  facts,  and  upon 
the  application  of  the  laws,  is  found  to  have  been  just  and  accurate,  the 
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to  hush  up  the  matter  is  a  flagrant  breach  of  the  laws  :  the  punishment 
is  more  or  less  grave  in  proportion  to  the  amount  of  the  bribe,  and 
he  who  gives  and  he  who  receives  it,  are  punished  alike.  And  yet 
ye  know  not  to  deliver  up  the  murderer  and  beg  for  mercy  !  On  the 
other  hand,  you  varnish  over  the  truth  with  false  pretexts,  and  give 
way  to  the  most  outrageous  obstinacy  !  Why  did  you  alone  not 
reflect  on  the  circumstance,  that,  as  a  foreigner  has  deprived  a  Chinese 
of  his  life,  and  as  you  are  still  obstinate  in  refusing  to  deliver  up  the 
murderer  for  condign  punishment — how  can  we  permit  the  Chinese 
to  furnish  foreigners  with  the  necessaries  of  life,  and  not  prohibit 
them  from  privately  selling  these  to  you  ?  ” 

The  High  Commissioner  therefore  prohibits  all  sales  of  food 
to  foreign  shipping,  other  than  the  daily  necessaries  of  life,  which 
must  be  bought  through  a  linguist,  after  petition  to  the  appro¬ 
priate  officers.  The  edict  closes  with  a  promise  to  negotiate  for 
an  improvement  in  the  mode  of  selling  provisions  to  foreign 
shipping,  after  the  murderer  of  Lin  Wei-hi  has  been  surrendered.1 

To  this  edict  Captain  Elliot  paid  no  attention.  On  August  5 
he  issued  another  public  notice  to  British  subjects,  announcing 
that  a  session  of  the  Court  with  criminal  and  admiralty  juris¬ 
diction  for  China  would  be  held  on  August  12,  and  requiring 
those  British  subjects  with  affairs  to  settle,  to  attend  the  Court.2 

No  other  business,  however,  was  brought  before  the  court, 
which  duly  sat  at  Hong  Kong  on  August  12.  Two  in¬ 
dictments  were  presented  to  the  grand  jury — one  for  wilful 
murder,  which  they  rejected,  the  other  against  five  seamen  “  for 
riotously,  unlawfully,  and  injuriously  entering  certain  dwelling- 
houses  in  a  village  on  the  eastern  shore  of  the  anchorage  of  Hong 
Kong,  in  search  of  spirits,  and  for  then  and  there  riotously 
assaulting  the  inhabitants,  men  and  women,  cutting,  beating,  and 
otherwise  dangerously  ill-using  them.  Also  for  having,  on  the 
7th  July  last  past,  riotously  damaged  and  injured  a  certain  joss 
house  in  the  neighbourhood  of  the  above  said  village.”  3  A  true 
bill  was  returned  by  the  grand  jury  against  the  five  seamen  on  this 


magistrate  of  the  district  shall  lastly  receive  orders  to  proceed,  in  conjunction 
with  the  chief  of  the  nation,  to  take  the  offender  to  execution  according  to 
his  sentence.  In  all  other  instances  of  offences  committed  under,  what  the 
laws  declare  to  be  palliating  circumstances,  and  which  are  therefore  not 
capitally  punishable,  the  offender  shall  be  sent  away  to  be  punished  by  his 
countrymen  in  his  own  country.”  This  Imperial  order,  however,  seems  to 
have  been  consistently  ignored  at  Canton. 

1  The  Chinese  Repository,  viii.  pp.  2 12-2 15. 

2  Ibid.  p.  221.  3  Ibid.  p.  193. 
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charge.  Captain  Elliot  had  invited  the  Chinese  authorities  to 
send  representatives  to  the  trial,  but  this  invitation  had  been 
ignored. 

In  his  address  to  the  grand  jury,  Captain  Elliot  pointed  out 
that  by  the  common  law  o*f  England  it  was  necessary  before  a 
man  accused  of  a  capital  offence  could  be  convicted  for  a  grand 
jury  by  a  majority  to  return  a  true  bill  against  him,  and  then  for 
a  petit  jury  of  twelve  unanimously  to  find  him  guilty.  Moreover, 
it  was  necessary  for  all  members  of  the  grand  jury  to  be  inhabitants 
of  the  country  for  which  they  are  sworn  to  inquire.  He  then 
proceeds  to  explain  why  the  grand  jury  has  in  this  case  been 
chosen  exclusively  from  persons  habitually  resident  in  China  : 

“  In  our  position,  it  appeared  to  me  to  be  a  very  suitable  adaptation 
to  this  principle  to  devolve  these  duties  upon  persons  usually  resident : 
because  they  would  bring  to  the  task  a  more  familiar  knowledge  of 
the  customs  of  the  country,  and  of  the  particular  pressure  of  circum¬ 
stances,  than  it  could  be  reasonable  to  expect  in  casual  visitors,  and 
would  therefore  be  better  able  to  judge  of  what  should  be  sent  to 
trial,  for  the  ends  of  justice  and  peace.  Indeed,  it  must  be  obvious 
to  every  reflecting  person  who  hears  me,  that  the  heavy  responsibility 
of  acting  upon  the  jurisdiction  order  in  council  (till  the  whole  machinery 
has  been  set  in  action  by  the  queen’s  government,  and  a  more  proper 
person  were  here  to  fill  this  seat,  than  myself,)  has  been  forced  upon 
me. 

“  With  our  intercourse  interrupted,  I  may  certainly  say,  chiefly  if 
not  entirely,  because  it  is  impossible  to  consent  to  the  pretensions  of 
the  Chinese  government  to  judge  her  majesty’s  subjects  by  their  forms 
of  judicature,  for  offences  declared  to  be  capital,  how  could  we  dis¬ 
regard  an  unprovoked  outrage  upon  the  peaceful  inhabitants  of  this 
empire,  attended  with  loss  of  life,  charged  by  the  Chinese  officers  upon 
British  subjects. 

“  ‘  From  oldest  times,’  says  the  profound  and  eloquent  Lord 
Stowell,  speaking  of  the  intercourse  between  men  of  the  western 
parts  of  the  world  and  the  nations  of  the  east,  ‘  an  immiscible  character 
has  been  kept  up  ;  foreigners  are  not  admitted  into  the  general  body 
and  mass  of  society  of  the  nation.  They  continue  strangers  and 
sojourners  in  the  land,  as  all  their  fathers  were.  Doris  amara  suam  non 
intermiscuit  undam'  But  these  extreme  differences  of  custom  and  law 
could  never  be  suffered  to  cover  impunity  for  crime  ;  and  hence  the 
separate  jurisdiction  for  foreigners,  which  it  has  been  necessary  to 
establish  in  all  the  nations  of  the  east,  with  which  they  maintain  any 
general  intercourse.1  Here,  indeed,  this  necessity  has  never  been 

1  Cf.  similar  language  in  Mr.  Caleb  Cushing’s  letter  to  the  American  Consul 
at  Canton  concerning  the  case  of  the  slaying  of  Hsu  A-Man  by  an  American 
subject  ( The  Chinese  Repository,  xiv.  pp.  525-526). 
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conceded  by  Treaty,  or  special  arrangement  ;  but  here  more  particu¬ 
larly,  than  in  any  part  of  the  world,  it  is  admitted  in  principle,  and 
constantly  adverted  to  in  practice.  The  theory  is,  that  whenever  a 
foreigner  charged  with  an  offence  be  delivered  up  to  the  Chinese 
government,  he  has  been  tried  by  his  own  officers  and  people  and 
found  guilty  ;  a  feature  specially  noticed  by  Sir  George  Staunton, 
and  which  at  once  explains  the  eagerness  of  the  Chinese  officers  to 
gain  possession  of  the  foreigner  with  the  consent  of  his  own 
countrymen. 

“  In  no  instance  that  I  am  awTare  of,  except  one,  has  the  govern¬ 
ment  of  this  country  ever  resorted  to  force  for  the  apprehension  of 
a  foreigner  charged  with  offences  against  the  laws  of  this  empire,  and 
in  that  case  it  is  material  to  remark  the  individual  was  not  executed  ; 
on  another  occasion,  indeed,  they  deported  an  individual  by  forcible 
means  from  Canton,  and  from  the  empire,  but  so  far  as  British 
subjects  be  concerned,  at  all  events,  there  has  been  no  instance  of 
apprehension  and  execution  without  reference  to  British  authority. 
Perhaps  it  may  not  be  misplaced  to  remark  here,  that  the  anxiety  of 
this  government  to  obtain  our  own  written  consent  to  be  tried  by 
their  forms  of  judicature,  (which  constitutes  the  main  difficulty  of  our 
present  situation,)  is  explicable  only  upon  a  mixed  principle  of  justice 
and  policy  :  upon  the  one  hand,  that  it  is  reasonable  to  have  our  own 
consent  to  trial  by  laws  so  contrary  in  spirit  and  form  to  our  own, 
upon  the  other  that  our  governments  would  find  it  impossible  to 
interfere,  if  such  laws  were  executed  after  the  procurement  of  our 
own  written  consent. 

“  On  the  whole,  I  have  thought  that  it  became  me  in  this  serious 
conjuncture,  both  upon  general  and  special  grounds,  to  provide  as  far 
as  lay  in  my  power,  for  the  satisfaction  of  the  ends  of  justice  and  of 
the  reasonable  demands  of  this  government.  I  can  deliver  no  man 
into  their  hands,  which  they  have  required  me  to  do  ;  but  I  have 
invited  their  officers  to  be  present  at  as  impartial  a  trial  (according 
to  our  own  forms  of  law,)  for  the  grave  offences  charged  against 
British  subjects,  as  if  those  offences  had  been  committed  upon  our  own 
countrymen,  upon  our  own  shores.”  1 

The  remainder  of  the  address  sets  forth  the  English  law 
relating  to  murder  and  manslaughter.2  After  hearing  the  evidence 
against  the  five  seamen  the  petit  jury  returned  a  verdict  of 
“  guilty  ”  against  all  of  them,  and  the  Chief  Superintendent 
sentenced  two  to  three  months’  imprisonment  and  a  fine  of  £15, 
and  the  other  three  to  six  months’  imprisonment  and  a  fine 
of  £ 20 .  The  result  of  this  trial,  together  with  the  announce¬ 
ment  that  he  had  not  been  able  to  discover  the  murderer  of  Lin 

1  The  Chinese  Repository ,  viii.  pp.  187-189. 

2  Pp.  1 90-1 92. 
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Wei-hi,  Captain  Elliot  transmitted  to  the  High  Commissioner  on 
August  16.1 

Meanwhile,  the  Chinese  had  not  been  idle.  A  large  armed 
force  was  moved  towards  Macao,  and  on  August  15  two  edicts 
were  issued  by  Tseang,  Keunmin  foo  of  Macao,  and  Pang,  Tso 
tang  of  Macao.  The  first  declares  that  a  despatch  has  just  been 
received  from  High  Commissioner  Lin.  This  despatch,  like  Lin’s 
former  proclamation,  attempts  to  associate  the  disturbance  at 
Hong  Kong  with  Elliot’s  refusal  to  allow  the  British  to  reopen 
trade  with  Hong  Kong. 

“  The  English  merchant-ships  which  arrived  here  during  this 
present  year,  having  gone  in  company  to  anchor  at  Tseenshatsuy  on 
the  high  seas,  a  number  of  sailors  and  others  in  consequence  of  this 
went  ashore,  got  drunk,  and  raised  a  disturbance,  which  led  to  one 
of  our  people  being  deprived  of  his  life.  Immediately  afterwards, 
a  certain  weiyuen  commanded  Elliot  to  produce  the  murderer  for 
trial  and  execution.  Who  would  have  supposed  it  ?  Elliot  in  oppo¬ 
sition  refused  to  receive  our  Edicts,  and  obstinately  declined  to  deliver 
up  the  murderer  !  Previously  to  this,  the  said  Kuenmin  foo  had 
commanded  the  wei-le-to  to  petition  the  governor  of  Macao,  to  give 
Elliot  orders  that  he  should  forthwith  bind  the  murderer,  and  deliver 
him  up  to  expiate  his  crime  ;  but  we  have  no  document  from  the 
Keunmin  foo  stating  that  he  has  complied  with  our  demands. 
Anterior  to  this,  we,  the  high  commissioner,  had  given  orders  in 
reference  to  the  empty  store-ships  which  had  discharged  their  opium 
that  they  should  forthwith  get  under  weigh  and  return  to  their 
country,  but  they  have  already  delayed  upwards  of  two  months,  and 
scarcely  eleven  of  their  number  have  reported  to  us  as  having  passed 
the  Ladrone  islands  ;  the  rest  of  them  still  keep  loitering  and  looking 
about  them.”  2 

The  edict  therefore  declares  that  all  supplies  are  to  be  cut  off 
from  the  British,  and  makes  detailed  regulations  concerning  the 
supply  of  food  to  the  Portuguese.3  The  second  edict,  which 
states  the  issue  in  practically  the  same  terms  as  the  first,  commands 
all  Chinese  in  the  service  of  the  British  to  leave  their  employers 
at  once.4  The  following  day  Captain  Elliot  called  a  meeting 
of  all  British  subjects  in  Macao,  in  order  to  concert  measures  for 

1  Morse,  op.  cit.  p.  238.  He  notes  that  the  sentence  of  imprisonment  was 
never  carried  into  effect,  as  the  Government  decided  that  the  Chief  Super¬ 
intendent’s  jurisdiction  did  not  extend  to  the  deprivation  of  a  subject’s 
liberty. 

2  The  Chinese  Repository,  viii.  p.  216. 

4  Ibid.  pp.  219-220. 


3  Ibid.  pp.  216-218. 
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their  safety,  informing  them  at  the  same  time  that  it  was  impossible 
for  him  to  surrender  any  British  subject  to  the  Chinese  autho¬ 
rities.1  On  the  17th  the  edicts  were  repeated,  and  copies  of  them 
were  pasted  on  boards,  and  carried  round  the  town.  On  the 
same  day  all  Chinese  employed  by  Europeans  left  their  em¬ 
ployers.  Four  days  later,  general  preparations  for  the  withdrawal 
of  all  British  subjects  were  undertaken.  In  the  meanwhile,  food 
had  been  supplied  to  them  by  Portuguese  servants  without  great 
difficulty.  On  the  same  day  a  public  notice  to  British  subjects 
was  issued,  announcing  the  withdrawal,  and  on  the  23rd  Captain 
Elliot  left  for  Hong  Kong,  the  American  Consul,  Mr.  Snow, 
proceeding  at  the  same  time  to  Canton.2 

Affairs  were  now  rapidly  approaching  a  crisis.  On  the  24th 
the  Governor  of  Macao  was  invited  to  expel  the  British  from  the 
town.  On  the  same  day  the  schooner  Black  Joke  was  pirated. 
There  seems  to  be  no  reason  to  suppose  that  the  Chinese  autho¬ 
rities  were  implicated  in  the  act.  The  schooner  was  boarded  by 
Chinese  from  five  or  six  boats,  off  Lantao  island,  while  proceeding 
from  Macao  to  Hong  Kong.  Several  lascars  were  either  cut 
down  or  drowned.  Mr.  Moss,  the  only  Englishman  on  board, 
was  severely  wounded  on  the  head  and  the  left  arm.3  The  affair 
seems  to  have  caused  considerable  anxiety  in  Macao,  for  the 
following  night  a  rumour  spread  that  Chinese  soldiers  were 
about  to  enter  the  town  in  disguise  to  attack  the  British.  On 
the  same  day  the  High  Commissioner  issued  another  edict, 
re-enacting  severe  penalties  against  the  opium  traffic,  and  re¬ 
peating  the  demand  for  the  surrender  of  the  slayer  of  Lin  Wei-hi.4 
The  following  day  all  British  subjects  embarked  for  Hong  Kong. 

Day  by  day  wTar  wTas  gradually  becoming  inevitable.  Another 
proclamation  of  the  High  Commissioner,  on  August  31,  furnishes 
ample  evidence  of  the  situation. 

“  Whereas  the  English  foreigners,  in  their  overbearing  pride  and 
unpracticability,  have  withstood  the  prohibitory  enactments,  these 
depraved  individuals  who  deal  in  opium,  have  continued  to  linger 
at  Macao  ;  the  empty  store-ships  vThich  had  surrendered  their  opium 
have  thus  long  remained  anchored  in  the  outer  seas  ;  and  newly- 
arrived  merchant  vessels,  neglecting  to  surrender  what  opium  they 
have  brought,  have  assembled  at  Hong  Kong  and  the  neighbourhood, 
neither  entering  Whampoa,  nor  yet  sailing  back  again.  Whereby 

1  The  Chinese  Repository ,  viii.  p.  221.  2  Ibid.  pp.  221-222. 

3  Ibid.  pp.  223-224.  4  Ibid.  p.  224. 
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occasion  was  given  in  a  drunken  brawl  to  cause  the  death  of  Lin 
Wei-hi,  one  of  the  people  of  the  Empire  ;  and  whereas  we,  the  com¬ 
missioner  and  the  governor,  having  reiterated  by  issued  commands  to 
the  superintendent  Elliot,  justly  to  investigate  and  take  proceedings 
therein,  he  has  still  withstood  us,  has  not  received  our  commands, 
and  has  sheltered  and  failed  to  deliver  up  the  murderer  (acts  of 
contumacy,  and  of  stiff-necked  presumption  that  cannot  be  surpassed)  : 
Therefore,  we  the  commissioner  and  the  governor  have  given  strict 
commands  to  the  local  officers,  civil  and  military,  at  every  point,  by 
land  and  by  water,  faithfully  to  intercept  and  wholly  to  cut  off  from 
the  English  all  supplies,  that  they  may  be  made  to  fear  and  to  pay 
the  tribute  of  fealty.” 

The  remainder  of  the  proclamation  calls  upon  all  the  people 
to  arm  and  resist  any  English  landing  upon  the  coasts,  even  to 
replenish  their  supplies  of  water.1  On  the  same  day  that  this 
proclamation  was  issued,  H.M.S.  Volage  arrived  from  England — 
the  first  warship  to  arrive  for  the  protection  of  British  subjects 
in  China  at  this  period.  In  order  to  impede  its  movements 
another  edict  was  issued,  threatening  with  death  any  Chinese 
subject  who  acted  as  pilot  to  it,  or  who  sold  provisions  to  the 
crew.2  About  the  same  time  a  meeting  of  British  merchants  in 
Hong  Kong  submitted  a  memorial  to  Lord  Palmerston.  After 
pointing  out  that  they  had  retired  from  Canton  to  Macao, 
following  the  surrender  of  the  opium,  they  declared  : 

“  After  a  residence  of  three  months  in  Macao,  your  memorialists 
have  been  compelled  suddenly  to  abandon  that  place,  and  seek  refuge 
on  board  their  ships,  in  consequence  of  menacing  preparations  of  the 
imperial  commissioner,  and  edicts  ordering  the  departure  of  all  British 
subjects  on  pain  of  severe  punishment,  at  the  same  time  holding  us 
responsible  with  our  lives  for  the  surrender  of  an  individual  to  suffer 
death,  in  satisfaction  of  the  alleged  murder  of  a  native,  in  an  accidental 
affray  with  some  British  and  American  seamen,  a  few  weeks  since  at 
the  anchorage  of  Hong  Kong. 

“  Her  majesty’s  superintendent  has  been  unable  after  a  careful 
investigation,  according  to  the  forms  of  British  law,  to  fix  such  charge 
of  murder  on  any  British  subject. 

“  Without  any  charge  whatever  against  your  memorialists  indi¬ 
vidually  or  collectively,  from  the  high  commissioner,  in  connection 
with  the  ostensible  cause  of  our  actual  expulsion  from  Macao,  we 
were  first  deprived  of  our  servants,  and  supplies  of  food  ;  and  then 
compelled  to  abandon  our  dwellings,  without  previous  preparation, 
and  in  the  possession  of  means  barely  adequate  for  the  removal  of 


1  The  Chinese  Repository,  viii.  p.  241. 


2  Ibid  p.  269. 
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our  books,  papers,  and  articles  of  immediate  use  and  necessity  ;  under 
circumstances  involving  much  cruel  privation  to  families  and  invalids. 

“  The  governor  of  Macao  was  pleased  to  express  his  anxiety  to 
afford  all  aid  in  his  power  to  the  British  community  ;  but  his  excellency 
did  not  attempt  to  conceal  from  your  memorialists  the  fact  of  his  real 
inability  to  give  them  efficient  protection,  and  they  quitted  that  settle¬ 
ment  under  a  perfect  conviction  that  such  a  course  was  imperatively 
necessary  for  the  general  safety. 

“  Your  memorialists  further  beg  leave  to  call  to  your  lordship’s 
serious  notice,  a  case  of  aggravated  outrage  committed  by  some  Chinese 
boats  full  of  armed  men,  and  bearing  flags  of  mandarins,  upon  a 
British-owned  passage-boat,  containing  seven  Lascars  and  an  English 
trader  (then  in  the  act  of  removing  his  personal  effects  from  Macao 
to  Hong  Kong,)  whom  they  cruelly  mutilated  :  and  after  murdering 
five  of  the  Lascars,  and  robbing  the  vessel  of  much  valuable  property, 
set  on  fire,  and  then  abandoned  it  :  an  event  which,  although  your 
memorialists  cannot  consider  it  to  have  been  committed  with  the 
knowledge  of  the  imperial  commissioner,  yet  they  can  entertain  little 
doubt  that  it  is  mainly  attributable  to  the  highly  menacing  character 
of  some  of  his  late  edicts,  and  to  his  generally  violent  bearing  towards 
foreigners,  especially  British,  thus  inducing  the  inferior  officers  to 
conceive  that  any  acts  of  brutal  outrage  might  be  perpetrated  with 
impunity.”  1 

On  September  4  the  proclamation  of  August  31  bidding  the 
Chinese  to  resist  parties  of  British  subjects  coming  ashore  for 
food  bore  fruit.  A  protest  against  this  was  handed  to  the  Chinese 
officers  at  Kowloon  by  Captain  Elliot.  Finally,  after  five  or  six 
hours’  delay,  the  Chief  Superintendent  opened  fire  from  his  own 
vessels  on  Chinese  war-junks  which  were  compelling  natives  to 
return  with  their  provisions.2  To  this  the  High  Commissioner 
replied  on  the  6th  by  what  was  practically  a  declaration  of  war. 

1  The  Chinese  Repository ,  viii.  pp.  266—267. 

2  Ibid.  p.  269,  and  Morse,  op.  cit.  pp.  241-242.  After  this,  provisions  were 
supplied  regularly,  at  prices  a  little  higher  than  market  rates.  It  must  be 
admitted  that  the  provocation  was  extreme,  but  the  affair  was  unfortunate 
nevertheless.  A  contemporary  American  observes  that  the  High  Com¬ 
missioner’s  decree  of  confiscation  was  probably  just,  though  severe.  He  then 
mentions  that  after  the  destruction  of  the  opium  he  urged  the  High  Com¬ 
missioner  to  improve  the  conditions  of  foreign  intercourse  with  China. 
Unhappily  his  excellency  was  already  in  an  attitude  of  hostility  towards  the 
larger  portion  of  the  foreign  residents,  and  the  advice  was  not  taken.  “The 
bloody  affray  of  July  soon  followed,  and  the  relations  of  the  two  nations  were 
thrown  into  inextricable  confusion.  When  this  affair  was  carried  to  the 
commissioner,  he  reverted  at  once  to  the  old  Chinese  law  and  precedents, 
and  demanded  the  murderer.  The  terms  he  was  then  on  with  the  super¬ 
intendent,  precluded  any  calm  and  friendly  settlement,  and  irritated  by  the 
refusal  to  comply  with  his  demand,  by  the  lingering  of  the  opium  ships  and 
dealers,  and  by  the  renewed  sales  of  the  drug,  he  suffered  himself  to  be  hurried 
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“  The  English  foreigner  Elliot  having  in  repeated  instances  with¬ 
stood  and  opposed  the  laws — having  concealed  and  failed  to  deliver 
up  a  murderer — having  prevented  the  merchant  vessels  from  entering 
port — having  ruled  and  directed  extensive  sales  of  opium, — the  charge 
of  crime  against  him  is  most  clearly  established,  as  by  our  reiterated 
proclamations  and  clear  commands  we  have  already  shown. 

“  Now  on  the  27th  day  of  the  7th  month,  he  had  the  daring 
presumption  to  send  a  number  of  vessels  of  various  sizes  to  Kowlung, 
and  directed  them  to  fire  upon  and  attack  the  naval  cruisers  ;  from 
noon  till  eight /they  had  several  encounters,  and  wounds  were  inflicted 
on  the  governmental  soldiery.  In  this,  since  he  has  come  forward 
to  seek  a  quarrel,  we,  the  commissioner  and  governor,  cannot  but 
command  the  assembling  of  the  powerful  companies  of  the  army  and 
navy  from  the  various  regiments  and  squadrons,  that  they  may 
combine  in  an  attack  of  extirpation,  and  place  his  life  in  our  hands. 
Let  it  be  asked,  though  the  foreign  soldiers  be  numerous,  can  they 
amount  to  one  ten-thousandth  part  of  ours  ?  Though  the  foreign 
guns  be  allowed  to  be  powerful  and  effective,  can  their  ammunition 
be  employed  for  any  long  period  without  being  expended  ?  If  they 
venture  to  enter  the  port,  there  will  be  a  moment’s  blaze,  and  they  will 
be  turned  to  cinders.  If  they  dare  to  go  on  shore,  it  is  permitted  to 
all  the  people  to  seize  and  kill  them.  How  can  the  said  foreigners 
remain  unawed  ?  ”  2 

On  the  10th  Mr.  Bridgman,  at  the  request  of  the  High  Com¬ 
missioner,  went  ashore  to  negotiate  with  an  official  appointed 

on  to  those  harsh  and  unjustifiable  acts,  which  have  left  an  indelible  stain  on 
his  mission  and  character.  Acting  on  the  system  of  mutual  responsibility, 
so  interwoven  with  the  Chinese  polity,  he  proceeded  to  coerce  the  surrender 
of  the  guilty  individual  by  oppressing  the  British  residents  at  Macao,  a  place 
forty  miles  distant  from  the  scene  of  the  murder.  The  superintendent  and 
most  of  his  countrymen  withdrew  to  Hong  Kong,  where  the  denial  of  pro¬ 
visions  and  other  local  annoyances  brought  on  remonstrances,  and  finally 
a  collision  with  the  Chinese  force  at  Kowlung,  a  small  port  in  the  vicinity. 
Of  this  affair,  we  believe  the  general  opinion  to  be,  that  it  was  rash  and 
‘  untoward.’  It  threw  upon  the  British  flag  the  odium  of  being  the  first  to 
aggress,  the  guilt  of  the  first  bloodshed”  ( The  Chinese  Repository ,  viii.  p.  456). 
The  same  critic  observes  later  :  “  Had  the  orders  to  repair  to  Hong  Kong 
never  been  issued  to  the  fleet,  probably  the  homicide  of  July  had  never 
happened.  Or  if  it  had,  the  presence  of  the  superintendent  at  Canton,  had 
he  preserved  a  position  of  impartial  mediation,  should  have  been  at  least  as 
influential,  to  resist  unjust  demands,  as  was  that  of  the  E.I.  Company’s  select 
committee.  Or  if  the  singular  violence  of  the  Kinchae  had  brooked  no 
terms  and  even  extorted  a  victim — to  the  law  of  retaliation,  then  how  clear 
and  unquestionable  would  have  been  the  position  of  Great  Britain  ”  (ibid. 
p.  460).  It  must  not  be  forgotten,  however,  that  the  foreign  community 
had  only  recently  emerged  from  virtual  imprisonment  in  Canton,  and  Captain 
Elliot  wished  to  free  his  hands  by  removing  the  possibility  of  hostages. 
Concerning  the  last  point,  the  execution  of  a  British  subject  by  the  Chinese 
at  this  point  would  certainly  have  resulted  in  an  immediate  outbreak  of 
hostilities. 

1  The  Chinese  Repository  says  from  2  o’clock  till  night. 

2  The  Chinese  Repository,  viii.  p.  269. 
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by  the  Chinese  authorities.  He  returned  on  the  12th  without 
accomplishing  anything.1  Meanwhile,  on  the  nth,  Captain 
Smith,  of  H.M.S.  Volage ,  acting  on  instructions  from  Captain 
Elliot,  issued  a  public  notice  declaring  his  intention  to  blockade 
Canton.  This  step  wTas  taken  because  several  British  subjects 
in  a  ship’s  boat  from  the  Psyche  were  missing,  and  it  was  feared 
that  they  had  been  captured  by  the  Chinese.  As  they  returned 
safely  in  a  few  days’  time,  Captain  Smith  on  the  16th  issued  a 
second  public  notice  abandoning  the  blockade. 

A  high-handed  act  was  committed  by  the  Chinese  on  Septem¬ 
ber  12.  The  Spanish  ship  Bilhaino ,  trading  regularly  from  Manila 
to  Macao,  was  boarded  and  burned  off  Macao.  It  was  urged  by 
the  Chinese  that  she  was  the  Virginia ,  an  English  ship  carrying 
opium.  Such  a  mistake,  however,  was  impossible,  as  she  was 
flying  the  Spanish  colours  at  the  time  of  the  outrage.2  On  the 
24th  Captain  Elliot,  accompanied  by  Captain  Smith,  interviewed 
the  Kuenmin  foo  of  Macao,  at  the  residence  of  the  Portuguese 
Governor.3  Extensive  negotiations  with  the  High  Commissioner 
followed.  Lin,  as  usual,  demanded  the  surrender  of  all  opium 
in  British  possession,  and  the  immediate  departure  of  the  store 
ships.  Moreover, 

“it  is  asked  if  Captain  Elliot  is  unable  to  detect  the  murderer  of 
Lin  Wei-hi  among  the  persons  found  guilty  of  riot  and  assault  in  the 
late  affray  ?  What  is  to  prevent  their  being  sent  for  trial  by  the 
Chinese  officers,  one  only  to  be  kept  to  answer  for  the  crime  ?  ”  4 

This  in  substance  amounts  to  an  invitation  to  surrender  the 
five  persons  whom  an  English  court  had  declared  innocent  of 
the  slaying  of  Lin  Wei-hi,  but  guilty  of  riot  and  affray,  with  the 
assurance  from  the  Chinese  that  one  only  would  be  killed,  and 
the  other  four  released — scarcely  an  honourable  course  for 
Captain  Elliot  to  adopt,  especially  after  so  much  resistance. 
Lastly, 

“  to  the  assemblage  of  British  ships  at  Hong  Kong  is  attributed  the 
renewal  of  the  opium  traffic,  and  the  homicide  of  Lin  Wei-hi  ;  and 
to  Captain  Elliot,  the  attack  and  defeat  at  Kowloon.  Captain  Elliot 
has  stated  that  he  must  wait  his  sovereign’s  commands.  It  is  inquired 

1  The  Chinese  Repository ,  viii.  p.  270. 

2  Ibid.  p.  271.  25,000  dollars  compensation  was  ultimately  paid,  in 

June  1841,  to  the  Spanish  for  the  loss  of  the  ship. 

3  Ibid.  p.  272.  4  Ibid.  p.  321. 
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when  the  dispatch  left,  and  when  a  reply  may  be  expected  ?  And 
then  a  modified  arrangement  will  not  be  difficult  to  determine  upon, 
if  Captain  Elliot  acts  obediently  upon  each  of  the  propositions.”  1 

To  these  terms  Captain  Elliot  replied  offering  to  allow  the 
Chinese  authorities  to  search  any  suspected  vessel  for  opium, 
and  to  submit  to  the  High  Commissioner  a  declaration  from  each 
British  firm  in  China  that  it  had  no  connection  with  the  opium 
traffic. 

“  With  reference  to  the  murder  of  Lin  Wei-hi,  Captain  Elliot 
assures  the  commissioner  that  every  investigation  was  made  to  detect 
the  murderer,  but  there  having  been  many  American  and  English 
sailors  on  shore,  it  was  impossible  to  detect  him.  Hereafter  he  pro¬ 
poses  that  a  joint  investigation  be  determined  on,  congenial  with  the 
customs  of  both  nations.  The  most  severe  search  shall  be  continued 
after  the  murderer  of  Lin  Wei-hi,  and  a  reward  offered  for  him  ;  and 
if  found,  he  shall  be  placed  on  his  trial  according  to  the  laws  of  his 
country,  before  the  honourable  (Chinese)  officers.”  2 

Captain  Elliot  also  declares  that  a  man  recently  found  drowned 
at  Hong  Kong,  belonging  to  a  British  ship,  was  not  in  any  way 
connected  with  the  murder  of  Lin  Wei-hi.  Apparently  the 
Chinese  officials  had  hoped  that  a  solution  of  the  difficulty  could 
be  obtained,  if  Captain  Elliot  had  agreed  to  fix  the  responsibility 
upon  the  dead  man.  There  was  a  precedent  for  this  in  the  case 
of  the  homicide  connected  with  the  East  India  Company’s  ship 
Duke  of  York  in  1820.3  The  Chief  Superintendent,  however, 
rejected  this  easy  solution  of  the  difficulty,  being  resolved  to 
contest  the  jurisdiction  issue  to  the  finish.  To  this  reply  of 
Captain  Elliot,  the  High  Commissioner  briefly  rejoined  :  “  The 
murderer  of  Lin  Wei-hi  must  be  delivered  up  in  ten  days.  Delay 
may  draw  down  measures  of  extermination.”  4  Since  the  other 
questions  were  approaching  a  solution,  it  is  obvious  that  at  this 

1  The  Chinese  Repository,  viii.  p.  322.  By  October  9  the  high  commissioner 
had  apparently  changed  his  mind  somewhat  concerning  the  responsibility  for  the 
murder,  for  he  writes  :  “In  the  case  of  the  life  and  death  of  Lin  Wei-hi,  we  have 
already  clearly  examined,  and  we  lay  the  responsibility  upon  Elliot  alone,  that 
he  inquire  out  (and  deliver  up)  the  principal  murderer  ;  this  affair  has  no 
connection  with,  or  involves  no  other  ship  or  person.  By  our  going  to  work 
in  this  way  and  drawing  those  clear  lines  of  distinction,  we  may  be  said  to 
be  even  going  beyond  the  bounds  of  intelligent  discrimination  itself."  ( The 
Chinese  Repository ,  viii.  380.)  After  considering  the  high  commissioner’s 
previous  declarations  concerning  the  responsibility  for  the  murder,  most 
people  will  certainly  agree  with  his  last  statement. 

2  Ibid.  p.  322.  3  See  ante,  Chapter  II. 

4  The  Chinese  Repository ,  viii.  p.  323. 
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point  the  murder  was  the  chief  obstacle  to  peace.  This  becomes 
even  clearer  from  the  subsequent  negotiations.  To  emphasise 
the  fact  that  his  attitude  on  the  jurisdiction  issue  was  unchanged, 
Captain  Elliot  issued  the  following  public  notice  to  British 
subjects  : 

“  In  promulgating  the  following  arrangements,  the  chief  superin¬ 
tendent  considers  it  right  to  say  a  few  words  explanatory  of  his  views 
for  rejecting  any  conditions  involving  the  signing  of  a  bond  of  consent 
to  the  trial  and  capital  punishment  of  the  Queen’s  subjects  by  Chinese 
officers.  He  never  pretends  to  deny  the  right  of  this  government 
to  make  what  laws  it  sees  fit,  but  no  share  of  the  responsibility  either 
of  their  principle  or  administration  should  be  cast  upon  the  Queen’s 
officers  and  subjects,  not  parties  to  the  one  or  the  other.  The 
liability  of  the  Chinese  officers  to  irreparable  error,  attended  with 
sacrifice  of  innocent  life,  has  recently  been  manifested  in  the  violence 
committed  upon  the  Spanish  brig  Bilbaino  under  the  impression  that 
she  was  the  British  vessel  Virginia.  This  declaration  has  been 
repeated  over  and  over  again  by  the  government  ;  so  that  the  high 
officers  of  the  empire  are  deliberately  sustaining  shameless  blunder 
by  shameless  falsehood,  or  the  truth  cannot  reach  them  even  upon 
subjects  of  this  momentous  nature.  Either  alternative  furnishes 
irrefragable  reasons  for  resisting  a  bond  of  consent  to  the  infliction  of 
capital  punishment  by  their  forms  of  trial.  But  again  if  the  principle 
be  admitted  in  the  case  of  one  description  of  offence,  how  can  it  be 
rejected  for  crimes  of  a  graver  character,  and  notably  for  homicide  ? 
The  dangerous  doctrine  of  Chinese  law,  however,  upon  that  point,  or 
at  least  of  the  practice  in  respect  to  foreigners,  can  never  be  sanctioned. 
For  example,  in  the  very  instance  which  has  pressed  so  cruelly  and  so 
unjustly  for  the  last  two  months  on  the  whole  of  the  British  community,  » 
the  governor  and  commissioner  still  demand  a  man  :  in  other  words 
they  require  the  chief  superintendent  to  be  guilty  of  the  crime  of 
murder  by  delivering  up  a  man  for  execution  in  compensation  for  a 
murder  committed  by  a  person  or  persons  wholly  unknown  to  him. 
The  pertinacity  with  which  the  Chinese  press  for  this  bond  is 
peculiarly  significant,  and  seems  to  be  ascribable  to  a  mixture  of 
motives.”  1 

A  second  public  notice  of  October  20  announced  the  conditions 
under  which  British  trade  could  be  resumed.  These  were  the 
result  of  compromise,  and  did  not  involve  the  signing  of  the 
bond.2  At  this  point  the  High  Commissioner  seems  tacitly  to 
have  abandoned  the  demand  for  the  surrender  of  Lin  Wei-hi’s 
murderer.  Unfortunately,  the  problem  was  not  to  be  solved 
so  easily.  The  Thomas  Coutts  entered  Macao  on  October  13 

1  The  Chinese  Repository,  viii.  pp.  323-324.  2  Ibid.  pp.  324-326. 
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from  India,  at  the  very  moment  when,  according  to  The  Chinese 
Repository ,  “  the  hong  merchants  left  Macao  for  Canton,  and 
the  English  families  were  at  the  same  time  returning  to  their 
residences  ”  in  Macao.1  The  master  of  the  Thomas  Coutts  had 
been  instructed  at  Calcutta  that  the  Chief  Superintendent  had 
exceeded  his  authority  in  placing  an  embargo  on  British  trade 
with  Canton.  He  accordingly  received  a  permit,  and  took  his 
ship  to  Whampoa,  after  signing  the  bond  involving  capital 
punishment  and  confiscation  of  the  ship  if  it  carried  opium. 
The  fact  that  a  British  ship,  with  its  entire  crew,  was  now  in 
his  power  inspired  the  High  Commissioner  to  tear  up  the  agree¬ 
ment,  and  send  an  order  for  the  immediate  surrender  of  the 
murderer  of  Lin  Wei-hi,2  on  October  25.  The  following  day 
Captain  Elliot  issued  another  public  notice  to  British  subjects,  in 
the  following  terms  : 

“  The  high  commissioner  and  the  governor  of  these  provinces 
having  this  day  violated  their  engagements,  made  under  their  signets, 
to  conduct  the  trade  outside  the  port  of  Canton  ;  having  peremptorily 
demanded  the  murderer  of  Lin  Wei-hi,  and  the  entrance  of  ships 
within  the  port  of  Canton,  with  the  signature  of  a  bond  of  consent 
by  the  commanders  to  the  Chinese  officers  for  offences  declared  to 
be  capital,  or  the  departure  of  the  ships  from  these  coasts  in  three 
days  ;  the  whole  under  menaces  of  destruction  :  the  chief  superin¬ 
tendent  has  now  to  require  all  commanders  of  British  ships  to  read 
this  paper  to  their  crews,  and  forthwith  to  prepare  for  sea  and  proceed 
to  Tungkoo  bay  ;  the  anchorage  at  Hong  Kong  being  liable  to 
surprise  by  fire  ships  and  warboats.”  3 

In  a  message  to  Captain  Smith,  of  H.M.S.  Volage ,  on  the 
same  day,  the  Chief  Superintendent  repeated  the  causes  of  the 
rupture,  attributed  it  to  the  fact  that  the  Chinese  authorities  now 
believed  they  possessed  hostages,  and  invited  him  to  take  what 
measures  he  thought  fit  to  restrain  the  masters  of  other  British 
vessels  from  putting  themselves  in  the  power  of  the  Chinese.4 
At  the  same  time  edicts  appeared  in  Macao,  prohibiting  any  inter¬ 
course  whatever  between  the  British  and  the  Chinese,  and  ordering 
the  former  to  leave  Macao  again.5  These  edicts  contain  the 
following  observations  from  Commissioner  Lin  : 

1  The  Chinese  Repository,  viii.  p.  327. 

2  Morse,  op.  cit.  pp.  244-245,  and  The  Chinese  Repository,  viii.  p.  327. 

3  The  Chinese  Repository,  viii.  pp.  327-328.  4  Ibid.  p.  328. 

6  Ibid. 
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“  When  I,  the  commissioner,  upon  the  20th  September,  first 
issued  my  commands,  I  set  down  in  order  these  three  things  in  the 
prior  place — the  surrender  of  opium,  the  delivering  up  of  the  murderer, 
— and  the  sending  home  of  the  empty  store-ships  and  the  depraved 
foreigners.1  In  all  such  parts  of  my  commands  as  related  to  the 
entrance  of  the  vessels,  I  stated,  that  if  they  should  act  obediently  in 
each  of  the  three  preceding  particulars,  it  would  then  not  be  difficult 
to  determine  the  granting  of  favours.  Let  me  ask  now,  if,  at  this 
moment,  these  three  particulars  have  indeed  been  duly  arranged  ? 
And  though  it  may  be  said  that  there  is  no  opium  to  be  surrendered, 
and  that  the  depraved  foreigners  and  the  empty  store-ships  are  being 
sent  home, — how  is  it  that  the  principal  murderer  in  a  most  important 
case  of  homicide  has  been  set  aside,  as  not  to  be  inquired  about  ?  If 
indeed  the  said  foreigners  were  to  give  the  bonds  in  accordance  with 
the  prescribed  form,  it  might  yet  be  suffered  that  time  should  be 
allowed  to  arrange  that  matter.  But  now,  while  it  is  far  otherwise, 
how  shall  the  granting  of  permits  be  at  once  sanctioned  ?  ”  2 

And  again  later  : 

“  Regarding  the  murderer  in  the  case  of  homicide,  Elliot  must 
still,  as  in  my  former  reply,  be  required  to  send  up  for  trial  the  five 
men  detained  by  him.  If  he  continues  to  oppose  and  delay,  I  must 
call  upon  the  naval  commander  in  chief  to  proceed,  at  the  head  of  his 
war  vessels  and  fire-ships,  as  also  of  the  land  soldiery  encamped  at 
all  the  various  points  of  ingress,  that  they  may  aid  in  seizing  the 
murderous  foreigner,  making  it  imperative  on  them  to  bring  him  up 
for  trial  and  punishment ;  and  at  the  same  to  search  for  and  apprehend 
all  the  traitorous  Chinese  in  shelter  and  concealment  on  board  the 
various  ships.  And  when  they  are  brought  to  submission,  it  will  then 
be  time  to  consider  of  regulations  for  their  search  and  admission  into 
the  port.  I,  the  commissioner,  am  sworn  on  behalf  of  the  celestial 
empire  to  remove  utterly  this  root  of  misery,  nor  will  I  let  the  foreign 
vessels  have  any  offshoot  left  for  the  evil  to  bud  forth  again.”  3 

On  October  28  Captain  Smith  with  H.M.  ships  Volage  and 
Hyacinth  left  Macao,  arriving  at  Chuenpi  on  November  2.  Here 
he  sent  ashore  a  note,  requesting  the  High  Commissioner  to  with¬ 
draw  his  orders  to  the  Chinese  fleet  to  destroy  the  English  ships, 
and  also  to  permit  English  merchants  to  reside  at  Macao,  with 
servants  and  supplies.  On  November  3  twenty-nine  war-junks 
approached  the  two  English  vessels.  Captain  Smith  requested 
the  Chinese  fleet  to  return  immediately  to  its  anchorage.  The 

1  I.e.  those  regarded  by  the  Chinese  as  primarily  responsible  for  the  opium 
smuggling. 

2  The  Chinese  Repository,  viii.  pp.  380-381. 

3  Ibid.  p.  381.  For  other  proclamations  of  the  same  date,  see  pp.  430-435. 
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Chinese  admiral  in  return  declared  :  “At  this  moment  all  that 
I  want  is  the  murderous  foreigner  who  killed  Lin  Wei-hi,”  and 
added  that  his  fleet  would  withdraw  as  soon  as  he  received  a 
guarantee  that  the  man  would  be  surrendered.  To  this  Captain 
Elliot,  on  board  the  Volage ,  replied  that  he  was  unable  to  discover 
the  murderer,  but  that  he  should  be  punished  as  soon  as  found. 
As  the  junks  still  advanced ,  Captain  Smith  opened  fire .  An  action 
followed,  during  which  four  Chinese  junks  were  destroyed. 
There  was  no  loss  on  the  English  side.  This  was  the  starting- 
point  of  the  first  Anglo-Chinese  War.1 

It  is  therefore  clear  that  the  struggle  between  Commissioner 
Lin  and  Captain  Elliot  had  begun  with  opium  and  ended  with 
a  wrangle  concerning  the  surrender  of  a  murderer.  Behind  the 
demand  for  surrender,  however,  was  the  whole  problem  of  extra¬ 
territoriality.  Before  this  period  homicide  cases  had  been  very 
few,  and  they  had  frequently  ended  in  a  compromise,  the 
Europeans  retaining  jurisdiction  and  the  Chinese  authorities 
evading  the  doctrine  of  responsibility  by  a  series  of  legal  fictions. 
Commissioner  Lin,  however,  not  only  insisted  on  complete, 
exclusive  Chinese  jurisdiction,  he  also  joined  this  issue  with  that 
of  opium  by  making  the  penalty  for  opium-smuggling  death, 
and  by  attempting  to  force  all  European  traders  to  sign  a  bond 
recognising  their  subjection  to  Chinese  jurisdiction.  If  one  issue 
was  conceded,  then  the  others  followed  automatically.  This 
Captain  Elliot  fully  realised  and  contested  to  the  utmost.  On 
the  other  hand,  he  was  fully  aware  that  if  the  Chinese  wanted  to 
suppress  the  opium  traffic  within  their  territories,  they  had  a  full 
right  to  do  so.  This  is  clearly  demonstrated  by  his  willingness  to 
reach  a  settlement  in  October — a  settlement  which  practically 
involved  his  co-operation  with  the  Chinese  officials  to  suppress 
the  smuggling,  but  which  did  not  admit  their  jurisdiction  in 
capital  offences.  His  resistance  to  the  bond  which  the  British 
merchants  were  required  to  sign,  and  his  refusal  to  surrender  the 
five  men  accused  of  complicity  in  the  murder  of  Lin  Wei-hi,  are 
therefore  only  different  aspects  of  the  same  thing.  The  im¬ 
portance  of  the  extraterritoriality  issue  was  fully  realised  by  Lord 
Palmerston,  for  his  despatch  to  the  plenipotentiaries  appointed 
to  treat  for  peace  clearly  recognised  the  right  of  the  Chinese  to 

1  International  Relations,  i.  pp.  246-247.  An  eye-witness’s  account  of  the 
battle  of  Chuenpi  appears  in  The  Chinese  Repository ,  viii.  pp.  489-493. 
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suppress  the  opium  traffic  by  seizure  and  confiscation  of  the  drug, 
but  at  the  same  time  protects  British  subjects  from  Chinese  juris¬ 
diction.  The  following  two  paragraphs  relating  to  the  principal 
stipulations  which  such  a  treaty  ought  to  contain  clearly  separate 
the  two  issues  : 

“  That  if  any  British  subject  shall  introduce  into  China,  com¬ 
modities  which  are  prohibited  by  the  law  of  China,  such  commodities 
may  be  seized  and  confiscated  by  the  officers  of  the  Chinese  Govern¬ 
ment  ;  and  that  if  any  commodities  which  may  lawfully  be  imported 
upon  payment  of  Duty,  shall  be  smuggled  into  China  without  any 
Duty  being  paid  upon  them,  such  smuggled  goods  may,  upon 
sufficient  proof  of  the  fact,  be  seized  and  confiscated  :  but  that  in  no 
case  shall  the  Persons  of  British  subjects  be  molested  on  account  of 
the  importation  or  the  exportation  of  Goods. 

“  That  the  British  Superintendent  of  Trade,  or  Consul-General 
shall,  if  ordered  to  do  so  by  his  own  Government,  be  at  liberty  to 
make  Rules  and  Regulations,  and  to  establish  Courts  of  Justice,  for 
the  government  of  British  subjects  in  China  ;  and  that  if  any  British 
subject  shall  be  accused  of  any  offence  or  crime,  he  shall  be  tried  by 
the  Tribunal  which  may  be  established  by  the  superintendent  or 
Consul-General  for  such  a  purpose  ;  and  that  his  punishment,  if  he 
be  found  guilty,  shall  be  left  to  the  British  Government  or  its 
authorities.”  1 

The  British  were  not  alone  in  their  protest  against  Chinese 
jurisdiction.  Other  nations  had  resisted  from  time  to  time,  but 
as  the  British  trade  was  greatest,  it  was  not  unnatural  that  it  fell 
to  them  to  make  a  definite  stand.  A  careful  and  exhaustive 
survey  of  the  questions  at  issue  between  China  and  Great  Britain 
by  an  American  in  the  January  issue  of  The  Chinese  Repository , 
1840,  contains  the  following  important  paragraphs  : 

“  The  protection  due  to  the  citizen  while  resident  abroad  is  one  of 
the  most  important  and  delicate  parts  of  diplomatic  provision.  Three 
degrees  of  this  may  be  noticed.  One,  where  civilized  nations,  treating 
with  each  other,  in  mutual  confidence,  give  up  their  citizens  to  each 
other’s  municipal  laws,  without  any  reservation.  This  confidential 
footing  is  seen  in  the  relation  of  the  European  states  with  the  United 
States  of  America,  and  with  each  other.  The  second  and  almost 
opposite  course  is  followed  with  respect  to  states  half  civilized,  whose 
police  regulations  are  imperfect,  and  whose  general  administration  of 
justice  is  not  to  be  trusted.  Thus  the  Czar’s  Treaty  with  the  Ottoman 
Porte  at  Adrianople  in  1829,  stipulates  ‘  that  Russian  subjects  shall 
live  under  the  exclusive  jurisdiction  and  police  of  the  ministers  and 


1  Morse,  op.  cit.  vol.  i.  app.  B,  p.  629. 
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consuls  of  Russia,’  and  the  United  States  treaty  with  the  same  Power 
in  May,  1830,  makes  the  only  stipulation  of  the  kind  in  their  diplomatic 
code,  that  their  citizens  ‘  shall  be  tried  by  their  minister  or  consul, 
and  punished  according  to  their  offence,  following  in  this  respect  the 
usage  observed  towards  other  Franks.’ 

“  An  intermediate  degree  of  protection  is  sometimes  secured,  for 
examples  of  which  we  may  cite  the  treaties  of  the  United  States  with 
Morocco,  Algiers,  Tunis,  and  Tripoli.  For  instance,  the  Article  21 
of  the  treaty  of  1786  with  the  first  of  these  states  provides  :  ‘  if  a 
citizen  of  the  United  States  should  kill  or  wound  a  Moor  ;  or  on  the 
contrary,  if  a  Moor  shall  kill  or  wound  a  citizen  of  the  United  States, 
the  law  of  the  country  shall  take  place,  and  equal  justice  shall  be 
rendered,  the  consul  assisting  at  the  trial.’  And  again,  the  19th  and 
20th  Arts,  of  the  treaty  of  1816  with  Algiers  provide,  that  ‘  any 
disputes  that  may  take  place,  between  the  citizens  of  the  United  States, 
and  the  subjects  of  the  regency  of  Algiers,  shall  be  decided  by  the  dey 
in  person,  and  no  other.’  And  ‘  if  a  citizen  of  the  United  States  kill, 
wound  or  strike  a  subject  of  Algiers  (or  the  contrary,)  the  law  of  the 
country  shall  take  place,  and  equal  justice  be  rendered,  the  consul 
assisting  at  the  trial  ;  but  the  sentence  against  an  American  shall  not 
be  more  severe  than  against  a  Turk  in  the  same  predicament.’ 

“  The  second  of  these  forms  is,  no  doubt,  that  which  all  western 
governments  will  prefer,  when  once  they  address  themselves  to  the 
work  of  making  their  people  safe  in  China.  And  as  the  Portuguese 
have  long  been  permitted  to  make  and  apply  their  own  laws  at  Macao, 
no  insuperable  difficulty  seems  to  lie  in  the  way  of  the  extension  of 
the  privilege  to  other  foreigners.  It  is,  at  all  events,  much  more  easy 
of  concession  than  these  full  diplomatic  relations,  which  equalize  the 
native  and  the  foreigner — and  which  alone  will  ever  induce  western 
governments  to  give  up  their  citizens  to  the  unmitigated  operation 
of  the  laws  of  this  empire.  If,  however,  some  difficulty  should 
oppose  the  introduction  of  both  these  modes,  the  third  is  sufficiently 
substantiated  to  admit  of  being  tendered  to  this  government ;  though 
without  a  trial,  it  seems  probable,  that  the  Chinese  would  rather  turn 
foreigners  over  entirely  to  their  own  officers,  than  admit  a  joint 
exercise  of  judicial  authority. 

“  We  have  every  reason  to  believe  that  neither  Great  Britain,  nor 
any  other  Power,  will  attempt  to  screen  their  people  from  the  course 
of  a  steady,  a  somewhat  severe  justice  in  this  country.  Late  events, 
however,  make  it  impossible  that  they  should  longer  neglect  a  due 
provision  for  that  very  end — the  attainment  of  a  calm  and  dis¬ 
criminating  justice.  The  homicide  of  July  has  been  the  means  (at 
once  atrocious  in  itself  and  fortunate  in  its  connection)  of  reviving 
the  odious  pretensions  of  the  Chinese  on  this  point,  at  a  moment 
when  public  attention  cannot  but  be  turned  toward  China.  It  is 
enough,  that  Great  Britain  and  the  United  States  have  each  suffered 
one  such  occasion  to  pass  unimproved  ;  that  each  once  looked  on 
unmoved,  and  saw  a  subject  die  unjustly  under  the  hands  of  the 
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Chinese  executioner.1  It  is  due  in  great  measure  to  the  firmness  of 
the  superintendent  that  the  same  scene  has  not  been  lately  re-enacted, 
and  we  feel  sure,  his  superiors,  though  they  may  regret  that  his  hostile 
position  interfered  with  the  satisfactoriness  of  his  trial,  will  fully 
support  his  exclusive  jurisdiction  over  the  homicide  of  July.  It  will 
be  the  unpardonable  fault  of  the  Great  Powers  in  commerce  with  this 
country  if  this  long  contested  question  be  not  now  settled  aright  and 
for  ever. 

“  The  second  point,  we  have  selected — the  security  of  the  innocent 
from  implication  with  the  guilty — touches  on  a  remarkable  feature  of 
the  Chinese  polity — that  of  mutual  responsibility.  As  a  domestic 
question,  we  are  not  competent  to  argue  upon  it,  much  less  to  sit  in 
judgment  upon  it.  It  is  in  theory  capable  of  no  defence,  and  all  its 
justification,  even  as  a  domestic  affair,  must  arise  solely  out  of  the 
necessities  of  the  government  that  enforces  it,  and  of  the  social  system, 
with  which  it  is  interwoven.  In  this  point  of  view,  the  real  question 
is — does  the  state  of  the  administration  and  of  the  social  system  in 
this  country,  demand  the  mutual  responsibility — or,  in  other  words — 
is  it  the  lesser  of  two  evils — the  only  alternative  upon  confusion  and 
anarchy  ?  The  late  Dr.  Milne,  commenting  on  this  subject  (trans¬ 
lation  of  the  Shing  Yu,  p.  40)  in  connection  with  the  atrocious  severity 
of  the  Chinese  statute  of  treasons,  asks-— ‘  may  it  not  be,  in  a  great 
degree  owing  to  this  singularly  severe  feature  of  the  Chinese  law, 
that  their  government  has  continued  for  so  many  ages  unchanged,  as 
to  the  radical  principles  and  great  lines  of  it  ?  ’  We  venture  no  answer 
to  the  question.  It  is  not  with  the  home  bearing  of  the  subject  that 
we  have  to  do,  and  it  is  clear  enough,  in  any  event,  that  its  extension 
to  the  foreigner  is  wholly  inadmissible.  He  can  be  controlled, 
corrected,  tried,  punished,  without  such  odious  compromises  of 
distributive  justice.  If  the  guilty  man  cannot  be  awed  or  punished, 
in  his  own  person,  for  his  own  offences,  by  Chinese  law,  he  can  be 
reached  by  his  own  country’s  pains  and  penalties.  He  needs  not  to 
be  restrained,  or  made  to  suffer  at  second  hand,  through  the  medium 
of  his  unoffending  relatives.  It  remains  for  the  Powers  interested 
herein,  to  put  a  period  to  such  unjust  liabilities  ;  tendering  at  the 
same  time  to  the  Chinese,  such  aid  as  may  ensure  the  attainment  in 
all  cases,  of  the  ends  of  substantial  justice.  We  must  not  again  see 
a  community  of  innocent  men  and  women,  broken  up  and  flying 
before  edicts  which  hold  them  responsible  for  crimes  committed  at 
forty  miles  distance.  The  delicate  female,  the  helpless  child,  must 
not  again  expiate  in  flight  and  exposure,  the  atrocious  brutalities  of 
every  drunken  homicide.  Unless  Great  Britain  make  the  late  pro¬ 
ceedings,  to  which  we  refer,  the  occasion  for  procuring  those 
securities,  along  with  public  and  private  satisfaction  for  the  wrongs 
sustained,  she  will  release  all  her  absent  subjects  from  any  further 
confidence  in  her  sympathy  or  her  protection.  If  war  be  ever  justi- 

1  The  cases  referred  to  are  the  Lady  Hughes  case  in  1784  and  the  famous 
Terranovia  case  in  1821. 
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fiable  in  this  age  and  under  the  dispensation  wherein  we  live,  the 
denial  of  such  reparation,  of  security  against  such  injuries,  surely 
goes  far  to  sanction  its  declaration.”1 

In  this  resistance  to  the  High  Commissioner’s  demands  for 
the  surrender  of  those  involved  in  the  affray  resulting  in  the  death 
of  Lin  Wei-hi,  Captain  Elliot  was  fighting  a  battle  on  behalf  of 
all  those  Western  Powers  whose  subjects  traded  at  Canton.  It  is 
as  impossible  to  condemn  him  for  the  stand  he  made  as  it  is 
to  condemn  Commissioner  Lin  for  his  attitude.  There  was  a 
fundamental  difference  in  legal  outlook,  resulting  in  a  conflict 
of  jurisdictions,  between  the  Chinese  and  the  foreigners.  Of  this 
every  foreigner  at  Canton  was  fully  aware,  and  he  therefore 
regarded  Captain  Elliot  as  his  spokesman.  The  contributor  to 
The  Chinese  Repository  would  have  been  content  with  a  restricted 
form  of  extraterritoriality  only.  The  Supplementary  Regulations 
to  the  Treaty  of  Nanking  conceded  an  imperfect  and  unsatis¬ 
factory  form  to  British  subjects  in  the  treaty  ports.  In  1844 
Mr.  Caleb  Cushing,  on  behalf  of  the  United  States,  was  fighting 
precisely  the  same  battle  over  the  death  of  Hsu  A-man  as  Captain 
Elliot  had  fought  over  the  death  of  Lin  Wei-hi  five  years  before  ; 
only  this  time  the  war  with  Great  Britain  being  just  concluded, 
the  Chinese  had  no  desire  to  fight,  and  the  Treaty  of  Wanghia, 
granting  extraterritorial  rights  to  citizens  of  the  United  States, 
was  conceded  without  serious  difficulty.  In  the  same  year 
France  also  reaped  some  of  the  fruits  of  victory,  obtaining  extra¬ 
territorial  rights  by  the  Treaty  of  Whampoa. 

III.  THE  OPIUM  TRAFFIC  AND  THE  TREATY  OF  NANKING,  1 842 

The  extraterritoriality  issue  raised  by  the  murder  of  Lin 
Wei-hi  had  been  one  of  the  immediate  causes  leading  to  the 
opening  of  hostilities  in  1839,  and  it  was  noticed,  in  discussing 
that  episode,  that  with  the  extraterritoriality  issue  was  connected 
that  of  opium-smuggling.  Into  the  rights  and  wrongs  of  that 
traffic  it  is  impossible  here  to  enter.  Foreign  opium  was  intro¬ 
duced  into  China  by  the  Portuguese  in  the  eighteenth  century,2 
and  the  importation  of  the  drug  steadily  increased,  so  that  in  1790 
India  alone  is  said  to  have  exported  over  400  chests  to  China.3 

1  The  Chinese  Repository,  viii.  pp.  473-476. 

2  Morse,  International  Relations,  i.  p.  173.  3  Ibid.  p.  174. 
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Technically,  an  Imperial  edict  of  1800  had  made  the  importation 
of  opium  illegal,  but  this  edict  was  habitually  and  completely 
disregarded,  and  the  trade  flourished  openly  at  Canton,  although 
the  East  India  Company  refused  to  take  part  in  it.  From  the 
European  point  of  view,  this  steady  importation  of  opium  was 
welcome,  since  it  relieved  the  heavy  drain  on  silver  flowing  from 
the  West  to  China  in  return  for  the  exportation  of  tea.  On  the 
Chinese  side  the  Imperial  officials  themselves  connived  at  the 
traffic.  After  a  quarrel  in  1821  between  the  officials  whose  duty 
it  was  to  exact  toll  from  the  opium  ships  and  some  others  in  more 
immediate  proximity  to  the  Viceroy,  the  latter  issued  a  pro¬ 
clamation  that  the  edict  prohibiting  the  traffic  would  be  more 
rigidly  enforced  in  future.  The  effect  of  this  was  that  the  trade 
ceased  to  flow  through  Macao  and  Whampoa,  being  confined  to 
Lintin  and  other  places  (including  Hong  Kong)  outside  Chinese 
jurisdiction.1  Until  1836  no  effort  was  made  to  check  the 
trade  thus  organised.  Attempts  were  made  to  establish  the  trade 
along  the  whole  of  the  China  coast,  and  it  was  even  considered 
possible  that  the  import  of  opium  might  be  legalised.  This 
would  have  had  the  consequence  of  deflecting  the  illegal  exactions 
imposed  by  the  officials  upon  the  trade  into  the  Imperial  treasury. 
On  the  other  hand,  to  legalise  the  traffic  would  be  to  facilitate 
the  export  of  silver — a  circumstance  which  was  already  provoking 
a  certain  amount  of  anxiety  in  Peking.  Meanwhile,  the  officials 
at  Canton  showed  increased  activity  in  suppressing  the  smuggling. 

During  1838  the  Imperial  officials  were  alternately  active  and 
quiescent,  though  there  were  already  vague  rumours  that  the 
trade  was  to  be  entirely  suppressed.  At  the  end  of  the  year  the 
attempted  execution  of  a  Chinese  opium-smuggler  before  the 
American  factory  was  the  cause  of  a  serious  riot,  owing  to 
European  resistance  to  this  violation  of  well-established  privileges. 
Shortly  afterwards  Lin  Tse-su  was  appointed  High  Commissioner 
at  Canton,  with  instructions  to  prosecute  a  vigorous  offensive 
upon  the  smugglers.  He  arrived  in  January,  and  in  March,  after 
virtually  imprisoning  the  entire  European  community  within  the 
factories,  secured  the  surrender  of  20,291  chests  of  British-owned 
opium.  He  then  demanded  that  the  British  Superintendent  of 
Trade,  Captain  Elliot,  with  the  heads  of  the  traders  of  other 
nationalities,  should  sign  a  bond  agreeing  that  the  opium  store- 

1  Morse,  International  Relations,  p.  178. 
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ships  should  be  sent  away,  that  their  governments  should  enjoin 
the  merchants  to  respect  the  laws  of  the  empire  and  refrain  from 
importing  opium,  and  that,  in  case  of  infraction  of  the  opium  laws, 
ships  and  cargo  should  be  confiscated,  and  the  guilty  parties 
surrendered  for  trial  and  execution.  To  agree  to  such  a  bond 
was,  of  course,  entirely  out  of  the  question,  and  the  British 
merchants  accordingly  withdrew  from  Canton,  and  trade  was 
suspended.  On  July  7  Lin  Wei-hi  was  murdered  at  Kowloon, 
and  on  November  3  the  battle  of  Chuenpi  was  fought. 

The  British  attitude  towards  the  opium  traffic  has  often  been 
misunderstood.  Moreover,  it  is  frequently  overlooked  that  other 
nations,  besides  ourselves,  participated  in  it  at  Canton,  and  that, 
when  the  British  trade  with  Canton  was  entirely  suspended  in 
1839,  the  other  nations  prosecuted  their  trade  with  increased 
vigour.  The  British  attitude,  however,  is  frankly  set  forth  in 
Lord  Palmerston’s  correspondence.  On  February  20,  in  his 
ultimatum  to  the  Chinese  Government,  he  points  out  that  a 
number  of  outrages  have  been  committed  against  British  subjects 
at  Canton,  nominally  on  the  ground  that  some  British  merchants 
are  involved  in  the  opium  traffic. 

“  It  appears,”  he  continues,  “  that  the  Laws  of  the  Chinese  Empire 
forbid  the  importation  of  opium  into  China,  and  declare  that  all  opium 
which  may  be  brought  into  the  country  is  liable  to  confiscation. 

“  The  Queen  of  England  desires  that  Her  subjects  who  may  go 
into  Foreign  Countries  should  obey  the  laws  of  those  countries,1  and 
Her  Majesty  does  not  wish  to  protect  them  from  the  just  consequences 
of  any  offences  which  they  may  commit  in  foreign  ports.  But,  on 
the  other  hand,  Her  Majesty  cannot  permit  that  Her  subjects  residing 
abroad  should  be  treated  with  violence,  and  be  exposed  to  insult  and 
injustice  ;  and  when  wrong  is  done  to  them,  Her  Majesty  will  see 
that  they  obtain  redress. 

“  Now  if  a  Government  makes  a  Law  which  applies  both  to  its 
own  subjects  and  to  Foreigners,  such  Government  ought  to  enforce 
that  Law  impartially  or  not  at  all.  If  it  enforces  that  law  on 
Foreigners,  it  is  bound  to  enforce  it  also  upon  its  own  subjects,  and 
it  has  no  right  to  permit  its  own  subjects  to  violate  the  law  with 
impunity,  and  then  to  punish  Foreigners  for  doing  the  very  same  thing. 

“  Neither  is  it  just  that  such  a  law  should  for  a  great  length  of 
time  be  allowed  to  sleep  as  a  dead  letter,  and  that  both  Natives  and 
Foreigners  should  be  taught  to  consider  it  as  of  no  effect,  and  that 

1  This  does  not  necessarily  imply  that  offences  against  those  laws  should 
be  tried  in  the  courts  of  those  foreign  countries. 
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then  suddenly,  and  without  sufficient  warning,  it  should  be  put  in 
force  with  the  utmost  rigour  and  severity. 

“  Now  although  the  law  of  China  declares  that  the  importation 
of  opium  should  be  forbidden,  yet  it  is  notorious  that  for  many  years 
past,  that  importation  has  been  connived  at,  and  permitted  by  the 
Chinese  authorities  at  Canton,  nay,  more,  that  those  Authorities, 
from  the  Governor  downwards,  have  made  an  annual  and  considerable 
profit  by  taking  money  from  Foreigners  for  the  permission  to  import 
opium  ;  and  of  late  the  Chinese  Authorities  have  gone  so  far  in  setting 
this  law  at  defiance  that  Mandarin  Boats  were  employed  to  bring 
opium  to  Canton  from  the  Foreign  ships  lying  at  Lintin.” 

Continuing,  the  Foreign  Minister  points  out  that  if  the 
Chinese  Government  had  been  just,  it  ought  to  have  begun  its 
present  policy  by  punishing  its  own  guilty  officers,  who  had  been 
the  greatest  delinquents — but  these  have  not  been  punished  at 
all.  Moreover,  the  British  Government  would  not  have  pro¬ 
tested  if  the  opium  had  been  confiscated  after  the  Chinese 
Government  had  given  due  notice  of  its  altered  intentions. 
Instead,  however,  it  seized  peaceable  British  merchants.1  For 
this  the  British  Government  requires  reparation. 

In  Lord  Palmerston’s  letter  to  the  plenipotentiaries  appointed 
to  treat  with  the  Chinese  Government  (Admiral  G.  Elliot  and 
Captain  C.  Elliot),  also  dated  February  20,  1840,  he  instructs 
them  to  make  a  demand  for  extraterritorial  rights  to  be  included 
in  the  treaty  of  peace,  in  the  following  terms  : 

“  That  the  British  Superintendent  of  Trade,  or  Consul-General, 
shall  if  ordered  to  do  so  by  his  own  Government,  be  at  liberty  to  make 
Rules  and  Regulations,  and  to  establish  Courts  of  Justice,  for  the 
government  of  British  subjects  in  China,  and  that  if  any  British 
subject  shall  be  accused  of  any  offence  or  crime,  he  shall  be  tried  by 
the  Tribunal  which  may  be  established  by  the  Superintendent  or 
Consul-General  for  such  a  purpose  ;  and  that  his  punishment,  if  he 
be  found  guilty,  shall  be  left  to  the  British  Government  or  its 
authorities.”  2 

The  establishment  of  such  a  situation  Palmerston  regarded 
to  be  a  matter  of  importance,  but  in  the  preliminary  arrangements 
concluded  with  Captain  Elliot  in  January  1841  no  mention  of 
extraterritorial  rights  was  made.  But  the  convention  as  a  whole 
fell  far  short  of  what  Palmerston  expected  and  had  instructed 

1  Morse,  International  Relations,  vol.  i.  app.  A,  pp.  621-623. 

2  Ibid.  app.  B,  p.  629. 
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Captain  Elliot  to  obtain.  Captain  Elliot  was  accordingly  recalled 
and  the  convention  was  promptly  disavowed,  Sir  Henry  Pottinger 
being  sent  out  to  enforce  the  original  demands. 

In  the  Treaty  of  Nanking,  signed  on  August  29,  1842,  there  is 
again  no  mention  of  extraterritoriality,  but  the  second  article 
provides  for  the  establishment  of  British  consular  offices  at  the 
treaty  ports  of  Canton,  Amoy,  Foochow-fu,  Ningpo,  and  Shanghai. 
Concerning  the  duties  of  these,  Lord  Aberdeen  writes  to  Sir 
Henry  Pottinger  on  January  4,  1843  : 

“  On  this  point  of  jurisdiction  as  regards  the  Criminal  and  Civil 
cases,  I  would  call  your  attention  to  the  expediency  of  obtaining  in 
as  formal  a  manner  as  circumstances  will  permit,  the  assent  of  the 
Chinese  Government  to  the  absolute  jurisdiction  of  the  British 
Authorities  over  British  subjects  in  the  one  class,  and  to  their  concur¬ 
rent  jurisdiction  with  the  Chinese  officers  in  the  other  class,  when  a 
Chinese  subject  is  one  of  the  parties.  The  want  of  such  formal 
consent  on  the  part  of  the  Chinese  Government  led  to  the  rejection  of 
a  Bill  proposed  to  Parliament  some  years  ago,  by  which  it  was  intended 
to  provide  for  the  administration  of  Justice  in  certain  cases  by  Her 
Majesty’s  servants  in  China.  A  renunciation  of  jurisdiction  similar 
to  that  made  in  former  times  by  the  Sultans  of  Turkey,  and  recorded 
to  the  Capitulations,  would  remove  the  difficulties  raised  in  Parliament 
to  the  enactment  of  such  a  Bill.”  1 

Accordingly,  after  discussion  between  Sir  Henry  Pottinger 
and  Kiying,  the  Chinese  plenipotentiary,  the  General  Regulations 
under  which  British  trade  was  to  be  conducted  at  the  five  ports 
were  published  on  July  22,  1843.  Two  articles  of  the  regulations 
deal  with  extraterritoriality  : 

XII.  “  At  any  place  selected  for  the  anchorage  of  the  English 
merchant  ships,  there  may  be  appointed  a  subordinate  Consular 
Officer  of  approved  good  conduct  to  exercise  due  control  over  the 
seamen  and  others.  He  must  exert  himself  to  prevent  quarrels  between 
the  English  seamen  and  natives,  this  being  of  the  utmost  importance. 
Should  anything  of  the  kind  unfortunately  take  place,  he  will  in  like 
manner  do  his  best  to  arrange  it  amicably.  When  sailors  go  on  shore 
to  walk,  officers  shall  be  required  to  accompany  them,  and  should 
disturbances  take  place  such  officers  will  be  held  responsible.  The 
Chinese  officers  may  not  impede  natives  from  coming  alongside  the 
ships,  to  sell  clothes  or  other  necessaries  to  the  sailors  living  on 
board.” 

XIII.  “  Whenever  a  British  subject  has  reason  to  complain  of  a 
Chinese,  he  must  first  proceed  to  the  Consulate,  and  state  his 


1  Morse,  op.  cit.  app.  O,  p.  667. 
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grievance.  The  Consul  will  thereupon  inquire  into  the  merits  of  the 
case,  and  do  his  utmost  to  arrange  it  amicably.  In  like  manner,  if 
a  Chinese  have  reason  to  complain  of  a  British  subject,  he  shall  no 
less  listen  to  his  complaint  and  endeavour  to  settle  it  in  a  friendly 
manner.  If  an  English  merchant  have  occasion  to  address  the  Chinese 
authorities,  he  shall  send  such  address  through  the  Consul,  who  will 
see  that  the  language  is  becoming,  and  if  otherwise,  will  direct  it  to 
be  changed,  or  will  refuse  to  convey  the  address.  If  unfortunately 
any  disputes  take  place  of  such  a  nature  that  the  Consul  cannot 
arrange  them  amicably,  then  he  shall  request  the  assistance  of  a 
Chinese  officer  that  they  may  together  examine  into  the  merits  of  the 
case,  and  decide  it  equitably.  Regarding  the  punishment  of  English 
criminals,  the  English  Government  will  enact  the  laws  necessary  to 
attain  that  end,  the  Consul  will  be  empowered  to  put  them  in  force  ; 
and  regarding  the  punishment  of  Chinese  criminals,  these  will  be 
tried  and  punished  by  their  own  laws,  in  the  way  provided  for  by  the 
correspondence  which  took  place  at  Nanking  after  the  concluding  of 
the  peace.” 

A  supplementary  treaty  between  England  and  China,  provided 
for  in  the  Treaty  of  Nanking,  was  signed  by  Sir  Henry  Pottinger 
and  Kiying  at  the  Bogue  on  October  8,  1843.  This  treaty  settled 
outstanding  matters  which  had  not  been  included  in  the  Treaty 
of  Nanking.  Article  II  directs  that  the  General  Regulations  of 
Trade  shall  be  in  force  from  that  time  onwards  at  the  five  ports. 
Article  IX  reads  : 

“  If  lawless  natives  of  China,  having  committed  crimes  or  offences 
against  their  own  government  shall  flee  to  Hong  Kong,  or  to  the 
English  ships  of  wTar,  or  English  merchant  ships  for  refuge,  they  shall 
if  discovered  by  the  English  officers  be  handed  over  at  once  to  the 
Chinese  officers  for  trial  and  punishment  ;  or  if  before  such  discovery 
be  made  by  the  English  officers  it  should  be  ascertained  or  suspected 
by  the  officers  of  the  government  of  China  whither  such  criminals 
and  offenders  have  fled,  a  communication  shall  be  made  to  the  proper 
English  officer  in  order  that  the  said  criminals  and  offenders  may  be 
rigidly  searched  for,  seized,  and  on  proof  or  admission  of  their  guilt 
delivered  up.  In  like  manner,  if  any  soldier,  or  sailor  or  any  other 
person,  whatever  his  caste  or  country — who  is  a  subject  of  the  crown 
of  England,  shall,  from  any  cause,  or  on  any  pretence,  desert,  fly  or 
escape  into  the  Chinese  territory,  such  soldier  or  sailor  or  other  person 
shall  be  apprehended  and  confined  by  the  Chinese  authorities  and 
sent  to  the  nearest  British  consular  or  other  government  officer. 
In  neither  case  shall  concealment  or  refuge  be  afforded.”  1 

1  The  Chinese  version  of  the  Supplementary  Treaty  did  not  exactly  agree 
with  the  English  version,  and  questions  soon  arose  as  to  which  version  was  to 
be  taken  as  authoritative.  The  Chinese  version  was  translated  and  published 
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The  question  of  debts  contracted  by  Chinese  merchants  was 
dealt  with  in  both  the  General  Regulations  and  the  Supplementary 
Treaty.  Article  IV  of  the  General  Regulations  provided  : 

“  It  having  been  stipulated  that  English  merchants  may  trade  with 
whatever  native  merchants  they  please,  should  any  Chinese  merchant 
fraudulently  abscond  or  incur  debts  which  he  is  unable  to  discharge, 
the  Chinese  Authorities,  upon  complaint  being  made  thereof,  will 
of  course  do  their  utmost  to  bring  the  offender  to  justice  ;  it  must, 
however,  be  distinctly  understood,  that,  if  the  defaulter  really  cannot 
be  found,  or  be  dead,  or  bankrupt,  and  there  be  not  wherewithal  to 
pay,  the  English  Merchants  may  not  appeal  to  the  former  custom  of 
the  Hong  merchants  paying  for  one  another,  and  can  no  longer  expect 
to  have  their  losses  made  good  to  them.” 

Article  XV  of  the  Supplementary  Treaty  carries  the  matter 
a  stage  farther  : 

“  Should  natives  of  China  who  may  repair  to  Hong  Kong  to  trade 
incur  debts  there,  the  recovery  of  such  debts  must  be  arranged  for  by 
the  English  courts  of  justice  on  the  spot  ;  but  if  the  Chinese  debtor 
shall  abscond  and  be  known  to  have  property  real  or  personal  within 
the  Chinese  territory,  the  rule  laid  down  in  the  IVth  clause  of  the 
General  Regulations  for  trade  shall  be  applied  to  the  case  ;  and  it 
will  be  the  duty  of  the  Chinese  authorities  on  application,  by  and  in 
concert  with  the  British  consuls,  to  do  their  utmost  to  see  justice 
done  between  the  parties.  On  the  same  principle,  should  a  British 
merchant  incur  debts  at  any  of  the  five  ports,  and  fly  to  Hong  Kong, 
the  British  authorities  will,  on  receiving  an  application  from  the 
Chinese  government  officers,  accompanied  by  statements,  and  full 
proof  of  the  debts,  institute  an  investigation  into  the  claims  and  when 


in  The  Chinese  Repository  for  March  1844,  and  Article  IX  is  here  reproduced. 
It  will  be  seen  that  there  are  perceptible  differences  between  the  two  versions. 
“  Should  any  lawless  Chinese,  after  infringing  the  laws  escape  to  Hong  Kong, 
or  conceal  themselves  on  board  of  any  English  men-of-war,  or  merchant 
vessels,  as  soon  as  the  English  officers  have  discovered  them,  they  must  be 
delivered  over  to  the  Chinese  officers  for  punishment.  Should  the  Chinese 
officers,  however,  make  previous  inquiry,  or  discover  suspicious  circumstances, 
which  the  English  officers  have  not  found  out,  then  the  Chinese  officers  shall 
seek  an  interview  with  the  English  officers,  in  order  to  examine  and  seize  the 
offenders  ;  when  the  criminals  have  already  confessed,  or  evidence  has  been 
elicited  from  which  it  would  appear  that  the  individuals  in  question  are 
runaway  felons,  then  the  English  officers  shall  deliver  them  up,  without  making 
any  difficulty.  Should  English  soldiers  or  sailors,  or  other  British  subjects, 
whether  natives  of  England  or  its  colonies,  black  or  white,  from  whatever 
cause,  escape  to  China  and  conceal  themselves  there,  the  Chinese  officers 
shall  also  seize  and  confine  them,  and  deliver  them  over  to  the  nearest  English 
officer  for  judgement,  without  the  slightest  attempt  at  concealment,  to  the 
disturbance  of  the  existing  amicable  arrangements  "  (xiii  p.  146). 
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established,  oblige  the  defaulter  or  debtor  to  settle  them  to  the  utmost 
of  his  means.”  1 


IV.  THE  CASE  OF  HSU  A-MAN  AND  THE  AMERICAN 
TREATY  OF  WANGHIA,  1 844 

The  first  Anglo-Chinese  war,  as  prominent  British  repre¬ 
sentatives  had  repeatedly  stated,  was  waged,  not  on  behalf  of 
Great  Britain  alone,  but  on  behalf  of  the  Western  Powers  as 
a  whole.  This  was  fully  recognised,  not  only  by  all  foreigners 
at  Canton,  but  also  by  the  Chinese  themselves,  who  offered  no 
objection  to  the  entrance  of  subjects  of  other  foreign  Powers  to 
the  five  treaty  ports,  on  the  same  terms  as  the  British  enjoyed. 
As  far  as  America  was  concerned,  however,  the  extraterritoriality 
issue  for  them  still  depended  upon  the  disastrous  recognition  of 
Chinese  jurisdiction  in  homicide  cases  in  the  case  of  Terranovia — 
though  the  United  States  could  hardly  be  considered  to  be 
officially  bound  by  this  unfortunate  renunciation  on  the  part  of 

1  The  Chinese  version  again  exhibits  appreciable  differences.  It  reads  : 
"  As  the  arrangements  at  Hong  Kong  are  certainly  not  like  those  at  the 
five  ports,  and  as  there  are  no  Chinese  officers  stationed  there,  should  Chinese 
traders  get  into  debt  to  the  merchants  of  other  nations,  the  English  officers 
must  settle  the  affair ;  but  if  Chinese  debtors  escape  from  Hong  Kong,  and 
return  to  their  native  districts,  where  they  have  property  and  inheritances, 
the  English  consuls  shall  draw  up  an  account  of  the  matter,  and  report  it  to 
the  Chinese  officers,  who  shall  prosecute  the  parties.  But  Chinese  merchants 
trading  abroad  must  also  have  some  factory  or  persons  who  stand  as  security 
for  them.  Should  English  merchants  without  inquiring  accurately  be 
deceived  by  them,  the  officers  cannot  inquire  farther.  With  respect  to 
English  merchants  at  the  five  ports  getting  into  debt  to  Chinese  traders, 
and  escaping  to  Hong  Kong — on  the  Chinese  officers  making  a  clear  state¬ 
ment  accompanied  by  all  the  proof  to  the  English  officers,  the  latter  shall 
act  according  to  the  Vth  clause  of  the  present  supplementary  treaty,  in  order 
to  put  the  parties  on  an  equal  footing.” 

The  fifth  clause,  in  the  retranslated  version,  runs  :  "  Since  the  conclusion 
of  the  treaty  of  Nanking,  the  government  will  certainly  not  be  responsible  for 
the  debts  of  the  merchants  ;  and  according  to  the  IVth  article  of  the  recent 
Commercial  treaty,  the  transactions  between  English  and  Chinese  merchants 
are  not  to  be  conducted  any  more  according  to  the  old  system  of  security 
hongs,  wRen  petitions  were  made  for  the  payment  of  debts,  as  is  on  record  ; 
but  henceforward,  whether  Chinese  are  indebted  to  English,  or  English  to 
Chinese,  if  the  accounts  be  correct,  the  persons  present,  and  the  property  in 
existence,  then  the  parties  must  appear  before  the  consuls,  and  in  a  public 
place  make  an  agreement,  when  in  accordance  with  the  contract  entered  into, 
the  different  parties  may  pursue  each  other,  but  there  is  to  be  no  general 
security  of  the  whole  body  for  individual  merchants.”  The  English  version 
of  Article  V  reads  simply  :  “The  fourth  clause  of  the  General  Regulations  of 
Trade  on  the  subject  of  commercial  dealings  and  debts  between  English  and 
Chinese  merchants  is  to  be  clearly  understood  to  be  applicable  to  both 
parties.” 
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the  officers  of  a  private  ship.  An  opportunity  was  not  long 
forthcoming,  however,  for  the  United  States  to  put  forward  its 
considered  view  of  the  extraterritoriality  question  in  China.  In 
1844  the  United  States  Consul  at  Canton  erected  a  flagstaff  out¬ 
side  the  American  factory,  bearing  an  arrow  for  a  vane. 
Apparently  this  provoked  a  certain  amount  of  dissatisfaction 
among  the  Chinese,  as  it  offended  some  local  superstition.  On 
May  6  the  Consul  ordered  a  small  party  of  sailors  to  replace  the 
vane  by  one  of  a  different  form,  and,  while  they  were  engaged  in 
doing  this,  a  riot  occurred  among  the  crowd  which  had  collected 
to  watch  the  alteration.1  The  riots  were  renewed  in  the  following 
month,  the  acting  Governor,  Ching  Liuh-tsai,  being  either  afraid 
or  powerless  to  control  the  citizens. 

On  June  15,  while  a  party  of  foreigners  were  walking  in  the 
Company’s  garden,  a  mob  assembled  outside  and  threw  brick¬ 
bats  at  them,  ultimately  bursting  open  the  gates  and  forcing  the 
foreigners  to  escape  by  boat.  The  next  evening  the  mob  again 
assembled,  their  object  being  to  occupy  a  large  garden  reserved 
for  foreigners. 

“  They  were  however  met  and  repulsed  by  a  party  of  foreigners, 
and  driven  into  the  area  in  front  of  Mingqua’s  hong  without  anything 
serious  happening.  One  gentleman,  however,  wishing  to  return  to 
his  residence  in  the  French  hong,  was  escorted  thither  by  three  others, 
each  of  them  armed  ;  this  was  done  without  difficulty,  but  upon  the 
return  of  the  party,  as  soon  as  they  came  out  of  the  French  hong,  the 
rabble  began  to  throw  missiles  at  them,  when  one  of  them  turned  and 
fired,  intending  to  wound  and  intimidate  merely,  but  unhappily  killing 
one  native,  named  Su  Amun  of  Tsing  yuen  hien.  The  crowd  how¬ 
ever  dispersed.”  2 

Mr.  Forbes  immediately  ordered  up  the  U.S.S.  St.  Louis ,  and 
next  day  Captain  Tilton  arrived  with  a  party  of  marines.  A  guard 
of  Chinese  soldiers  was  also  sent  by  the  Governor,  who  had  also 
demanded  the  surrender  of  the  slayer  of  Hsu  A-man. 

On  February  24, 1844,  the  Hon.  Caleb  Cushing,  United  States 
Envoy  Extraordinary  and  Minister  Plenipotentiary,  had  landed 
at  Macao  from  the  American  frigate  Brandywine  to  negotiate 
a  treaty  with  the  Chinese  Government.3  To  him  Mr.  Forbes 

1  The  Chinese  Repository,  xiii.  pp.  276-277.  A  Chinese  placard  states  that 
the  arrow  “  shot  towards  all  quarters  ;  thereby  causing  serious  impediment 
to  the  felicity  and  good  fortunes  of  the  land  ”  (ibid.). 

2  Ibid.  p.  334.  3  Ibid.  p.  112. 
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wrote  on  June  17,  assigning  responsibility  for  the  disturbance  to 
“  the  maliciousness  of  the  Chinese  and  the  want  of  coolness  and 
patience  on  the  part  of  foreigners.”  1  If  the  Governor  had  sent 
a  sufficient  force,  as  Mr.  Forbes  had  requested,  the  whole  episode 
could  have  been  avoided  ;  but  even  on  the  17th,  he  writes, 
the  necessary  protection  is  not  forthcoming  from  the  Chinese. 
On  the  following  day  Ching  stated  the  Chinese  side  of  the  case  : 

“  It  has  been  ascertained,”  he  writes,  “  that  the  native  Aman  was 
shot  in  the  space  before  the  factories  by  an  American  ;  and  the  said 
consul  should  himself  know  that  he  ought  immediately  to  make  a  full 
enquiry  into  the  matter,  and  deliver  up  the  real  murderer,  that  the 
case  may  be  equitably  judged,  and  no  untoward  event  arise  out  of  it. 
It  has  been  ascertained  that  the  man  wTho  was  killed  was  from  the 
district  of  Tsing  yuen,  having  no  relatives  in  Canton.  But  if  he  had 
been  a  citizen,  it  would  at  the  moment  have  become  an  occasion  of 
attack,  for  it  would  have  been  told  to  the  populace,  and  they  wTould 
have  revenged  it  by  again  setting  fire  to  the  factories  and  plundering 
their  contents,  or  something  of  that  sort.  The  people  are  highly 
irritated  against  the  offender,  and  it  is  impossible  but  that  they  have 
constant  debates  among  themselves  until  they  are  revenged.  The 
said  consul,  knowing  the  feelings  of  the  people,  from  times  past,  should 
inquire  closely  into  this  affair,  and  himself  decide  it  quickly,  that  it 
do  not  become  in  the  mouths  of  the  people  an  occasion  for  collision.” 2 

On  July  22  Kiying,  Viceroy  of  Kwangtung,  in  a  statesmanlike 
letter,  recapitulated  the  occurrences  of  the  16th  and  observed  that 
it  involved  Americans  alone.  He  had,  he  declared,  given  orders 
that  the  rioters  should  be  rigidly  repressed,  “  but  it  evidently 
stands  to  reason  that  the  murderer  ought  to  forfeit  his  life.”  3 
Moreover, 

“  the  business  of  intercourse  between  our  two  countries  has  hitherto 
been  conducted  in  a  just  manner.  Accordingly,  whenever  the  affairs 
of  foreign  merchants  and  people  have  sustained  any  injury  from  the 
Chinese,  I  have  prosecuted  them  with  rigour  ;  and  I  well  know  your 
excellency  will  act  with  perfect  equity  and  strict  justice  so  as  to  sustain 
this  character.  I  earnestly  beg  that  orders  may  be  given  for  speedy 
and  clear  examination  of  this  case  of  injury  by  a  gunshot  on  the  people, 
so  that,  at  an  early  day,  the  law  may  be  executed  on  the  proper  person 
by  a  forfeiture  of  his  life.”  4 


A  letter  from  Mr.  Cushing  to  Kiying,  of  the  same  date,  draws 

1  The  Chinese  Repository ,  xiv.  p.  487.  2  Ibid.  p.  489. 

3  Ibid.  p.  490.  4  Ibid. 
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attention  to  repeated  recent  attacks  on  foreigners  in  Canton  and 
asks  for  adequate  provision  for  their  security  in  future.1 

Meanwhile,  the  populace  of  Canton  remained  hostile.  The 
following  placard,  composed  by  “  the  gentry  of  Tsing  yuen,” 
well  illustrates  the  state  of  popular  feeling. 

“  It  is  usually  thought  that  of  all  principles  in  the  world  that  of 
peace  and  harmony  is  among  the  most  distinguished  ;  e.g.  if  heaven 
and  earth  accord,  then  the  genial  rains  descend  ;  if  the  dual  powers 
harmonise,  all  things  flourish.  It  is  said,  and  very  truly,  ‘  that  when 
men  are  peaceful  they  do  not  debate,  when  water  is  level  it  does  not 
flow.’  The  principles  of  peace  between  natives  and  foreigners  have 
for  these  many  years  been  followed,  and  may  not  incontinently  be 
changed. 

“  Now,  the  flowery  flag  people  ( i.e .  the  Americans)  have  come 
hither  to  trade  these  many  tens  of  years,  and  we  have  both  been 
apparently  friendly  without  any  differences.  How,  then,  should  such 
an  unexpected  event  happen,  as  that,  on  the  16th  inst.  a  gun  should 
be  used  and  a  man  Su  Aman  lose  his  life  ?  So  far  as  we  know,  this 
Aman  was  a  peaceable,  kind  and  friendly  man,  and  for  30  years  and 
more  had  no  altercation  with  anybody.  Regarding  this  dispute  with 
weapons,  we  need  not  now  inquire,  but  we  think  that  this  conduct 
being  such,  it  will  be  difficult  hereafter  to  ascertain  the  atrocity  of  the 
affair. 

“  Now  to  desire  the  high  officers  to  arrange  this  affair  is  important, 
but  it  is  not  so  much  to  be  considered  whether  the  feelings  of  men 
can  be  allayed,  for  life  is  a  matter  of  the  highest  moment,  and  it  cannot 
be  lightly  placed  on  one  side.  We,  the  gentry  and  scholars  of  Tsing 
yuen,  regard  this  as  a  warlike  act,  destroying  the  harmony  of  heaven 
and  earth,  and  that  Amun  in  his  grave  cries  for  vengeance.  How  to 
avenge  his  death  requires  a  man  to  manage  the  case  ;  if  the  American 
consul  knows  the  feelings  of  men,  he  will  know  the  requirements  of 
reason,  and  that  life  must  go  for  life.  But  if  he  is  doltish,  not 
acquainted  with  men’s  feelings,  we  will  never  consent  to  be  restrained 
like  a  worm  in  its  hole,  but  will  seek  our  revenge.  Our  mutual  regard 
will  also  be  changed,  and  gems  and  stones  will  be  alike  consumed ; 
wherefore  let  all  you  Americans  fully  know,  (that  is  such  is  your 
conduct,)  you  will  all  be  exterminated  ere  a  morning  meal  can  be 
eaten.”  2 

On  June  24  Mr.  Cushing  informed  Kiying  that  he  had  ordered 
a  careful  inquiry  to  be  made  into  the  facts  of  the  case,  and  assured 
the  Viceroy  that  full  justice  should  be  done.3  The  Viceroy’s 
reply  was  sent  four  days  later.  Its  tone  was  friendly,  and  it 

1  The  Chinese  Repository,  x:v.  pp.  491-492.  2  Ibid.  xiii.  pp.  334-335* 

3  Ibid.  xiv.  p.  490. 
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contains  the  following  remarkable  observations  upon  the  popula¬ 
tion  of  Canton  : 

“  Their  temper  is  overbearing  and  violent  ;  fiery  banditti  are  very 
numerous — a  vagrant  idleness-loving  set,  who  set  in  motion  many 
thousand  schemes,  in  order  to  interrupt  peace  between  this  and  other 
countries.  Being  destitute  of  employment,  these  wretches  do  little 
else,  than  gamble  and  skulk  about  to  steal,  in  order  to  get  a  livelihood. 
Since  the  period  when  the  English  brought  in  soldiers,  have  all  these 
ladrones  been  banding  together  and  forming  societies  ;  and  while 
some,  taking  advantage  of  their  strength,  have  plundered  and  robbed, 
others  have  called  upon  the  able-bodied  and  valiant  to  get  their 
living.”  1 

Kiying  points  out  the  great  difficulty  of  keeping  these  people 
in  order,  especially  since  they  are  determined  to  get  vengeance 
for  the  death  of  Hsii  A-man.  He  therefore  observes  : 

“  Since  your  excellency  has  already  transmitted  orders  to  the 
resident  consul,  Forbes,  that  he  make  thorough  inquiry  into  the  matter, 
and  report  to  you,  it  is  to  be  seen  that  it  will  be  conducted  according 
to  equity  and  right.  But  it  is  important  that  both  sides  be  equally 
satisfied,  in  order  to  cause  the  minds  of  the  people  to  submit  ;  for 
although  the  rabble  has  banded  together,  yet  their  (union)  cannot  be 
depended  on.  If  there  is  one  particle  of  heavenly  goodness,  let  this 
business  by  all  means  be  judged  on  equitable  grounds,  so  that  there 
be  no  room  for  cavilling  remarks  (in  future).  Then  will  it  be  easy, 
too,  to  protect  and  guard  ;  and  by  the  power  of  right  thus  operating, 
our  mutual  feelings  for  each  other  will  become  as  they  were  formerly. 
I  think  that  your  excellency,  too,  is  of  the  same  opinion  as  this.”  2 

In  a  letter  of  June  22  to  Mr.  Forbes,  Mr.  Cushing  made  his 
famous  general  statement  of  the  basis  of  extraterritoriality  in 
China  in  the  following  terms  : 

“  The  nations  of  Europe  and  America  form  a  family  of  States 
associated  together  by  community  of  civilisation  and  religion,  by 
treaties,  and  by  the  law  of  nations. 

“  By  the  law  of  nations,  as  practised  in  Europe  and  America, 
every  foreigner,  who  may  happen  to  reside  or  sojourn  in  any  country 
of  Christendom,  is  subject  to  the  municipal  law  of  that  country,  and 
is  amenable  to  the  jurisdiction  of  its  magistrates  on  any  accusation  of 
crime  alleged  to  be  committed  by  him  within  the  limits  of  such  country. 
Here  the  minister  or  consul  cannot  protect  his  countrymen.  The  laws 
of  the  place  take  their  course. 

“  In  the  intercourse  between  Christian  states  on  the  one  hand, 
and  Mohammedan  on  the  other,  a  different  principle  is  assumed, 

1  The  Chinese  Repository,  xiv.  p.  492.  2  Ibid.  p.  493. 
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namely,  the  exemption  of  the  Christian  foreigner  from  the  jurisdiction 
of  the  local  authorities,  and  his  subjection  (as  the  necessary  conse¬ 
quence)  to  the  jurisdiction  of  the  minister,  or  other  authorities  of  his 
own  government. 

“  One  or  the  other  of  those  principles  is  to  be  applied  to  the  citizens 
of  the  United  States  in  China.  There  is  no  third  alternative.  Either 
they  are  to  be  surrendered  up  to  the  Chinese  authorities,  when  accused 
of  any  breach  of  law,  for  trial  and  punishment  by  the  magistrates  of 
China,  or  (if  they  are  to  have  protection  from  their  country)  they 
come  under  the  jurisdiction  of  the  appointed  American  officer  in 
China. 

“  In  my  opinion,  the  rule  which  obtains  in  favour  of  Europeans 
and  Americans  in  the  Mohammedan  countries  of  Asia,  is  to  be  applied 
to  China.  Americans  are  entitled  to  the  protection  and  subject  to 
the  jurisdiction  of  the  officers  of  their  government ;  the  right  to  be 
protected  by  the  officers  of  their  country  from  the  local  law,  and  the 
jurisdiction  of  the  officers  of  their  country  over  them,  are  inseparable 
facts. 

“  Accordingly  I  shall  refuse  at  once  all  applications  for  the 
surrender  of  the  party  who  killed  Sue  Aman  ;  which  refusal  involves 
the  duty  of  instituting  an  examination  of  the  facts  by  the  agency  of 
officers  of  the  United  States.”1 

Following  these  instructions,  Mr.  Forbes,  on  July  n,  held 
an  inquiry  into  the  justifiableness  and  necessity  of  the  act  by  which 
HsiiA-manwas  killed  on  June  16,  before  a  jury  of  six,  comprising 
Messrs.  S.  B.  Rawle,  S.  Wetmore,  Jr.,  J.  M.  Bull,  J.  Ryan, 
J.  D.  Sword,  and  G.  B.  Dixwell.2  Depositions  were  taken  from 
a  number  of  American  citizens  involved  in  the  disturbance  of 
June  1 6.  Mr.  N.  F.  Bourne,  an  Englishman,  however,  first 
voluntarily  deposed  that  on  the  15th,  16th,  and  17th  mobs  had 
attacked  foreigners,  and  that  on  the  evening  of  the  16th  it  had 
been  necessary  for  some  of  them  to  escape  hurriedly  by  water.3 
Mr.  J.  C.  Anthon’s  evidence  corroborated  this,  as  did  that  of 
Mr.  W.  Groves.  Both  of  them  retreated  into  the  factory  when 
the  mob  became  violent.  Mr.  R.  Fisher,  in  his  deposition, 
pointed  out  that  a  party  of  unarmed  Americans  went  out  early 
in  the  evening  to  clear  the  square  with  canes,  in  order  to  prevent 
a  serious  riot.  The  Chinese  police  did  nothing  to  assist  them, 
and  no  arrests  were  made.  All  the  foreigners  involved  con¬ 
sidered  it  necessary  to  arm,  which  they  accordingly  did.4  Mr. 
W.  A.  Forbes  took  up  the  story  where  Mr.  Fisher  left  off,  and 


1  The  Chinese  Repository,  xiv.  pp.  525-526. 
3  Ibid.  pp.  526-527. 


2  Ibid.  p.  526. 
4  Ibid.  p.  528. 
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described  the  onset  of  the  Chinese,  declaring  his  firm  conviction 
that  if  the  mob  had  not  been  checked,  an  attack  on  the  factories 
would  have  ensued.1 

Three  other  witnesses,  Messrs.  S.  J.  Hallam,  John  Heard, 
and  E.  A.  Low,  had  been  on  the  river  on  the  evening  of  the  16th 
and  deposed  that,  on  landing,  the  mob  had  been  so  violent  that 
it  was  necessary  to  arm  in  self-defence.2  After  hearing  the 
evidence  the  jury  unanimously  came  to  the  conclusion  that  the 
killing  of  Hsii  A-man  was  a  justifiable  act  of  self-defence. 
Mr.  Cushing,  therefore,  rejected  Kiying’s  reiterated  demand  that 
the  slayer  should  be  surrendered.  In  order  to  avoid  excessive 
pressure  on  the  part  of  the  Imperial  Commissioner,  however,  the 
American  plenipotentiary  had  already  reminded  him  in  a  letter 
of  June  25  of  an  episode  which  had  occurred  during  the  recent 
war,  and  for  which  no  satisfaction  had  ever  been  received.  On 
May  22,  1841,  the  Morrison,  an  American  ship,  was  lying  at 
Whampoa,  when  a  boat’s  crew  proceeding  from  Canton  to  the 
ship  was  fired  on,  without  cause  or  provocation,  and  an  American 
citizen,  Sherry,  was  killed.  Apparently  the  wrongdoers  had 
never  been  punished,  and  Mr.  Cushing  therefore  reminded  the 
Imperial  Commissioner  of  the  episode,  “  in  the  hope  and  belief 
that  you  will  order  the  whole  matter  to  be  carefully  investigated, 
and,  if  the  murderers  of  Sherry  can  be  discovered,  cause  them  to 
be  punished  according  to  the  laws  of  the  empire.”  3 

To  this  note  Kiying  replied  four  days  later,  declaring  that 
as  he  had  not  arrived  in  Canton  at  the  time  of  the  episode  com¬ 
plained  of  he  had  no  record  of  it,  and  that  a  full  investigation 
of  the  facts  would  be  difficult  since  a  war  was  in  progress  at 
the  time.  He  promised,  however,  that  on  his  return  to  Canton 
he  would  investigate  the  whole  matter.4  The  results  of  this 
investigation  appear  in  a  letter  from  Kiying  to  Mr.  Cushing, 
dated  July  12,  according  to  which 

“  at  the  commencement  of  war  between  China  and  England,  some 
American  merchants  (Morss  and  his  associates)  took  a  boat,  and  were 
pulling  to  Whampoa,  when  the  officers  and  soldiers  on  the  look  out, 
erroneously  supposing  them  to  be  Englishmen,  attacked  them,  and 
opened  upon  them  their  thundering  artillery,  and  seized  the  white 
men,  Taylor,  Mitter,  and  Coolidge,  and  others,  ten  in  all,  and  also 


1  The  Chinese  Repository ,  xiv.  pp.  528—529. 
3  Ibid.  p.  533. 


2  Ibid.  pp.  529-530. 
4  Ibid.  pp.  533-534- 
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a  trunk  and  a  bundle  of  bedding.  Among  these  persons,  three 
received  severe  wounds,  and  were  conveyed  to  the  rebel-quelling 
(Tartar)  general,  (Yih  Shan),  who  sent  them  to  the  court  of  the 
criminal  judge,  to  be  tried,  clearly  to  ascertain  whether  they  were 
truly  Americans,  and  if,  upon  trial,  it  appeared,  they  were  not  English¬ 
men,  to  set  them  at  liberty,  and  to  return  the  original  trunk  and  other 
articles  seized,  and  deliver  them  to  their  owners.”  1 

Apparently  one  of  those  who  had  been  detained  and  subse¬ 
quently  released  had  failed  to  recover  his  account  books,  and 
had  petitioned  several  times  for  their  return.  The  Chinese  autho¬ 
rities  had  therefore  ordered  a  diligent  search  to  be  made  for 
them.  Later,  the  Americans  had  complained  that  Sherry  had 
been  killed  ;  to  which  the  Governor,  Ki,  had  made  the  interesting 
rejoinder  that  the  period  of  the  mishap  “  was  at  a  time  when  the 
soldiers  in  arms  were  involved  in  great  confusion,  and  Chinese 
soldiers  and  people  were  wounded  and  slain,  the  former  without 
number,  and  how  could  they  have  leisure  to  secure  and  protect 
the  people  and  merchants  of  all  nations  ?  ”  2  For  this  reason 
no  indemnity  was  paid  for  the  death  of  Sherry  and  the  wounding 
of  the  others,  although  $7,800  was  paid  as  compensation  for  the 
lost  property.  Kiying’s  view  of  the  whole  episode  is,  therefore  : 

“  That  which  Governor  Ki,  on  a  former  occasion,  clearly  and 
distinctly  communicated  to  your  honourable  nation’s  commodore 
Kearney,  respecting  this  subject  is  so  exceedingly  reasonable  that  there 
can  be  no  further  discussion  of  this  business,  which  has  been 
deliberated  upon  and  settled.  Now,  after  the  lapse  of  several  years, 
all  the  Whampoa  officers  and  soldiers  having  early  dispersed  and 
returned  to  their  ranks,  still  more  are  we  without  the  means  of 
ascertaining  truly  who  are  the  real  persons  who  erroneously  wounded 
Shayle  (Sherry),  causing  his  death  ;  and  it  is  right  still,  according  to 
the  original  records,  to  consider  the  matter  settled.”  3 

Meanwhile,  on  July  22,  Mr.  Cushing  sent  a  full  report  of 
the  circumstances  leading  to  the  death  of  Hsu  A-man,  together 
with  a  plain  definition  of  the  American  position,  to  the  Imperial 
Commissioner.  He  writes  : 

“  Allow  me  to  premise,  that,  by  the  laws  of  the  United  States, 
homicide  is  divided  into  two  classes,  justifiable  and  unjustifiable.  The 
public  executioner,  who  takes  away  the  life  of  a  criminal  in  the  course 
of  law,  the  soldier  who  kills  an  enemy  in  battle — each  of  these  commits 

1  The  Chinese  Repository,  xiv.  p.  534.  2  Ibid.  p.  535. 

3  Ibid.  p.  536. 
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a  homicide,  but  it  is  a  justifiable  homicide.  So,  also,  it  is  justifiable 
homicide  to  kill  a  robber  who  is  breaking  into  my  house  ;  and  it  is, 
by  the  laws  of  the  United  States,  justifiable  homicide  to  kill  a  man 
who  attacks  me  with  weapons  or  with  missiles  endangering  life,  and 
under  circumstances  in  which  the  homicide  is  on  my  part  a  necessary 
act  of  self-defence.  The  assessors  called  in  by  the  American  consul, 
to  aid  him  in  ascertaining  the  facts,  have  found  that  the  killing  of 
Su  Aman  was  (according  to  the  principles  above  detailed)  a  justifiable 
act  of  self-defence. 

“  I  have  carefully  considered  the  evidence  of  the  case,  as  reported 
to  me  by  the  consul,  and  I  find  myself  compelled,  by  the  force  of  the 
evidence  submitted,  to  say  to  your  excellency,  that  I  adopt  and 
approve  the  judging  of  the  gentlemen  who  officiated  on  the  occasion  ; 
for  I  am  constrained  to  repeat  to  your  excellency,  that  the  mob  wrho 
wantonly  attacked  the  foreigners,  and  the  police  who  culpably  neglected 
their  duty  in  the  matter,  are  the  parties  really  to  blame,  and  who  ought 
to  be  punished,  not  only  for  the  assault  committed  on  the  foreigners, 
but  for  the  death  of  Su  Aman.  For  that  death,  the  mob  and  the 
police  deserve  to  be  held  responsible,  in  the  eyes  of  God  and  man.”  1 

To  this  note  Kiying  replied  on  August  8,  charging  an  American 
citizen  named  Daniel  with  the  death  of  Hsii  A-man,  and  attempting 
to  reach  a  solution  on  the  well-known  Chinese  ground  that  the 
death  had  been  purely  accidental  : 

“  Now,  whereas,”  he  writes,  “  Hwang,  the  provincial  treasurer, 
has  transmitted  a  communication  from  your  honourable  nation’s 
consul,  (Forbes),  in  which  he  states,  respecting  Su  Aman,  that  it  was 
one  ‘  Daniel  ’  who,  in  taking  up  arms  to  attack  the  bandits,  by  accident 
caused  a  wound  of  his  body,  of  which  he  (Aman)  died  ;  and  that  he 
has  taken  the  offender  ‘  Daniel,’  and  delivered  him  over  to  the 
honourable  envoy,  to  be  returned  to  his  country,  to  be  dealt  with 
according  to  its  laws  ;  and  that  he  (Hwang)  has  examined  and  ascer¬ 
tained  that  this  is  an  act  in  accordance  with  the  treaty  ;2  and,  besides, 
by  the  provincial  judge  (Hwang)  replying  to  the  said  consul  that  he 
examine  accordingly,  as  behoveth  me,  I  also  reply  to  the  honourable 
envoy,  and  request  to  trouble  him  to  examine  accordingly,  and  pray 
that  he  will  favour  me  with  an  answer,  in  order  to  dispose  of  the 
case.”3 

The  last  letter  of  the  series  was  a  masterly  review  of  the 
cases  of  Sherry  and  of  Hsii  A-man,  rejecting  the  evasive  fictions 
contained  in  Kiying’s  letter  of  August  8.  Mr.  Cushing’s  letter, 
dated  August  20,  notices  that  Kiying  had  recognised  certain 

1  The  Chinese  Repository,  xiv.  pp.  530-532. 

2  The  Treaty  of  Wanghia  was  signed  on  July  5,  1844. 

3  Op.  cit.  pp.  532-533. 
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points  of  similarity  between  the  two  cases,  and  then  points  out 
that  when  Sherry  was  killed,  China  and  the  United  States  were 
not  at  war.  To  this  the  Chinese  have  replied  that  since  the 
period  was  one  of  confusion,  war  existing  between  England  and 
China,  this  ought  to  be  taken  into  account  in  apportioning  the 
responsibility.  But  precisely  the  same  is  true  of  the  state  of 
affairs  during  the  attack  on  the  factories.  The  Viceroy’s  further 
argument  that  several  years  have  elapsed  since  the  death  of 
Sherry  is  equally  valueless.  Both  homicides  occurred  before  the 
Sino-American  treaty,  and  neither  amounted  to  deliberate  murder. 
Mr.  Cushing  also  adds  that  further  prosecution  of  the  question 
by  the  Chinese  will  compel  the  United  States  to  press  for  com¬ 
pensation  for  damage  done  to  American  property  during  the 
riots.1 

At  this  point  the  Imperial  Commissioner  seems  to  have 
abandoned  his  demand  that  the  slayer  of  Hsii  A-man  should  be 
surrendered,  for  no  further  correspondence  on  the  topic  passed 
between  the  two  plenipotentiaries.  In  1846,  however,  the  question 
arose  again.  The  rioters  of  1844  were  never  punished,2  with  the 
result  that  foreigners  in  Canton  were  continually  exposed  to 
insults.  In  February  1846,  however,  an  inquiry  was  set  on  foot 
by  certain  Americans  in  Canton  (whose  names  do  not  appear 
in  The  Chinese  Repository)  concerning  the  position  of  Hsii 
A-man’s  relatives.  These  were  discovered  to  be  Hsii  A-man’s 
mother,  eighty-one  years  of  age,  and  his  wife  Hwang  shi.  From 
the  letter  certain  particulars  concerning  the  dead  man  were 
obtained,  from  which  the  fact  emerged  that  the  relatives  of  the 
victim  had  asked  the  local  magistrates  for  compensation  for  the 
homicide,  and  had  been  put  off,  the  magistrates  replying  that 
Hsii  A-man  had  been  killed  in  the  act  of  stealing — an  indication 
that  they  accepted  the  American  view  of  the  episode.3 

The  woman  was  then  informed  that  the  person  who  had  shot 
Hsii  A-man,  being  about  to  return  to  the  United  States,  proposed 
to  pay  them  a  small  pension,  which  the  widow  decided  to  take  in 
annual  instalments.4  This  was  to  extend  for  twenty-five  years, 
and  in  return  for  it  a  note  of  acknowledgment  was  drawn  up.5 
This  is  the  last  that  we  hear  of  the  episode  of  Hsii  A-man — an 
episode  which  could  have  been  avoided  had  the  Chinese  magis- 

1  Op.  cit.  pp.  536-539.  2  The  Chinese  Repository,  xv.  p.  307. 

3  Ibid.  pp.  308-309.  4  Ibid.  p.  309.  6  Ibid.  pp.  309-310. 
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trates  fulfilled  their  duty  and  protected  the  foreigners,  instead  of 
remaining  passive  when  the  mob  made  repeated  attacks  upon 
the  factories.  It  is  more  than  a  mere  coincidence,  however,  that 
both  the  English  and  the  American  treaties  were  preceded  by 
homicide  cases,  involving  acute  conflict  of  opinion.  The  time 
had  now  arrived  for  the  Western  Powers  to  make  a  firm  stand 
over  the  extraterritoriality  issue,  and  China  had  no  other  course 
than  to  obey.  The  American  treaty  with  China  was  signed  at 
Wanghia,  by  Kiying  and  Mr.  Cushing  on  July  3,  1844.  The 
sections  of  the  treaty  dealing  with  extraterritoriality  appear  in 
Appendix  XXI. 

V.  THE  TREATY  OF  WHAMPOA,  1 844 

The  only  other  treaty  signed  at  this  period  between  China 
and  a  Western  Power  was  the  Treaty  of  Whampoa  concluded 
with  France.  On  August  31,  1843,  M.  de  Ratti-Menton,  accom¬ 
panied  by  M.  Fornier-Duplan  of  the  Alcmene ,  arrived  at  Whampoa 
and  requested  an  interview  with  Kiying,  Viceroy  of  Kwangtung. 
This  was  granted  for  September  6,  on  which  date  the  French 
Consul  formally  asked  for  the  same  privileges  which  had  already 
been  conceded  to  the  British  by  the  Treaty  of  Nanking.  Kiying 
verbally  announced  his  intention  of  granting  similar  privileges, 
and  confirmed  this  in  a  letter  to  Guizot,  the  French  Foreign 
Minister.  The  first  French  diplomatic  mission  to  China  arrived 
off  Macao  on  August  14,  1844,  M.  Th.  de  Lagrene  being 
minister  plenipotentiary  and  envoy  extraordinary,  and  M.  le 
Marquis  de  Ferriere  le  Vayer  and  M.  le  Comte  d’Harcourt, 
secretaries.  It  was  accompanied  by  a  naval  squadron  of  six 
vessels,  under  the  command  of  Rear-Admiral  Cecille.  The 
mission  was  met  by  representatives  of  the  Viceroy,  who  were 
followed  to  Macao  by  Kiying  himself,  on  September  29.  The 
first  interview  between  the  minister  and  the  Viceroy  occurred 
early  in  October.  On  the  23rd  they  embarked  with  their  suites 
on  the  French  steamer,  Archimede ,  and  proceeded  to  Whampoa, 
signing  the  treaty  the  following  day.  The  articles  dealing  with 
extraterritoriality  are  set  forth  in  Appendix  XXII,  and  beneath  each 
article  is  added,  as  a  note,  the  version  which  was  translated 
from  the  Chinese,  and  published  in  The  Chinese  Repository .1 

1  The  retranslation  is  given,  in  the  case  of  each  article,  in  the  note  below. 
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VI.  THE  LIMITS  OF  BRITISH  CONSULAR  POWER  AFTER  THE 

TREATY  OF  NANKING 

Following  the  Treaty  of  Nanking  in  1842,  and  the  Supple¬ 
mentary  Treaty  of  the  Bogue  in  1843,  the  difficulties  raised  by 
the  Earl  of  Aberdeen  in  his  letter  of  January  4,  1843,  were 
removed,  and  in  the  same  year  an  Act  “  for  the  better  government 
of  Her  Majesty’s  subjects  resorting  to  China  ”  was  passed  by 
Parliament.  The  preamble  recites  that  it  is  necessary  that 
provision  should  be  made  for  the  establishment  of  regulations 
for  governing  British  subjects  in  China,  and  that  a  Legislative 
Council  has  been  established  in  Hong  Kong,  the  Governor  of 
the  Colony  being  also  the  Chief  Superintendent  of  Trade. 
Section  1  then  provides  that  it  shall  be  lawful  for  the  Crown 

“  to  authorise  the  Superintendent  of  the  trade  of  Her  Majesty’s 
subjects  in  China  (so  long  as  such  superintendent  shall  be  also  the 
governor  of  the  said  island  of  Hong  Kong)  to  enact  with  the  advice 
of  the  Legislative  Council  of  the  said  island  of  Hong  Kong,  all  such 
laws  and  ordinances,  as  may  from  time  to  time  be  required  for  the 
peace,  order  and  good  government  of  Her  Majesty’s  subjects  being 
within  the  dominions  of  the  Emperor  of  China,  or  being  within  any 
ship  or  vessel  at  a  distance  of  not  more  than  one  hundred  miles  from 
the  coast  of  China,  and  to  enforce  the  execution  of  such  laws  and 
ordinances  by  such  penalties  and  forfeitures  as  to  him,  by  the  advice 
aforesaid,  shall  seem  fit,  and  that  it  shall  also  be  lawful  for  Her 
Majesty,  by  any  such  commission  or  commissions  or  instructions  as 
aforesaid,  to  impose  upon  the  exercise  of  the  afore-mentioned  legis¬ 
lative  authority  all  such  conditions  and  limitations  as  Her  Majesty 
shall  see  fit  to  prescribe.” 

The  Crown  also  has  the  power  of  disallowing  any  such  laws 
or  ordinances,  in  whole  or  in  part.  It  further  possesses  the  power 
of  making  arrangements  for  the  temporary  exercise  of  the  duties 
of  the  Chief  Superintendent  in  the  event  of  his  death,  resignation, 
or  other  circumstances,  rendering  the  office  vacant.1  A  person 
so  acting  has  the  power  conferred  in  Section  1 .  Section  3  pro¬ 
vides  that 

“  it  shall  also  be  lawful  for  Her  Majesty,  by  any  order  or  orders  made 
with  the  advice  of  Her  Majesty’s  Privy  Council,  to  ordain,  for  the 
government  of  Her  Majesty’s  subjects  being  within  the  dominions  of 
the  emperor  of  China,  or  being  within  any  ship  or  vessel  at  a  distance 


1  Section  2. 
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of  not  more  than  one  hundred  miles  from  the  coast  of  China,  any 
law  or  ordinance  which  to  Her  Majesty  in  Council  may  seem  meet 
as  fully  and  effectually  as  any  such  law  or  ordinance  could  be  made 
by  Her  Majesty  in  Council  for  government  of  Her  Majesty’s  subjects 
being  within  the  said  island  of  Hong  Kong.” 

All  such  commissions,  instructions,  orders  in  council,  and 
laws  and  ordinances  must  be  laid  before  both  Houses  of  Parlia¬ 
ment  as  soon  as  possible  after  their  making.  By  Section  5  the 
earlier  Act  of  1833,  regulating  the  trade  to  China  and  India,  is 
repealed  in  so  far  as  it  relates  to 

“  the  powers  and  authorities  to  be  exercised  by  the  superintendents 
therein  mentioned  over  and  in  respect  of  the  trade  and  commerce  of 
Her  Majesty’s  subjects  within  any  part  of  the  dominions  of  the 
Emperor  of  China,  or  as  relates  to  the  making  and  issuing  directions 
and  regulations  touching  the  said  trade  and  commerce,  and  for  the 
government  of  Her  Majesty’s  subjects  within  the  said  dominions, 
and  as  relates  to  the  imposition  of  penalties,  forfeiture  or  imprison¬ 
ments  for  the  breach  of  any  such  directions  or  regulations,  or  as 
relates  to  the  creation  of  a  court  of  justice  for  the  trial  of  offences 
committed  by  Her  Majesty’s  subjects  as  therein  mentioned.” 

Section  6  provides  that 

“  every  suit  or  action  which  shall  be  brought  against  any  person 
for  anything  done  in  pursuance  of  this  Act  shall  be  commenced 
within  six  calendar  months  after  the  fact  committed,  and  not  after¬ 
wards,  except  where  the  cause  of  action  shall  have  arisen  at  any  place 
within  the  jurisdiction  of  any  of  Her  Majesty’s  courts  having  civil 
jurisdiction,  and  then  within  six  calendar  months  after  the  plaintiff 
and  defendant  shall  have  been  both  within  the  jurisdiction  of  any 
such  court,  and  every  such  action  or  suit  shall  be  brought  in  the 
place  where  the  cause  of  action  shall  have  arisen  in  any  place  not 
within  the  jurisdiction  of  any  of  Her  Majesty’s  courts  having  civil 
jurisdiction  ;  and  the  defendant  shall  be  entitled  to  the  like  notice, 
and  shall  have  the  like  privilege  of  tendering  amends  to  the  plaintiff, 
or  his  agent  or  attorney  as  is  provided  in  actions  brought  against  any 
justice  of  the  peace  for  any  act  done  by  him  in  the  execution  of  his 
office.” 

Following  this  Act,  Ordinance  No.  1  of  1844  of  Hong  Kong, 
dated  January  24,  1844,  formally  places  within  the  jurisdiction 
of  the  Courts  of  Justice  at  Hong  Kong  all  British  subjects  within 
the  dominions  of  the  Emperor  of  China,  or  within  any  ship  or 
vessel  at  a  distance  of  not  more  than  a  hundred  miles  from  the 
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coast  of  China,  and  subjects  them  in  all  matters  to  the  laws  of 
England.  This  is  done  in  the  following  terms  : 

“  1.  Be  it  therefore  enacted,  by  his  excellency  the  governor  of 
Hong  Kong  and  superintendent  of  the  trade  of  Her  Majesty’s  subjects 
in  China,  with  the  advice  of  the  Legislative  Council  of  Hong  Kong 
aforesaid,  that  from  and  after  the  passing  of  this  ordinance,  the  law 
of  England  shall  have  the  same  force,  virtue,  power,  and  effect  over 
Her  Majesty’s  subjects,  within  the  dominion  of  the  emperor  of  China, 
or  within  any  ship  or  vessel  at  a  distance  of  not  more  than  one  hundred 
miles  from  the  coast  of  China,  in  all  matters  whatsoever,  whether  civil 
or  criminal,  that  it  has  over  Her  Majesty’s  said  subjects  actually 
within  Her  Majesty’s  colony  of  Hong  Kong. 

“2.  And  be  it  enacted,  that  the  courts  of  justice  at  Hong  Kong, 
which  are  now,  or  shall  be  hereafter  erected,  shall  have  the  same 
power,  jurisdiction,  and  authority  in  all  matters  whatsoever,  whether 
civil  or  criminal,  over  Her  Majesty’s  subjects  within  the  dominions 
of  the  emperor  of  China,  or  within  any  ship  or  vessel,  at  a  distance  of 
not  more  than  one  hundred  miles  from  the  coast  of  China,  that  the 
courts  aforesaid  have,  or  shall  have  over  Her  Majesty’s  subjects 
actually  resident  within  Her  Majesty’s  colony  of  Hong  Kong. 

“  3.  And  be  it  enacted  in  case  of  any  murder,  felony,  robbery, 
theft,  trespass,  wrong,  or  crime  whatsoever,  being  charged  to  have 
been  done  upon  the  person  or  property  of  any  one  whatsoever, 
within  the  dominions  of  the  emperor  of  China,  or  at  a  distance  of  not 
more  than  one  hundred  miles  from  the  coast  of  China,  by  any  of 
Her  Majesty’s  subjects,  that  it  shall  not  be  lawful  for  the  person 
charged  therewith,  to  object  to  the  locality  of  jurisdiction  of  the  said 
courts  at  Hong  Kong,  but  he  shall  be  indicted  and  punished  or 
acquitted  or  demeaned  in  all  respects,  as  if  the  offence  wherewith  he 
may  be  charged  had  been  committed  within  the  colony  of  Hong  Kong, 
upon  the  body,  or  property  of  a  person  within  the  peace  of  our 
Sovereign  Lady  the  Queen.” 

The  last  section  included  Macao  within  Chinese  dominions — 
a  circumstance  which  subsequently  gave  rise  to  difficulties,  since 
the  Portuguese  not  unnaturally  refused  to  admit  that  British 
jurisdiction  extended  to  one  of  their  own  colonies,  even  although 
the  fact  that  Macao  was  a  full  Portuguese  colony  and  not  merely 
leased  territory  was  not  admitted  by  the  Chinese  Government 
for  another  forty  years. 

Ordinance  No.  2  of  1844  (dated  February  28)  defines  the 
judicial  authority  of  British  Consuls  in  China.  By  Section  1 
they  possess,  within  the  limits  of  the  port  in  China  where  they 
may  be  officially  resident,  “  the  same  jurisdiction,  power  and 
authority  that  is  now  or  shall  hereafter  be  possessed  by  any 
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Court  of  Judicature  at  Hong  Kong,  save  always  as  is  hereinafter 
mentioned  and  excepted.”  This  includes  full  power  to  inquire 
into  and  record  the  evidence  of  witnesses  in  any  criminal  offence, 
and  also  in  all  civil  actions,  suits,  and  matters,  “  but  not  to  deter¬ 
mine  the  same  save  as  hereinafter  mentioned.”  1  The  evidence 
so  recorded  must  be  transmitted,  together  with  the  Consul’s 
comments,  to  the  Court  of  Judicature  at  Hong  Kong,  which 
shall  then  try  the  case.2  The  Consul,  however,  has  full  power 
to  adjudicate  on,  and  determine  alone,  and  in  a  summary  way, 
all  misdemeanours  and  minor  offences  which  appear  to  him  not 
to  deserve  a  greater  punishment  than  he  is  authorised  to  inflict 
(which  punishment  is  fixed  by  Section  6  as  not  exceeding  a 
fine  of  $200,  or  two  months  imprisonment),  and  also  all 
civil  suits  in  which  the  sum  claimed  shall  not  exceed  $500,  and 
which  are  not  founded  on  any  libel,  trespass  or  other  personal 
wrong.3  In  such  cases,  however,  the  evidence  taken,  and  the 
Consul’s  decision,  with  his  reasons,  must  be  forthwith  transmitted 
to  the  Supreme  Court  of  Hong  Kong,  which  has  power  to  remit 
the  case  for  explanations  or  the  taking  of  further  evidence,  or  to 
examine  further  witnesses,  or  to  alter  or  reverse  the  sentence  or 
decision,  or  increase,  or  diminish  the  punishment  or  damages.4 
In  all  civil  cases  where  the  sum  claimed  does  not  exceed  $20 
the  Consul  is  allowed  to  appoint  a  deputy  by  writing  to  hear  the 
case,  the  deputy  so  appointed  exercising  the  same  powers  as 
the  Consul  himself.5 

“  In  any  criminal  proceeding,  except  for  felony  against  the  master, 
or  any  of  the  crew  of  any  vessel  about  to  leave  such  post  as  aforesaid, 
wherein  the  evidence  shall  have  been  duly  recorded  as  aforesaid,  and 
it  shall  appear  that  an  adequate  punishment  can  be  awarded  by  way 
of  fine  without  imprisonment,  it  shall  be  lawful  for  the  said  consul 
(if  he  think  fit)  to  take  security  for  the  due  payment  of  any  fine  which 
may  be  awarded  therein  and  thereupon,  to  permit  the  departure  of 
the  master,  or  the  crew  of  the  said  ship  without  their  trial  before  the 
said  court  of  Hong  Kong,  and  in  such  case  the  said  court  shall 
proceed  to  adjudicate  therein  in  the  absence  of  the  accused  party.  ”  6 

The  Consul  has  full  power  to  grant  probates  of  wills,  and 
letters  of  administration  to  the  estates  of  British  subjects  dying 
or  leaving  property  within  the  limits  of  the  port,  provided  that  in 
cases  of  doubt  or  difficulty,  or  any  caveat  being  entered  against 

1  Section  2.  2  Section  3. 

4  Section  5.  «  Section  7. 
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the  grant  of  probate  or  administration,  the  whole  proceedings 
may  be  remitted  to  the  Court  of  Judicature  at  Hong  Kong, 
administration  in  the  interim  being  granted  by  the  Consul  to 
the  person  of  best  credit  and  repute  within  the  port,  on  giving 
security.  Failing  such  a  person,  the  Consul  must  act  as  adminis¬ 
trator  himself,  and  may  take  a  commission  of  z\  per  cent.1  The 
Consul  must  in  all  matters  obey  and  conform  to  the  rules  and 
instructions  made  by  the  Supreme  Court  of  Hong  Kong  with  the 
sanction  of  the  Superintendent  of  Trade,2  and  he  may  take  such 
fees  as  are  authorised  by  the  chief  magistrates  of  Hong  Kong, 
or  such  other  fees  as  may  be  fixed  by  the  Supreme  Court  of 
Hong  Kong.3  If  any  judge  of  the  Supreme  Court  of  Hong 
Kong  should  come  within  the  limits  of  a  port  where  a  Consul  is 
established,  either  the  jurisdiction  of  the  Consul  ceases  while  the 
judge  is  there,  or  alternatively,  the  Consul  alone  has  jurisdiction — 
the  judge  being  given  power  to  decide.4 

The  ordinance  above  cited  is  only  the  first  of  a  series  of 
consular  ordinances  (which  are  not  to  be  confused  with  local 
ordinances  of  the  colony  of  Hong  Kong)  regulating  the  exercise 
of  consular  jurisdiction  in  accordance  with  the  terms  of  the  first 
treaties.  Several  of  these  ordinances  were  the  cause  of  con¬ 
siderable  discussion  two  years  later  in  connection  with  the 
Compton  case,  considered  later.  The  various  consular  ordin¬ 
ances  were  consolidated  into  a  code  for  application  in  British 
consular  courts  in  China  in  1853. 

The  Act  of  1843  had  not  mentioned  consular  officials  in  China 
specifically.  It  dealt  primarily  with  the  judicial  power  of  the 
Chief  Superintendent  of  Trade.  An  Order  in  Council  of  April  17, 
however  (issued  in  pursuance  of  the  Act  of  1843),  confers  a  wide 
jurisdiction  upon  British  consular  agents,  permitting  them  to 
exercise  within  their  districts  all  necessary  authority  over  British 
subjects  for  the  repression  of  crimes  and  offences,  and  for  the 
settlement  of  disputes,  among  themselves,  between  them  and 
Chinese  subjects,  and  between  them  and  subjects  of  foreign 
powers  in  China.  The  Order  in  Council  also  authorised  the 
Superintendent  of  Trade,  with  the  advice  of  the  Legislative 
Council  of  Hong  Kong,  to  make  laws  and  ordinances  within  the 
limits  conferred  by  the  Act  of  1843,  and  it  appoints  the  Colony 
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of  Hong  Kong  as  the  place  where  crimes  committed  by  British 
subjects  in  China  may  be  tried.  Lastly,  the  Chief  Justice  of 
Hong  Kong,  when  required,  is  instructed  to  proceed  to  the 
dominions  of  the  Emperor  of  China  to  try  crimes  so  committed 
by  British  subjects.1 

VII.  THE  CODE  OF  CONSULAR  ORDINANCES,  1 853 

In  1853  the  Consular  Ordinances  passed  by  the  Legislative 
Council  of  Hong  Kong  for  the  government  of  British  subjects 
in  China  were  superseded  by  a  code.  In  a  despatch  from  the 
Earl  of  Clarendon  to  Sir  George  Bonham,  Governor  of  Hong 
Kong  and  Chief  Superintendent  of  Trade,  it  is  stated  that  the 
Law  Officers  of  the  Crown  had  declared  in  1851  that  the  juris¬ 
diction  of  the  various  courts  in  China  was  in  a  state  of  uncertainty, 
and  that  it  was  advisable  for  a  general  ordinance  to  be  passed 
defining  the  limits  of  jurisdiction.  A  draft  Code  of  Ordinances 
was  accordingly  drawn  up  and  submitted  to  the  Queen  in  Council 
for  approval,  an  Order  in  Council  embodying  them  being  issued 
on  June  13,  1853,  the  Order  to  take  effect  from  the  following 
November  1 .  The  objects  of  the  Order  are  stated  to  be  as  follows  : 

1st.  To  substitute  for  the  various  and  complicated  Ordinances 
which  have  at  different  times  been  enacted  by  the  Chief  Super¬ 
intendents  with  the  advice  of  the  Legislative  Council  of  the  Island 
of  Hong  Kong,  for  the  government  of  Her  Majesty’s  subjects 
resorting  to  China,  one  clear  and  simple  code,  which  should  be 
intelligible  to  all  persons  who  are  to  be  governed  by  its  provisions, 
and  which,  being  free  from  legal  technicalities,  should  be  easily 
enforced  by  persons  who  may  not  have  had  the  advantage  of 
a  legal  education,  but  who  are  expected  to  possess,  as  a  sufficient 
qualification  for  the  performance  of  their  duties  in  this  respect, 
sound  sense  and  upright  intentions. 

2nd.  To  define  exactly  the  respective  jurisdictions  of  the 
Supreme  Court  of  the  Colony  of  Hong  Kong,  and  of  Her  Majesty’s 
Chief  Superintendent  and  Consular  Officers,  in  regard  to  matters 
as  well  of  a  criminal  as  of  a  civil  nature  in  which  British  subjects 
are  concerned,  and  arising  within  the  Chinese  dominions  and  the 
adjacent  seas. 

3rd.  To  confer  upon  Her  Majesty’s  Consular  Officers,  and 

1  For  the  text  of  this  Order  in  Council,  see  Appendix  XXIII. 
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upon  the  Chief  Superintendent  as  their  immediate  and  local 
superior,  such  special  power  and  authority  as,  in  addition  to  the 
ordinary  power  and  authority  exercised  by  Her  Majesty’s  consuls 
within  other  states  in  amity  with  Her  Majesty,  might  suffice  to 
enable  them  to  execute  the  peculiar  functions  entrusted  to  them 
in  consequence  of  the  anomalous  condition  of  affairs  in  China, 
where  the  territorial  sovereign  has  formally  renounced  in  favour 
of  the  British  Crown  all  civil  and  criminal  jurisdiction  over 
British  subjects. 

The  despatch  further  continues  : 

“  In  ordinary  cases  of  British  subjects  resorting  to  a  foreign  country, 
their  persons  and  property  are  entrusted  to  the  protection  of  the  Laws 
and  Institutions  of  the  country  to  which  they  may  resort,  in  the  full 
assurance  that  those  laws  will  be  duly  administered  and  that  the 
Institutions  of  such  country,  although  they  may  differ  from  those  of 
England,  are  substantially  in  harmony  with  the  general  principles  of 
jurisprudence  recognised  amongst  Christian  communities.  But  the 
case  is  different  as  regards  China  ;  and  there  the  British  Crown  has 
found  it  necessary  to  require  that  British  subjects  shall  be  entirely 
exempted  from  the  jurisdiction  of  the  local  tribunals,  and  has  engaged, 
in  return,  either  expressly  or  by  implication,  to  take  effectual  measures 
for  the  maintenance  among  such  British  subjects  of  peace,  order,  and 
good  government. 

“  In  framing  accordingly  a  code  of  laws  for  the  government  of 
British  subjects  in  China,  where  the  territorial  sovereign  has  thus 
delegated  to  the  British  Crown  the  exercise  of  a  jurisdiction  inherent 
in  the  Chinese  Crown,  the  first  point  for  which  it  was  the  duty  of  the 
British  Government  to  provide  was,  that  Her  Majesty’s  subjects 
within  the  Chinese  dominions  should  duly  observe  the  treaty  engage¬ 
ments  subsisting  between  the  two  Crowns,  and  should  conduct 
themselves  in  a  peaceable  and  orderly  manner. 

“  The  next  point  was,  that,  in  fulfilment  of  the  engagements 
contracted  by  Treaty,  facilities  should  be  provided  for  Chinese 
subjects  to  obtain  within  the  Chinese  territory,  redress  from  British 
subjects  in  suits  and  differences  of  a  civil  nature  which  might  happen 
to  arise  between  them. 

“  But  Her  Majesty’s  Government  would  have  shown  a  strange 
disregard  for  the  social  interests  of  British  subjects  resorting  to  China, 
if  they  had  withheld  from  them  the  means,  if  these  British  subjects 
should  think  fit  to  have  recourse  to  them,  of  having  suits  and  differences 
arising  among  themselves,  decided  within  the  Chinese  territory.  In 
other  countries,  such  suits  may  be  heard  and  determined  by  the 
Municipal  Tribunals  of  such  countries,  but  such  is  not  the  case  in 
China. 

“  Moreover  international  comity  and  mutual  convenience  require 


FIRST  EXTRATERRITORIAL  TREATIES  195 

that  the  subjects  or  citizens  of  other  Christian  Powers  resorting  to 
the  Chinese  dominions,  and  similarly  exempted  from  the  jurisdiction 
of  the  Chinese  Tribunals,  should  have  the  means  of  prosecuting 
within  the  Chinese  territory  suits  against  British  subjects,  for  if  the 
British  Consulate  should  refuse  to  entertain  such  suits,  the  consulates 
of  other  Christian  Powers  might  reasonably  refuse  to  entertain  suits 
which  British  subjects  might  be  desirous  of  prosecuting  against  the 
subjects  or  citizens  of  such  Powers. 

“  Her  Majesty’s  Government  are  moreover  bound  to  provide  that 
the  renunciation  by  the  Territorial  Sovereign,  as  far  as  British  subjects 
are  concerned,  of  his  inherent  right  to  take  cognizance  of,  and  punish 
crimes  and  offences,  by  whomsoever  committed,  within  his  dominions, 
should  not  serve  as  an  encouragement  and  pretext  for  the  commission 
by  British  subjects  of  crimes  and  offences  which  in  all  civilised 
communities  subject  the  perpetrators  of  them  to  punishment  ;  and 
the  enactments  of  the  Order  in  Council  relating  to  matters  of  a 
criminal  nature  have  been  framed  with  that  view.  The  Penalties, 
which  Her  Majesty’s  Consular  Officers  are  empowered  to  inflict  on 
criminal  offenders,  may  indeed  in  some  cases  appear  to  be  inadequate 
to  their  offences  ;  but  in  such  cases  the  Consular  Officers  will  have 
the  power  of  sending  the  criminals  to  Hong  Kong,  to  be  tried  there 
in  the  Supreme  Court  of  the  Colony.  Her  Majesty’s  Government 
are  however  of  opinion  that  the  certainty  that  crime,  though  com¬ 
mitted  in  a  foreign  country,  will  be  followed  by  punishment  to  be 
inflicted  by  the  sentence  of  a  British  Tribunal,  will  operate  as  a 
salutary  check  upon  the  commission  of  crime  by  British  subjects  in 
China.” 

The  despatch  concludes  by  noting  that  in  the  more  important 
cases  in  consular  courts,  consular  officers  may  be  assisted  by 
assessors,  chosen  from  the  British  community,  as  a  greater 
security  for  the  impartial  administration  of  justice. 

The  Order  in  Council  itself  is  a  comparatively  short  document. 
The  preamble  recites  previous  Acts  and  Orders  in  Council  dealing 
with  consular  jurisdiction  in  China,  and  Article  1  repeals  all 
previous  ordinances  passed  between  January  23,  1844,  and 
January  28,  1852,  of  the  Chief  Superintendents  of  Trade,  dealing 
with  consular  jurisdiction  in  China,  at  the  same  time  claiming 
that  the  Crown  exercises  jurisdiction  in  China  “  by  Treaty, 
Grant,  Sufferance,  or  other  lawful  means  ” — a  circumstance  which 
sufficiently  indicates  that  if  a  particular  institution  or  regulation 
were  not  covered  by  treaties  with  China,  the  Crown  would  not 
necessarily  on  that  account  hold  it  to  be  invalid. 

The  Order  confers  on  the  Chief  Superintendent  of  Trade  and 
the  Consuls  authority  to  enforce  the  treaties  between  Great 
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Britain  and  China,  and  to  establish  rules  and  regulations  for  that 
purpose.  Such  rules  and  regulations  must  be  exhibited  in  the 
office  of  the  Chief  Superintendent  or  Consul,  in  a  conspicuous 
position.  On  information  that  a  British  subject  has  violated 
the  stipulations  of  the  treaties  or  any  consular  rule  or  regulation, 
the  Chief  Superintendent  or  Consul  may  summon  the  offender 
before  him,  and  try  him  and  convict  him,  and  inflict  by  way  of  pun¬ 
ishment  either  a  fine  not  exceeding  five  hundred  dollars,  or  not  more 
than  three  months  imprisonment.  Rules  and  regulations  other 
than  those  for  the  enforcement  of  treaties  may  be  similarly 
enforced,  except  that  where  the  penalty  to  be  inflicted  exceeds 
a  fine  of  two  hundred  dollars,  the  Consul  (but  not  the  Chief 
Superintendent)  must  summon  two  British  subjects  of  good 
repute  from  his  district  as  assessors,  although  the  Consul  alone 
shall  decide  upon  the  accused’s  guilt  or  innocence.  If  either  or 
both  of  the  assessors  should  disagree  with  the  Consul’s  sentence,  the 
Consul  must  take  note  of  their  dissent,  and  report  the  entire  case, 
with  the  assessors’  dissent,  within  twenty  days,  to  the  Chief 
Superintendent,  who  may  confirm,  vary,  or  reverse  the  sentence. 
Decisions  of  subordinate  consular  officers  on  all  topics  may  be 
revised  by  the  superior  consular  officer  of  the  district,  or,  if  there 
have  been  assessors  who  dissented,  and  there  has  been  no  appeal, 
by  the  Chief  Superintendent.  Any  party  convicted  by  a  Consul 
for  any  offence  may  appeal  to  the  Chief  Superintendent,  whose 
decision  is  final.  Persons  charged  with  offences,  escaping  from 
one  consular  district  to  another,  may  be  proceeded  against  by  the 
Consul  in  whose  district  he  is  found. 

Consuls  are  also  given  power  to  hear  civil  suits  in  which 
British  subjects  are  defendants,  subject  to  an  appeal  to  the  Chief 
Superintendent.  Consuls  are  further  empowered  to  hear  civil 
suits,  in  which  British  subjects  are  plaintiffs  and  Chinese  or  the 
subjects  of  another  Power  are  defendants,  provided  that  the 
defendant  consents  to  submit  to  the  Consul’s  jurisdiction, 
and  furnishes  security  that  he  will  abide  by  the  decision.  Here, 
again,  there  is  an  appeal  to  the  Chief  Superintendent.  Consuls 
also  have  authority  to  hear  civil  suits  between  British  subjects 
only,  subject  to  an  appeal  to  the  Chief  Superintendent  in  cases 
where  the  sum  in  dispute  does  not  exceed  one  thousand  dollars. 
Where  it  does,  the  appeal  is  to  the  Supreme  Court  of  Hong  Kong. 
In  all  civil  suits,  assessors  (not  less  than  two  or  more  than  four) 
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may  be  appointed  by  the  Consul.  Where  the  sum  in  dispute 
exceeds  five  hundred  dollars,  the  presence  of  assessors  is  com¬ 
pulsory.  If  the  assessors  dissent  from  the  decision,  a  full  record 
of  the  case,  and  of  their  dissent,  must  be  transmitted  to  the  Chief 
Superintendent.  Decisions  may  be  enforced  by  distress  or 
imprisonment.  Further  evidence  may  only  be  submitted  in  an 
appeal  to  the  Chief  Superintendent  when  a  party  alleges  facts 
essential  to  the  issue  of  the  suit,  such  facts  having  come  to  his 
knowledge  after  the  Consul’s  decision.  The  Supreme  Court  of 
Hong  Kong,  however,  has  power  to  admit  any  further  legal 
evidence  in  appeals,  provided  that  the  party  was  ignorant  of  the 
existence  of  the  evidence,  or  was  taken  by  surprise  at  the  hear¬ 
ing  before  the  Consul,  or  was  unable  to  produce  it  before  the 
Consul.  Witnesses  at  a  hearing  before  the  Chief  Superinten¬ 
dent  or  Consul  may  be  examined  on  oath,  or  in  such  other  form 
as  is  binding,  and  may  be  compulsorily  brought  before  the  court 
to  give  evidence,  if  unwilling  voluntarily  to  attend,  if  they  are 
British  subjects. 

Consuls  may  also  promote  settlements  by  agreement  or 
arbitration.  Any  Consul  may  also  try  a  British  subject  charged 
with  crime  committed  within  the  dominions  of  the  Emperor  of 
China,  on  any  British  ship  or  vessel  within  a  hundred  miles  of 
the  coast  of  China,  or  on  any  ship  within  those  limits  not  entitled 
to  fly  any  flag.  Depositions  of  witnesses  must  be  reduced  to 
writing  and  read  over  to  the  accused  (together  with  any  other 
evidence),  and  he  must  also  be  warned  of  the  consequences  of 
confession.  The  Consul  may,  after  trial,  award  a  penalty  not 
exceeding  one  month’s  imprisonment  or  a  fine  of  two  hundred 
dollars.  For  crimes  meriting  severer  punishment,  assessors  must 
be  present  at  the  trial,  in  which  case  punishment  not  exceeding 
twelve  months  imprisonment,  or  a  fine  of  one  thousand  dollars, 
may  be  inflicted.  Where  any  of  the  assessors  dissent  from  the 
judgment  a  report  of  the  case,  with  the  dissent,  must  be  trans¬ 
mitted  to  the  Chief  Superintendent,  who  may  confirm,  vary,  or 
reverse  the  decision.  Where  a  British  subject  is  twice  convicted 
of  crime  and  is  unable  to  furnish  sufficient  security  for  his  future 
good  conduct,  he  may  be  deported  to  Hong  Kong,  where  he  may 
be  imprisoned  for  three  months.  For  certain  serious  crimes 
a  person  may  be  deported  on  first  conviction.  British  subjects 
may  also  be  required  to  give  security  to  keep  the  peace  where  there 
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is  reasonable  ground  to  fear  that  they  are  about  to  commit  a  breach 
of  the  peace,  or  after  conviction  for  that  offence.  All  deportations 
must  be  reported  to  the  Chief  Superintendent,  who  may  send  the 
culprit  to  England,  or,  alternatively,  vary  or  remit  his  punishment. 

Subordinate  consular  officers  must  send  to  the  superior 
consular  officers  of  the  district  a  report  of  all  sentences  in  criminal 
proceedings  where  the  fine  exceeds  twenty  dollars,  or  the  im¬ 
prisonment  ten  days,  for  revision  if  necessary,  except  where  the 
decision  has  been  given  with  assessors  who  dissented,  when  the 
proceedings  must  be  submitted  to  the  Chief  Superintendent. 
Persons  sentenced  by  Consuls  may  be  sent  to  Hong  Kong  for 
imprisonment.  In  cases  of  assault  the  Consul  has  power  to 
promote  reconciliation  with  compensation.  Except  offences 
specifically  mentioned  in  the  treaties  or  in  the  consular  rules 
and  regulations,  no  act  is  to  be  considered  a  crime  unless  it  would 
have  been  so  if  committed  in  England. 

The  Chief  Superintendent  has  the  same  original  jurisdiction 
as  the  Consuls,  and  it  is  to  be  exercised,  if  a  British  subject,  accused 
of  a  crime  committed  in  China,  or  on  a  British  vessel  or  on  a  ship 
not  entitled  to  fly  any  flag  within  a  hundred  miles  of  the  Chinese 
coast,  escapes  to  Hong  Kong,  at  the  order  of  the  Chief  Super¬ 
intendent,  by  the  Chief  Magistrate  of  Hong  Kong,  with  the  assist¬ 
ance  of  assessors,  if  the  Chief  Superintendent  so  desires.  Except 
as  regards  offences  against  the  treaties,  or  against  consular  rules 
and  regulations,  the  Supreme  Court  of  Hong  Kong  has  a  con¬ 
current  criminal  jurisdiction  with  the  Chief  Superintendent  in 
such  cases,  and  again,  prisoners  may  be  sent  by  Consuls  from 
Chinese  ports  for  trial  before  the  Supreme  Court.  Moreover, 
the  Supreme  Court  has  concurrent  jurisdiction  with  the  Chief 
Superintendent  or  Consul  in  civil  suits  between  British  subjects 
in  China. 

All  trade  by  British  subjects  north  of  the  thirty-second  degree, 
north  latitude,  is  unlawful,  and  all  vessels  and  persons  engaged 
in  it  may  be  seized  and  sent  for  trial  before  the  Chief  Super¬ 
intendent. 

The  Chief  Superintendent  may  establish  from  time  to  time 
rules  of  practice,  regulations  for  the  expenses  of  witnesses,  and 
also  rates  of  fees  in  civil  suits.  Proceeds  of  fees,  fines,  etc.,  go  to 
defray  the  expenses  of  the  superintendence  of  British  trade  in 
China. 
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Consuls  may  grant  probate  and  administer  to  intestate  estates. 
They  must  also  keep  a  register  of  all  British  subjects  within  their 
jurisdiction.  They  may  also  exercise  the  powers  of  a  justice 
of  the  peace  for  the  enforcement  of  Acts  relating  to  seamen  and 
the  mercantile  marine.  They  may  also  execute  writs  of  the 
Supreme  Court  of  Hong  Kong  and,  further,  perform  all  acts 
which  may  be  performed  by  British  Consuls  elsewhere. 

The  Order  in  Council  follows  earlier  Orders  in  Council,  and 
anticipates  later  ones,  by  regarding  Macao,  not  as  a  Portuguese 
colony,  but  as  Chinese  territory  leased  to  Portugal,  and  the 
Supreme  Court  of  Hong  Kong  is  therefore,  by  Article  XIV, 
given  power  to  take  cognizance  of  offences  committed  by  British 
subjects  within  the  Peninsula  of  Macao.1 

1  On  the  international  status  of  Macao  before  1887  see  Appendix  XXIV. 
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I.  THE  ESTABLISHMENT  OF  THE  SUPREME  COURT  OF 
HONG  KONG,  1833-50 

The  British  Colony  of  Hong  Kong  was  established  in  response  to 
the  need  of  British  merchants  at  Canton  to  have  a  place  under 
British  rule  to  which  they  could  retire  in  times  of  difficulty. 
Previous  to  its  cession  by  the  Treaty  of  Nanking,  they  had  suffered 
from  all  manner  of  irksome  restrictions  in  their  life  at  the  factories. 
Moreover,  the  presence  of  foreigners  within  Chinese  jurisdiction 
was  a  source  of  much  embarrassment  to  their  representatives, 
pleading  the  case  of  the  foreigner  with  the  Chinese  officials. 
Thus,  in  1839,  Captain  Elliot  was  compelled  to  order  the  surrender 
of  over  20,000  chests  of  opium  in  British  possession,  without 
compensation,  as  a  result  of  the  virtual  imprisonment  of  all  foreign 
residents  in  Canton  within  the  factories.  Even  at  Macao,  as  the 
events  of  the  same  summer  proved,  there  was  no  adequate 
guarantee  of  security  from  the  Chinese  officials.  The  connection 
between  the  Crown  Colony  of  Hong  Kong  and  the  British  trade 
with  Canton  is  emphasised  by  the  fact  that  the  early  Governors  of 
the  colony  also  held  the  office  of  Chief  Superintendent  of  Trade 
in  China. 
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The  origin  of  the  Supreme  Court  of  Hong  Kong  may  be  found 
in  the  “  Act  to  regulate  the  Trade  to  China  and  India  ”  in  1833 
which  abolished  the  East  India  Company’s  monopoly  of  the 
China  trade.  In  pursuance  of  that  Act,  an  Order  in  Council  of 
December  9,  1833,  was  passed,  creating  a  Court  with  Criminal 
and  Admiralty  Jurisdiction  for  the  trial  of  offences  committed  by 
British  subjects  in  China.  The  only  session  of  the  court  thus 
constituted  was  for  the  trial  of  the  sailors  accused  of  the  murder 
of  Lin  Wei-hi  in  1839. 

By  the  Treaty  of  Nanking  (1842)  Hong  Kong  was  formally 
ceded  to  Great  Britain.  The  cession  of  the  island  had  been 
agreed  upon  in  the  negotiations  between  the  Imperial  Com¬ 
missioner,  Keshen,  and  Captain  Elliot,  Chief  Superintendent  of 
Trade,  and  Plenipotentiary  in  China  ;  and  Captain  Elliot’s  pro¬ 
clamation  of  February  2,  1841,  accordingly  declares  that  all 
natives  of  Hong  Kong,  and  natives  of  China  resorting  to  Hong 
Kong,  shall  be  governed  according  to  the  laws  and  customs  of 
China,  “  every  description  of  torture  excepted,”  and,  moreover, 
“  all  offences  committed  in  Hong  Kong  by  His  Majesty’s  subjects, 
or  other  persons  than  natives  of  the  island  or  of  China  thereto 
resorting,  shall  fall  under  the  cognizance  of  the  Criminal  and 
Admiralty  Jurisdiction  presently  existing  in  China.” 

By  this  proclamation,  therefore,  the  existing  court,  created  by 
the  Act  of  1833,  was  constituted  the  Supreme  Court  for  the  trial 
of  all  offences  committed  by  non-Chinese  in  Hong  Kong. 

On  April  30,  1841,  Captain  Caine,  of  the  Cameronian  Regi¬ 
ment,  was  appointed  Chief  Magistrate  of  Hong  Kong.  Over  the 
natives  he  was  to  exercise  jurisdiction  according  to  the  laws  and 
customs  of  China,  and  over  all  others  according  to  British  police 
law.  In  all  cases  involving  punishment  by  imprisonment  for 
more  than  three  months  or  a  fine  of  $400,  or  corporal  or  capital 
punishment,  judgments  were  to  be  remitted  to  the  head  of  the 
Government.  A  year  later  (April  25,  1842)  the  Chief  Magis¬ 
trate  was  given  a  jurisdiction  in  civil  matters  to  the  extent 
of  $250  with  the  power  to  confine  debtors.  By  an  Order  in 
Council  of  June  1,  1843,  the  Court  of  Justice  with  Criminal 
and  Admiralty  Jurisdiction  was  removed  to  Hong  Kong.  The 
historian  of  the  Supreme  Court  of  Hong  Kong  observes  of  the 
change  : 


1  3  &  4  Will.  IV,  c.  93. 
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“  Whether  this  removal  was  meant  as  a  measure  of  convenience  to 
the  Chief  Superintendent  of  Trade,  whose  time  was  now  almost 
entirely  taken  up  with  Hongkong  affairs  or  as  a  temporary  relief  to 
the  community  of  Hongkong,  is  not  quite  apparent,  although,  from 
the  previously  unsatisfactory  state  of  affairs,  this  would  seem  to  have 
been  the  object  aimed  at.  But  suffice  it  to  say  that  though  the 
removal  of  the  Court  from  Canton  to  Hongkong  and  the  establishment 
of  suitable  rules  of  practice  and  procedure  were  in  themselves  to  be 
considered  in  the  light  of  an  improvement,  nevertheless  the  fact 
remained  that  both  the  machinery  and  powers  were  yet  still  wanting 
and  were  totally  insufficient  to  meet  the  state  of  things.” 1 

The  transfer  of  the  court  at  this  early  and  difficult  period,  how¬ 
ever,  illustrates  how  rapidly  Hong  Kong  had  become  the  centre 
of  British  activity  in  South  China.  On  June  20  the  already 
existing  Rules  of  Practice  and  Procedure  were  promulgated  for 
general  information. 

Following  the  ratification  of  the  treaty  of  peace,  Hong  Kong 
was  declared  a  separate  colony  with  established  courts  and  full 
legislative  powers.  By  the  charter  the  Governor  of  the  colony 
was  empowered  “  to  constitute  and  appoint  Judges,  and,  in  cases 
requisite,  Commissioners  of  Oyer  and  Terminer,  Justices  of  the 
Peace,  and  other  necessary  officers  and  Ministers  in  our  said 
Colony,  for  the  due  and  impartial  administration  of  justice.” 
By  the  Treaty  of  Nanking  and  the  terms  of  the  charter  it  was 
contemplated  that  English  law  was  introduced  into  the  colony, 
and  by  Ordinance  No.  15  of  1844,  Section  3,  it  is  provided 

“  that  the  law  of  England  shall  be  in  full  force  in  the  said  Colony  of 
Hongkong,  except  where  the  same  shall  be  inapplicable  to  the  local 
circumstances  of  the  said  Colony  or  of  its  inhabitants  :  Provided, 
nevertheless,  that  in  all  matters  and  questions  touching  the  right  and 
title  to  any  real  property  in  the  said  Colony,  the  law  of  England  shall 
prevail,  and  that  no  law  shall  be  recognised  in  the  said  Colony,  which 
may  in  any  way  derogate  from  the  sovereignty  of  the  Queen  of 
England.” 

The  last  provision  of  this  section  was  repealed  in  1845  an<^ 
Ordinance  No.  2  of  1846  declares  that  “  only  such  of  the  laws  of 
England  as  existed  when  the  Colony  obtained  a  local  legislature, 
that  is  to  say,  on  the  5th  of  April,  1843,  should  be  of  force 
therein.”  Thus  the  colony’s  legislature  may  decide  whether  it 

1  Norton-Kyshe,  History  of  the  Laws  and  Courts  of  Hongkong,  i.  p.  18. 


BRITISH  CONSULAR  JURISDICTION  203 

will  extend  laws  of  the  Imperial  Parliament  to  Hong  Kong  or 
not.1 

By  Ordinance  No.  1  of  1844  all  British  subjects  within  the 
dominions  of  the  Emperor  of  China  were  declared  subject  to 
British  law  and  to  the  jurisdiction  of  the  Hong  Kong  courts. 
By  Section  4  Macao  was  considered  to  be  part  of  the  aforesaid 
dominions.  This  was  resented  by  the  Portuguese,  who  con¬ 
sidered  Macao  just  as  much  a  Portuguese  colony  as  Hong  Kong 
was  British.  It  must  be  remembered,  however,  that  at  this  period 
Portugal  held  Macao  on  a  lease  only,  and  that  their  jurisdiction 
was  contested  by  the  Chinese  authorities  until  1887. 2  In  the 
case  of  Robertson  v.  McSwyney  in  1849,  however,  Chief  Justice 
Hulme  ruled  that  Macao  was  not  within  the  jurisdiction  of  the 
Hong  Kong  courts.  By  a  treaty  of  1887  between  Portugal 
and  China,  Macao  became  a  full  Portuguese  colony,  and  the 
question  thereby  finally  terminated. 

On  March  4,  1844,  the  Criminal  Court  for  British  subjects  in 
China  opened  for  the  first  time  on  British  territory. 

There  were  two  cases  for  trial.  A  seaman  of  the  Harlequin 
was  charged  with  the  murder  of  the  second  mate  on  the  high 
seas,  and  a  marine  artilleryman  of  H.M.S.  Driver  was  accused 
of  the  manslaughter  of  a  Chinese  boatman.  The  seaman  was 
sentenced  to  death,  but  the  marine  artilleryman  was  acquitted. 
Of  this  session  of  the  Criminal  Court  Mr.  Norton-Kyshe  observes  : 
“  The  Governor  then  briefly  addressed  the  Jury  and  thus  closed 

1  Norton-Kyshe,  History  of  the  Laws  and  Courts  of  Hongkong,  i.  pp.  23-24. 

The  question  of  the  laws  administered  in  Hong  Kong  was  raised  by  the 

Select  Committee  to  inquire  into  the  state  of  commercial  relations  with 
China  again  in  1847,  and  the  Commissioners  observed:  “We  would  also 
recommend  that  some  short  Code  should  be  drawn  up  for  the  more  convenient 
administration  of  justice,  as  a  substitute  for  that  general  reference  to  the 
Laws  of  England,  ‘  as  far  as  they  are  applicable  to  the  case,’  which  in  this, 
as  in  some  other  Colonies,  is  the  sole  rule  of  guidance,  and  creates  much  con¬ 
fusion  and  embarrassment.  That  drafts  of  all  new  laws  and  regulations, 
unless  of  an  urgent  nature,  should,  as  in  India,  be  published  for  three  to  six 
months  before  they  are  finally  enacted.  That  a  share  in  the  administration 
of  the  ordinary  and  local  affairs  of  the  Island  should  be  given,  by  some  system 
of  municipal  government,  to  the  British  residents. 

“  A  good  Court  of  Review  for  the  decisions  of  the  Consular  Courts  should 
be  established,  so  constituted  as  to  ensure  general  confidence  in  its  decisions  ; 
and  in  such  case  the  jurisdiction  of  the  Consuls  over  civil  suits  might  be 
extended  beyond  500  dollars,  the  present  limit,  so  as  more  effectually  to 
secure  justice  to  the  Chinese  in  their  transactions  with  British  subjects  ” 
{Report  of  the  Select  Committee  appointed  to  take  into  Consideration  the  Present 
State  of  our  Commercial  Relations  with  China,  1847,  p.  ix). 

2  Morse,  International  Relations  of  the  Chinese  Empire,  i.  p.  43  et  seq.  See 
also  Appendix  XXIV. 
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the  first  session  of  a  Court  ever  held  in  China  for  trial  by  jury.” 
This  is  not  altogether  true,  for  the  five  seamen  involved  in  the 
affray  resulting  in  the  murder  of  Lin  Wei-hi  were  also  tried  by 
jury. 

The  trial  of  the  seaman  from  the  Harlequin  seems  to  have 
provoked  a  certain  amount  of  discussion.  The  accused  was  a 
native  of  Manila,  and  was  unable  to  understand  the  proceedings 
of  the  court.  Moreover,  the  court  had  been  established  for 
British  subjects,  and  he  was  a  native  of  Spain.  It  was  con¬ 
sidered  that  the  appointment  of  the  trained  judge,  as  provided  for 
by  the  charter,  was  overdue.  The  situation  was  aggravated  by 
the  fact  that  no  confidence  existed  in  decisions  of  the  Chief 
Magistrate — an  army  officer — on  points  of  law.  To  ease  the 
situation  somewhat,  Ordinance  No.  6  of  1844  enabled  the 
Governor  to  refer  all  civil  actions  to  arbitration  ;  but  the  ordinance 
was  disallowed  by  the  Home  Government,  a  judge  having  been 
appointed  in  the  meantime. 

On  May  7,  1844,  H.M.S.  Spiteful  arrived  in  Hong  Kong, 
having  on  board,  in  addition  to  a  number  of  other  officials, 
Mr.  J.  F.  Davis,  the  new  Governor,  and  Mr.  John  Walter  Hulme, 
Hong  Kong’s  first  Chief  Justice,  and  a  man  who  was  destined  to 
exercise  a  profound  influence  upon  the  colony’s  legal  develop¬ 
ment.  Except  for  a  short  interval,  caused  by  a  scandal  which 
will  be  discussed  later,  Mr.  Hulme  occupied  the  post  of  Chief 
Justice  from  May  1844  until  April  1859.  He  was  a  member  of 
Middle  Temple,  and  son-in-law  of  Mr.  Joseph  Chitty,  with  whom 
he  wrote  “  A  Practical  Treatise  on  Bills  of  Exchange,”  and  also 
“  A  Collection  of  Statutes  of  Practical  Utility.”  He  enjoyed  the 
reputation  of  being  a  sound  lawyer.  A  month  after  his  arrival 
he  was  appointed  a  member  of  the  Legislative  Council. 

Although  the  Chief  Justice  had  arrived  at  the  beginning  of 
May,  the  Supreme  Court  was  not  formally  opened  until  October  1. 
The  five  months  delay  had  caused  considerable  inconvenience, 
more  especially  as  the  Chief  Magistrate  surrendered  his  civil 
jurisdiction  on  the  arrival  of  the  Chief  Justice.  During  this 
period,  therefore,  no  civil  court  existed.  As  might  be  expected, 
there  was  great  dissatisfaction  at  the  state  of  affairs  in  the  colony 
and  the  local  press  commented  scathingly  on  the  delay.1  Finally, 
however,  Ordinance  No.  15  of  1844  established  a  Supreme 

1  Op.  cit.  pp.  58-59. 
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Court  of  Judicature  at  Hong  Kong,  replacing  the  Court  with 
Criminal  and  Admiralty  Jurisdiction,  presided  over  by  the  Chief 
Superintendent,  and  established  by  the  Orders  in  Council  of 
1833.  The  new  court  had  full  jurisdiction  within  the  colony  of 
Hong  Kong,  and  extraterritorial  jurisdiction  in  China.1  From 
decisions  of  the  Supreme  Court,  where  the  amount  in  dispute 
exceeded  Si 500,  there  was  an  appeal  to  the  Governor  in  Council, 
and  a  further  appeal  (where  the  amount  exceeded  S5000)  to  the 
Privy  Council. 

The  Supreme  Court  was  formally  opened  on  October  1,  1844. 
The  first  criminal  case  of  the  court  was  heard  the  following  day, 
but  shortly  afterwards  it  was  necessary  for  the  court  to  adjourn, 
first  on  account  of  the  death  of  the  daughter  of  the  Chief  Justice, 
and  then  on  account  of  his  illness. 

Two  years  after  the  court’s  foundation,  a  case  occurred  at 
Canton  which  was  ultimately  to  provide  the  colony  with  one  of  its 
most  important  public  scandals,  but  which,  in  its  effects,  assured 
the  independence  of  the  colony’s  judicial  administration,  which 
had  been  somewhat  threatened  by  executive  action  before  the 
establishment  of  the  Supreme  Court.  In  front  of  the  foreign 
factories  at  Canton  were  gardens  which  had  been  set  aside  for 
the  use  of  Europeans  for  air  and  exercise.  Hunter,  in  his  “  Fan 
Kwae  at  Canton  ”  and  “  Bits  of  Old  China,”  relates  that 
crowds  of  vagabonds  of  every  description  habitually  assembled  in 
the  gardens,  and,  although  the  Chinese  officials  periodically 
cleared  them  and  punished  offenders,  they  had  no  sooner  dis¬ 
appeared  than  the  nuisance  began  afresh.  On  June  30,  1846, 
the  following  letter  was  addressed  to  Mr.  F.  C.  McGregor,  the 
British  Consul  at  Canton,  by  Messrs.  Charles  Spencer  Compton, 
R.  J.  Gilman,  A.  Wilkinson,  and  other  leading  residents  : 

“  Sir — We  beg  to  address  you  on  the  subject  of  a  grievance  which 
many  of  us  have  individually  brought  to  your  notice  on  many  occasions, 
but  which  continues  unredressed.  We  mean  the  disgusting  state  of 
the  gardens  in  front  of  the  Foreign  Factories  and  the  thoroughfares 
between  them,  the  only  space  allotted  to  us  for  air  and  exercise.  They 

1  “  It  shall  be  lawful  for  the  said  Supreme  Court  to  have  and  exercise 
within  the  said  Colony  of  Hong  Kong  and  its  dependencies  all  such  powers, 
jurisdiction,  and  authority  over  Her  Majesty’s  subjects  within  dominions  of 
the  Emperor  of  China,  or  within  any  ship  or  vessel  at  a  distance  of  not  more 
than  one  hundred  miles  from  the  Coast  of  China,  as  by  Ordinance  of  His 
Excellency  the  Superintendent  of  the  Trade  of  British  subjects  in  China  hath 
been,  or  shall  be,  given.” 
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are  daily  and  nightly  thronged  by  seamen  from  the  country  and  other 
ships,  by  Chinese  beggars  exhibiting  every  loathsome  disease,  show¬ 
men,  conjurers,  and  fortune-tellers,  vendors  of  all  sorts  of  things  ;  and 
in  addition,  heaps  of  filth  are  flung  there  from  the  neighbouring 
houses,  polluting  the  air  and  rendering  access  to  the  river  for  ladies 
and  ourselves  almost  impracticable. 

“  We  beg  to  represent  to  you,  that  these  nuisances  have  been 
formally  denounced  by  the  Chinese  authorities,  particularly  in  an 
edict,  1 2th  July  1844  ;  but  the  persons  we  suppose  appointed  to  see 
these  edicts  acted  upon  are  quite  regardless  of  them. 

“You  must  see,  Sir,  that  such  a  state  of  things,  if  suffered  to 
continue,  must  inevitably  lead  to  personal  collision  between  ourselves 
and  the  offenders  and  other  serious  inconveniences  ;  and  therefore 
we  respectfully  request  that  you  will,  with  as  little  delay  as  possible, 
take  such  steps  as  you  deem  expedient  to  correct  the  evils  of  which  we 
complain,  so  detrimental  to  the  health  and  comfort  of  the  community. 
We  remain,  Sir,  Your  obedient  servants  .  . 

The  Consul’s  reply  of  July  3  was  not  altogether  satisfactory. 
He  denied  that  complaints  had  been  brought  by  residents  indi¬ 
vidually  to  his  notice,  and  declared  that  Chinese  beggars  were 
excluded  from  the  garden  by  the  authorities,  adding,  “  conse¬ 
quently  I  cannot  but  consider  your  statement  of  these  particulars 
as  susceptible  of  considerable  mitigation.”  Since  some  buildings 
were  in  course  of  erection  in  the  vicinity,  a  certain  amount  of 
inconvenience  was  inevitable,  but  he  added  that  as  soon  as  they 
should  be  completed  he  would  ask  for  an  efficient  police  force 
to  maintain  order.  The  first  portion  of  the  letter  may  therefore 
be  summarised  into  the  injunction  “  Wait  and  be  patient.”  The 
last  paragraph  contains  a  warning. 

“  Touching  the  concluding  paragraph  of  your  letter,”  it  states, 
“  it  may  be  proper  to  remark,  besides  the  personal  risk  and  incon¬ 
venience  that  would  result  from  a  collision  with  the  natives,  con¬ 
siderable  loss  of  property  might  be  involved,  and  that  the  Chinese 
Government  could  not  be  answerable  for  the  indemnification  of 
losses  occasioned  by  an  outbreak  of  a  lawless  and  unmanageable 
rabble,  if  provoked  to  disorder  by  acts  of  violence  originating  among 
ourselves.  I  fully  rely  on  your  prudence  and  discretion  to  avert  such 
a  catastrophe.”  1 

It  is  clear  from  this  letter  that  feeling  in  the  factories  on  the 
point  was  already  running  high,  and  that  the  possibility  of  the 
residents  taking  the  law  into  their  own  hands  had  already  been 


1  The  Chinese  Repository,  xv.  pp.  513-514. 
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seriously  debated.  On  the  same  day  (July  3)  the  residents  again 
communicated  with  the  Consul.  The  letter  contained  the 
following  observations  : 

“  As  regards  the  paragraph  in  your  letter,  relating  to  the  avenues 
and  thoroughfares  between  our  factories,  in  which  you  say  you  cannot 
but  consider  ‘  our  statement  of  those  particulars  as  susceptible  of 
considerable  mitigation ,’  we  respectfully  submit  that  the  information 
on  which  that  opinion  is  founded  is  incorrect,  as  the  fact  will  prove, 
if  you  will  condescend  to  visit  the  place  personally.  Chinese  itine¬ 
rants  are  mostly  excluded  from  the  garden  by  our  own  personal 
interference  ;  but  they  pass  and  repass  in  front  of  the  factories  where 
there  are  gatekeepers  who  do  not  prevent  them  ;  and  the  thorough¬ 
fares  between  the  above  factories,  and  those  on  the  westward,  are 
crowded  at  all  times,  with  persons  of  the  class  we  have  mentioned, 
and  are  in  a  filthy  and  disgusting  state.”  1 

Contemporary  evidence  is  overwhelmingly  on  the  side  of  the 
citizens  and  against  the  Consul ;  but  the  latter  was  in  a  difficult 
position.  He  was  trying  to  avoid  a  conflict  with  the  Chinese,  and 
in  the  later  correspondence,  which  was  continued  into  August,2 
during  which  time  the  issue  became  merged  with  the  later  and 
more  serious  one,  the  Consul  was  compelled  to  retreat  from  one 
position  to  another,  until,  finally,  he  was  glad  to  throw  the 
responsibility  for  the  solution  of  the  question  upon  Sir  John 
Davis,  “  who  is  now  at  Hong  Kong,  and  whose  longer  experience 
of  the  Chinese  Government  and  people  will  enable  him  to  deter¬ 
mine  what  measures  are  most  likely  to  conduce  towards  the 
interests  and  safety  of  the  British  community.”  3 

On  July  4  Mr.  Charles  Spencer  Compton,  who  had  been 
associated  with  the  other  leading  merchants  resident  at  Canton 
in  the  correspondence  with  Mr.  McGregor,  kicked  over  a  fruit- 
stall  in  a  street  near  the  factories,  the  whole  of  this  area  being 
as  usual  full  of  every  kind  of  small- ware  merchant,  beggars,  and 
vagabonds.  Later  he  struck  a  Chinese  officer.  On  the  8th 
Mr.  Compton  beat  certain  Chinese,  with  the  result  that  the  riot, 
which  both  the  British  residents  and  the  British  Consul  had 
foreseen,  occurred.  An  eye-witness,  an  American,  writing  in 
The  Chinese  Repository  in  July  1846,  describes  its  course  in  detail. 
The  disorders  originated  just  outside  Old  China  Street,  and 
quickly  assumed  serious  proportions,  fences  being  torn  down 


1  The  Chinese  Repository ,  xv.  p.  514. 
3  Ibid.  p.  525. 


2  Ibid.  pp.  515-525. 


208 


HONG  KONG  SUPREME  COURT 


and  stones  hurled  at  foreigners.  The  Chinese  police  on  the  spot 
meantime  consistently  refused  to  interfere.  Both  the  British 
Consul  and  the  American  Charge  d’Affaires  sent  messengers  for 
protection,  first  to  the  local  police  and  afterwards  to  the  Governor, 
but  these  requests  were  ignored.  Within  two  hours  the  mob 
had  swelled  to  many  thousands,  shouting  “  Kill  the  foreign 
devils,”  and  the  orgy  of  destruction  was  proceeding  apace. 
A  sack  of  the  factories  appeared  to  be  imminent. 

“  The  peril  of  life  and  property  was  now  such  that  any  longer 
delay  was  deemed  unjustifiable.  No  succour  was  at  hand  from  the 
authorities,  and  it  was  impossible  to  tell  when  troops  would  arrive, 
or  what  they  would  effect  if  they  came,  they  recently  having  been 
found  unable  or  unwilling  to  defend  from  the  mob  the  domicile  of 
one  of  their  own  functionaries,  the  prefect  of  Canton.  The  rioters 
were  making  every  possible  effort  to  set  the  buildings  on  fire.  The 
danger  was  most  imminent.  Self-defence  and  self-preservation 
required  immediate  action.” 

A  party  of  foreigners  therefore  sallied  out  of  the  factories  and 
beat  back  the  mob,  eventually  dispersing  them.  When  all  danger 
was  over,  Chinese  troops  appeared,  and  established  a  line  of 
defence  round  the  factories.1 

Thus  ended  the  riot  which,  in  its  repercussion,  was  destined 
to  have  an  important  influence  upon  the  independent  develop¬ 
ment  of  the  Supreme  Court  of  Hong  Kong.  The  American’s 
account  emphasises  the  deplorable  conditions  prevailing  in  the 
streets  before  the  riot.  Following  the  conclusion  of  the  treaties, 
the  provincial  authorities  had  undertaken  to  keep  the  neighbour¬ 
hood  of  the  factories  clear  of  idlers  and  vagabonds,  but  they  had 
consistently  failed  to  make  good  their  undertaking,  and  conditions 
had  become  such  that  it  was  practically  impossible  to  issue  out 
of  the  factory  without  pushing  aside  some  of  the  multitude  of 
vagrants  congregating  there.  Moreover,  it  must  be  remembered 
that  the  reply  of  the  British  Consul  to  Mr.  Compton  and  other 
merchants  concerning  the  prevailing  conditions  was  unsatisfactory. 
Can  it  be  wondered,  therefore,  that  one  of  them  at  last  took  the 
law  into  his  own  hands,  and  attempted  to  improve  the  existing 
state  of  affairs  himself  ?  Nevertheless,  Mr.  Compton  must  have 
known  that,  in  view  of  the  situation  and  the  inflamed  state  of 
Chinese  opinion,  his  action  was  likely  to  be  widely  resented — and 

1  The  Chinese  Repository,  xv.  pp.  364-373. 
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the  Consul’s  letter  had  expressly  warned  him  of  the  possibility  of 
a  riot. 

In  any  event,  the  assumption  of  authority  to  act  by  a  private 
citizen,  instead  of  the  authorities — especially  if  that  citizen  is  an 
alien — usually  provokes  resentment,  and  in  China  it  has  not 
infrequently  been  the  direct  cause  of  anti-foreign  riots.  Legally, 
Mr.  Compton  was  in  the  wrong,  and  from  the  wider  point  of  view 
of  the  relations  between  England  and  China  his  action  was  ill- 
advised  in  the  extreme.  But  even  Mr.  Compton  must  have  been 
amazed  at  some  of  the  remoter  consequences  of  his  rash  act. 
As  The  Chinese  Repository ,  in  a  later  issue,  aptly  put  it  : 

“  In  the  riot  itself  of  July  1846,  there  are  some  portions  of  the 
proceedings  on  the  part  of  the  foreign  community  which  we  have 
never  been  able  fully  to  approve.  While  we  maintain  and  advance 
our  rights  we  cannot  be  too  careful  to  avoid  aggression,  and  while  we 
strenuously  assert  necessary  privileges  it  behoves  us  to  be  on  our 
guard  lest  we  inflict  unnecessary  injury.  A  good  matter  may  be 
carried  to  a  needless  extremity,  and  as  the  Chinese  proverb  expresses, 
that  ‘  the  extreme  of  joy  is  the  beginning  of  sorrow,’  it  may  as  truly 
be  added,  that  the  extreme  of  right  is  the  commencement  of  wrong.”  1 

Following  an  investigation  by  Imperial  Commissioner  Kiying, 
the  British  Consul  wrote  to  Mr.  Compton  on  July  25  as  follows : 

“  Sir, — In  a  representation  addressed  to  me  by  the  Imperial  High 
Commissioner  Kiying,  and  Governor  Hwang,  you  are  charged  with 
having,  ‘  on  the  4th  inst.  at  the  door  of  the  guard  of  Old  China  Street, 
kicked  to  pieces  the  stall  furniture  of  a  fruiterer  at  that  place,  and 
with  having  beaten  writh  a  cane  the  military  officer  there,  on  his  going 
out  to  admonish  and  stop  you,’  on  which  occasion,  they  add,  a  riot 
had  almost  taken  place.  Further,  that  on  the  8th  instant,  when  a 
foreigner  was  wrangling  with  another  fruiterer  at  the  entrance  of  Old 
China  Street,  you  came  with  a  cane  and  dealt  random  blows  with  it 
on  the  fruiterer.  That,  in  the  course  of  the  quarrel  you  suddenly 
laid  hold  of  a  man,  and  took  him  into  the  Chungho  Hong,  where 
you  tied  and  beat  him,  thus  causing  the  assembled  Chinese  to  make 
a  disturbance  at  the  back  of  the  said  Hong.” 

Mr.  Compton  was  accordingly  bidden  to  answer  these  charges 
on  the  27th. 

On  July  27  the  British  Consul,  Mr.  F.  C.  McGregor,  instituted 
an  inquiry  into  the  cause  of  the  riots  of  July  4  and  8.  Mr. 
Compton’s  account  of  the  episode  reads  as  follows  : 


VOL.  I. 
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“  On  or  about  the  4th  instant,  when  passing  through  the  street 
referred  to,  it  was  as  usual  crowded  with  stalls  and  every  nuisance 
which  has  been  complained  of  officially  and  privately  for  so  long  a 
time  by  the  foreign  residents,  being  in  direct  infraction  of  the  regula¬ 
tions  made  by  the  Chinese  Authorities  for  the  prevention  of  dis¬ 
turbances,  and  published  on  the  12th  July,  1844  :  I  desired  one  man  to 
move  out  of  the  way,  he  did  not  do  so,  and  I  kicked  his  stall  down, 
a  piece  of  granite  then  struck  me  on  the  head,  I  picked  it  up  and  went 
to  the  guard  house,  where  several  of  their  people  were  sitting  at  the 
door  observing  what  was  going  on  but  not  stirring  to  interfere. 
I  showed  one  (who  was  possibly  the  military  officer)  the  stone,  and 
by  signs  told  him  to  remove  the  stalls  and  the  people  who  were 
obstructing  the  path,  he  merely  laughed.  I  took  him  by  the  arm  and 
led  him  down  amidst  the  crowd,  again  repeating  by  signs  that  they 
should  be  dispersed  ;  he  said  something  to  them,  unintelligible  to 
me,  and  I  went  into  the  guard  house  and  desired  the  name  of  the 
officer  whose  duty  it  was,  according  to  the  regulations  referred  to  above, 
to  keep  that  thoroughfare  clear,  that  I  might  make  a  complaint  against 
him.  At  that  moment  you  passed,  Sir,  and  I  related  the  circumstances 
to  you.  I  deny  having  beaten  the  Military  Officer,  or  that  anyone 
came  out  to  speak  to  me  until  I  went  to  the  guard  house,  as  above 
stated.  On  the  evening  of  the  8th  instant,  when  passing  through  the 
same  street  which  was  more  than  usually  . obstructed  I  did  not  observe 
any  foreigners  wrangling  with  a  Chinese,  nor  did  I  strike  any  one 
until  I  was  first  struck  by  a  man  whom  I  had  pushed  aside  that  I  might 
pass  ;  he  then  picked  up  a  large  stone  and  threw  it  at  my  head,  which 
I  avoided  :  I  seized  him  and  took  him  into  the  Chungho  Hong, 
where  I  tied  him  up  and  then  immediately  went  into  an  office,  close 
by,  and  addressed  a  letter  to  you,  stating  the  facts.  On  my  return  to 
the  place  where  I  had  left  him,  he  had  escaped.  I  deny  having 
struck  him  after  he  was  in  the  Hong.”1 

The  evidence  of  Mr.  Gilman  and  Mr.  Ellice,  who  had  seen 
the  disturbance  from  Mingqua’s  Hong,  and  had  run  down  to 
assist  Mr.  Compton,  confirmed  the  latter’s  in  all  particulars.2 
Mr.  Patrick  Dudgeon,  who  had  also  been  in  the  same  room  as 
the  other  two  witnesses  at  the  time  of  the  riot,  stated  further  that 

“  he  saw  Mr.  Compton  push  aside  a  man  with  his  left  hand,  in  what 
he  considered  to  be  a  quiet  and  inoffensive  manner,  in  order  that  he 
might  pass  ;  whereupon  the  man  immediately  doubled  his  fist  and 
struck  Mr.  Compton  a  violent  blow  on  the  back,  which  the  latter 
instantly  returned.  The  man  then  retreated  a  few  paces  and  together 
with  others  picked  up  stones  with  which  they  assailed  Mr.  Compton.” 3 

1  The  Chinese  Repository ,  xv.  p.  544. 

3  Ihid.  p.  546. 


2  Ibid.  p.  545. 
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After  hearing  the  evidence,  Mr.  McGregor  found  that 
Mr.  Compton  had  infringed  Ordinance  No.  2  of  1844,  Section  VI 
of  which  reads  : 

“  And  be  it  enacted  that  the  said  Consul  shall  have  power  and 
authority  to  sentence  any  Person  committing  any  misdemeanour  or 
other  minor  offence  to  pay  a  fine  to  Her  Majesty,  Her  Heirs  and 
Successors,  not  exceeding  200  Dollars,  and  to  suffer  imprisonment 
for  any  period  not  exceeding  two  months,  and  in  case  of  non-payment 
of  any  fine,  to  suffer  a  further  imprisonment  not  exceeding  two  months 
in  lieu  thereof,  or  until  the  same  shall  be  paid.”  1 

He  was  accordingly  sentenced  to  pay  a  fine  of  $200. 2  As  soon 
as  he  received  the  letter  informing  him  of  this,  Mr.  Compton 
asked  for  particulars  of  his  offence,  and  Mr.  McGregor  wrote  on 
September  30  : 

“  In  reply  to  your  letter  of  the  29th  inst.,  I  do  not  find  that  I  have 
anything  to  add  to  the  contents  of  my  communication  of  the  24th, 
but  I  think  it  right  to  state,  for  your  information,  that  it  appears 
from  para.  5  of  the  Ordinance  therein  referred  to  that  my  decision 
is  subject  to  the  revision  of  the  Supreme  Court  of  Judicature  in 
Hongkong,  who  have  the  power  of  altering  or  reversing  my  sentence, 
or  increasing  or  diminishing  the  amount  of  punishment  or  damages 
awarded  thereby,  as  shall  seem  just  and  expedient  upon  the  strength 
of  the  evidence,  which  in  your  case  will  be  transmitted  to  the  said 
Court  without  delay.” 

On  October  6  the  Consul  wrote  a  curious  and  important  letter 
to  Mr.  Compton.  It  reads  as  follows  : 

“  I  have  the  honour  to  inform  you,  that  His  Excellency,  Her 
Majesty’s  plenipotentiary  in  China,  has  confirmed  the  fine  of  two 
hundred  Spanish  dollars  payable  to  Her  Majesty  the  Queen,  which 
I  imposed  upon  you  by  sentence  dated  the  24th  September  last. 

“  It  having  been  found,  on  strict  inquiry  into  the  extent  of  the 
powrers  vested  in  me  by  paragraph  4  of  the  Ordinance  6  and  7  Victoria 
Regina  No.  2  of  1844,  that  the  said  sentence,  which  I  passed  upon 
you  for  certain  acts  committed  by  you,  injurious  to  our  relations  with 
the  government  and  people  of  China,  is  not  subject  to  be  referred  to 
the  Supreme  Court  for  revision,  notwithstanding  what  I  mentioned 
to  you  to  the  contrary  in  my  letter  of  the  30th  ultimo,  and  it  being 
necessary  and  expedient  that  such  sentence  should  be  carried  into 
effect  forthwith, — I  have  to  acquaint  you,  that  I  have  authorised 

1  The  Chinese  Repository,  xv.  p.  541. 

2  There  seems  to  have  been  an  interval  between  the  hearing  of  the  evidence 
and  the  announcement  of  the  Consul’s  decision. 
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Mr.  Horace  Oakley,  second  assistant  to  this  establishment,  to  recover 
from  you  the  amount  of  the  above-mentioned  fine.”1 

Several  things  emerge  from  this  letter.  The  first  is  that  the 
Consul  was  already  in  a  muddle  concerning  the  scope  of  his 
powers.  The  second  is  that  he  has  created  a  new  offence  not 
mentioned  in  the  ordinance,  viz.  “  committing  acts  injurious  to 
our  relations  with  the  government  and  people  of  China  ”  ;  and 
the  third  is  that  both  the  Consul  and  the  Governor  of  Hong  Kong 
were  anxious  to  prevent  Mr.  Compton  appealing  to  the  Supreme 
Court  of  Hong  Kong  if  possible. 

On  October  7  Mr.  Compton  paid  the  fine  under  protest, 
giving  notice  that  he  would  appeal  against  the  sentence.2 

The  attitude  of  Sir  John  Davis,  Governor  of  Hong  Kong,  and 
Her  Majesty’s  plenipotentiary  to  China,  is  not  difficult  to  dis¬ 
cover.  Naturally,  he  had  received  the  Chinese  version  of  the 
unfortunate  episode  from  Commissioner  Kiying.  Several  differ¬ 
ing  versions  sent  by  the  High  Commissioner  at  different  dates 
exist,3  but  the  following  is  the  latest,  one  of  August  23  recording 
the  results  of  an  investigation  by  the  Chinese  : 

“  Some  time  ago  we  received  your  statement  (here  follows  a 
summary  of  the  British  Consul’s  letter  of  August  8th). 

“  When  this  reached  us  we  gave  orders  that  an  examination  should 
be  instituted  in  the  matter,  and  we  have  now  received  the  reply  of 
the  District  Magistrate  of  Nanhai,  stating  :  ‘  In  obedience  to  your 
instructions  I  immediately  despatched  runners  to  summon  before  me 
the  witnesses,  for  the  purpose  of  interrogating  them.  Afterwards  I 
received  a  report  from  the  runners  in  question,  stating  that  the  person 
who  was  selling  plums  at  the  entrance  of  Old  China  Street  on  the 
8th  of  July  was  an  itinerant  dealer,  whose  name  and  dwelling  place 
were  unknown,  and  that  the  person  who  had  been  laid  hold  of,  taken 
away,  tied  and  beaten  by  Compton,  was  a  man  from  a  Sha-wei  boat, 
whose  name  was  also  unknown  ;  that  they  had  therefore  no  data  by 
which  to  search  out  and  summon  these  people,  but  that  they  had 
brought  all  the  others.  I  thereupon  examined  them,  and  the  fruiterer 
Lin-a-he  deposed  as  follows  : — 

“  ‘  “  On  the  4th  July  current,  at  about  2  o’clock  (wei  pae  she  how) 
was  carrying  lychees  about  for  sale,  and  had  arrived  at  the  doorway 
of  the  guard  house  at  the  back  of  the  thirteen  factories,  when  an 
Englishman  came  and  kicked  over  on  to  the  ground  the  basket  con¬ 
taining  lychees.  I  was  expressing  to  him  my  disinclination  to  submit 

1  The  Chinese  Repository,  xv.  p.  542.  2  Ibid.  p.  543. 

3  See  The  Chinese  Repository,  xvi.  pp.  384,  389-391,  393,  433-434. 
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to  this  proceeding,1  when  the  officer  and  soldiers  in  the  guard  house 
came  out  to  explain  the  affair  away,  and  admonish  us  ;  and  I,  yielding 
to  their  admonitions,  immediately  gathered  together  the  lychees  again 
and  put  them  in  the  basket  and  carried  them  away.  This  is  the 
truth.” 

“  ‘  The  military  officer,  Le-fung-tseang,  deposed  as  follows  : — 

“  “  ‘  On  the  4th  July  Compton  having  kicked  over  the  fruit  basket  of 
Lin-a-he  before  the  Guard  house,  and  Lin-a-he  being  disinclined  to 
submit  to  this  proceeding,  I  went  out  with  the  soldiers  and  exhorted 
the  parties  to  disperse.  There  was  no  throwing  of  stones  by  the 
bystanders.  Compton  followed  into  the  guard  house,  said  something, 
we  know  not  what,  to  myself  and  others,  and  then  beat  me  and  the 
soldiers  with  his  cane  ;  which  the  crowrd  in  the  street  perceiving  were 
thrown  into  a  state  of  excitement.  Compton  carried  no  stone  in  his 
hand  at  the  time.  On  the  8th  of  the  month  an  Englishman  whose 
name  is  unknowm  to  me,  on  issuing  from  the  hong,  ran  against  a 
vendor  of  plums,  whom  he  thereupon  beat  with  his  cane.  The  vendor 
of  plums  and  the  crowd  in  the  street  all  showing  their  disinclination 
to  submit  to  this,  a  mutual  clamouring  ensued,  which  Compton 
perceiving  from  an  upper  story,  immediately  descended,  carrying  a 
cane,  and  issuing  from  the  hong,  assisted  the  other  in  beating.  He 
also  laid  hold  of  a  man,  and  took  him  into  the  Chungho  shop,  where 
he  tied  and  beat  him,  thereby  causing  the  crowd  to  make  a  riot.  This 
is  the  truth.” 

‘ ‘  ‘  The  soldiers  Le-teh-shing  and  Pei-tsung-taow  on  being  examined , 
made  depositions  agreeing  with  this. 

“  ‘  The  proprietor  of  the  Chungho  hong,  the  nominal  officer, 
Pwon-she-young,  deposed  as  follows  — 

“  ‘  “  On  the  8th  July  at  about  4  o’clock  (shin  pae  she  how),  the 
coolies  and  work  people  made  a  report  to  me  to  the  effect  that  the 
Englishman  Compton  had  for  what  reason  they  did  not  know,  run 
down  from  a  back  upstair  room,  and  with  Gilman  and  some  other 
individuals  laid  hold  of  one  of  the  people  and  brought  him  into  the 
hong  ;  and  that  they  had  tied  him  with  the  cords  of  a  fire  engine, 
and  had  beaten  him.  Just  then  the  te-paow  (overseer  of  the  quarter) 
Leang  Kwan  arrived  running,  upon  which  we  together  immediately 
addressed  our  admonitions  to  the  Englishmen,  enjoining  them  to 
deliver  the  person  who  was  bound  to  the  people  at  the  guard  house 
or  to  the  te-paow,  to  be  handed  over  to  the  Mandarins.  This 
Compton  refused  to  do,  and  enjoining  two  Englishmen  to  keep  guard, 
went  himself  into  Pitchin’s  house.2  I  immediately  set  the  man  who 
was  bound  at  liberty  and  he  ran  off ;  but  this  being  observed  by  the 
Englishmen  who  were  holding  guard  over  him,  they  made  pursuit 
and  again  laid  hold  of  and  detained  him.  The  struggling  and 
wrangling  of  the  parties  being  heard  by  the  crowd  in  the  streets,  the 

1  Anyone  who  is  acquainted  with  the  vituperative  power  of  the  itinerant 
Chinese  merchant  will  appreciate  the  translator’s  choice  of  phrase. 

2  The  translator  conjectures  “  Buxton's  ”  here. 
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public  indignation  was  suddenly  aroused,  which  led  to  the  riot.  This 
is  the  truth.” 

“  ‘  The  te-paow  Leang  Kwan,  the  shopmaster  Chin-a-tsae,  of 
Hog-Lane,  and  the  shopmaster  Le-a-Kwang,  of  the  Leenhing  street, 
on  being  examined,  made  depositions  to  the  same  effect.’  ” 

On  the  strength  of  this  report  Kiying  was  pressing  for  the 
punishment  of  Mr.  Compton  and  for  compensation  for  the 
relatives  of  those  Chinese  who  had  been  killed  in  the  assault 
upon  the  factories  on  July  8.1  In  a  letter  of  August  12  to  Consul 
McGregor,  Sir  John  Davis  recommends  that  the  maximum  fine  of 
$200  shall  be  imposed  upon  Mr.  Compton,  and  that  compensation 
shall  be  paid  to  the  relatives  of  the  dead,  to  calm  the  irritation  of 
the  Cantonese.2  Again,  in  a  letter  of  August  26  to  Kiying,  he 
proposes  the  following  terms  of  settlement  : 

“  The  Chinese  officer  who  failed  to  prevent  the  riot  ought  to  be 
punished  :  Compton  ought  to  be  fined  for  throwing  down  the  fruit- 
seller’s  stall  in  the  first  instance  :  the  relations  of  the  three  persons 
killed  ought  to  receive  a  pecuniary  and  compassionate  compensation 
from  all  the  foreign  merchants  at  Canton.  Since  the  foreigners 
merely  defended  their  persons  and  property  from  robbers,  in  conse¬ 
quence  of  no  succour  arriving  from  the  Chinese  authorities,  I  really 
conceive  that  the  above  is  the  only  mode  of  settling  this  unfortunate 
business.  Had  a  Chinese  force  arrived  in  time  to  prevent  the  attack 
on  the  foreign  factories,  the  English  and  Americans  would  not  have 
been  obliged  to  fight  in  their  defence. 

“  But  the  most  desirable  point  is  to  enforce  the  regulations  of 
July  1844.”  3 

Unfortunately  Sir  John  Davis’s  effort  to  prove  his  sincere  desire 
to  secure  the  punishment  of  those  truly  responsible  for  the  riots 
of  July  4  and  8  caused  him  to  instruct  Mr.  McGregor  to  administer 
distinctly  bad  law.  In  a  note  to  the  Consul  on  September  1 1  his 
anxiety  to  secure  the  punishment  of  Mr.  Compton  is  apparent. 
He  writes  : 

“  I  enclose  you  a  copy  of  my  note  by  this  conveyance  to  Kiying, 
in  which  you  will  perceive  that  I  do  not  shelter  or  justify  Mr.  Compton 
in  his  real  share  of  blame  in  the  occurrences  of  the  8th  July,  though 
I  object  to  the  absurd  portion  of  the  charges  against  him.  You  will 
observe  that  I  admit  the  propriety  of  that  merchant  being  fined,  as  I 
before  stated  to  you  in  my  despatch  of  the  14th  August.  He  ought 
in  fact  to  have  been  fined  in  the  first  instance  on  his  own  admission  of 

1  The  Chinese  Repository,  xvi.  pp.  435-437. 

2  Ibid.  xiv.  p.  395.  3  Ibid.  p.  396. 
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the  fact,  and  I  am  persuaded  that  Her  Majesty’s  Government  in 
reviewing  this  serious  business,  will  be  decidedly  of  that  opinion. 
The  Ordinance  authorised  your  punishing  misdemeanours  with  a  fine 
not  exceeding  200  dollars,  which  I  fear  is  a  very  inadequate  penalty 
to  a  person  in  Mr.  Compton’s  circumstances.”1 

Public  opinion  among  the  British  merchants  in  Canton  was 
solidly  against  the  punishment  of  Mr.  Compton,  however. 
A  group  of  merchants  wrote  to  Mr.  Campbell,  Chairman  of  the 
Committee  of  Public  Safety  at  Canton,  on  October  7  in  the 
following  terms  : 

“  We,  the  undersigned,  having  heard  of  certain  proceedings  insti¬ 
tuted  by  Her  Majesty’s  consul  at  this  port,  against  a  much  respected 
member  of  the  community  here,  in  which  so  far  as  the  facts  of  the 
case  are  known  to  us,  he  has  been  arbitrarily  and  unjustly  condemned, 
as  the  originator  of  the  riots  which  took  place  on  the  8th  of  July  last 
— we  deem  it  right  to  call  your  attention  to  the  subject,  in  order  that 
the  circumstances  may  be  properly  investigated,  and  as  the  proceedings 
in  question  appear  to  involve  a  principle  in  the  highest  degree  inimical 
to  the  personal  liberty  of  British  subjects  in  China,  and  at  the  same 
time  calculated  to  degrade  Her  Majesty’s  Government  in  the  eyes  of 
the  Chinese,  we  pray  you  to  prepare  a  correct  and  detailed  statement 
of  the  case  to  be  submitted  to  the  British  community  at  a  public  meeting 
which  we  request  you  will  have  the  goodness  to  call  at  your  earliest 
convenience,  for  the  purpose  of  considering  the  same,  and  of  taking 
such  steps  as  occasion  may  require.”  2 

A  general  meeting  of  British  subjects  in  Canton  was  held  on 
November  3,  at  which  forty-three  persons,  representing  twenty- 
eight  firms,  were  present ;  ten  resolutions  were  drawn  up  and 
passed  condemning  the  proceedings  against  Mr.  Compton,  the 
meeting  being  of  the  opinion  that  “  he  had  been  irregularly  and 
unfairly  tried,  without  sufficient  evidence,  unjustly  sentenced 
and  illegally  punished  under  an  inapplicable  Ordinance.”  3 

Meanwhile,  Mr.  Compton  himself  had  been  carrying  his  case 
further.  In  a  letter  of  October  17  to  Sir  John  Davis  he  writes  : 

“  I  have  been  fined  by  Francis  McGregor,  Esq.,  Her  Majesty’s 
Consul  at  this  port,  by  his  sentence  of  24th  September,  stated  by  him 
to  be  under  Authority  of  Ordinance  No.  2  of  1844,  which  sentence 
he  informs  me  has  been  confirmed  by  your  excellency. 

“  By  letter  dated  15th  October  Her  Majesty’s  Consul  has  stated  to 
me  that  copies  of  the  evidence  on  which  his  judgement  was  passed, 

1  The  Chinese  Repository,  xiv.  p.  425.  2  Ibid.  xv.  pp.  539-540. 

3  Ibid.  p.  548. 
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together  with  his  reasons  for  so  adjudicating,  had  not  been  forwarded 
to  the  Supreme  Court  of  Hongkong  as  enjoined  by  the  Ordinance 
under  which  it  had  been  stated  that  I  am  sentenced.  Further,  I  find 
that  under  Ordinance  No.  7  of  1844,  dated  20th  November,  and 
especially  enacted  in  conformity  with  an  order  issued  by  Her  Majesty 
the  Queen  in  Council  on  17th  April  1844,  which  by  section  12  of  the 
same,  supersedes  all  previous  Ordinances  in  so  far  as  they  are  incon¬ 
sistent  with  it,  the  said  Ordinance  provides,  among  other  regulations, 
that  witnesses  shall  be  examined  upon  oath,  in  the  presence  of  the 
accused,  who  shall  have  all  reasonable  facilities  for  cross  examining 
the  same.  That  the  evidence,  reduced  to  writing,  shall  be  read  over 
to  the  accused,  ‘  together  with  any  other  evidence  that  may  have  been 
urged  against  him  during  the  trial.’  That  the  accused  be  advised  of 
he  legal  effects  of  any  voluntary  confession. 

“  These  forms  of  law,  essential  to  justice,  have  not  been  complied 
with,  the  sentence  is  unjust  and  has  been  inflicted  and  enforced 
contrary  to  law,  and  only  submitted  to  by  me  under  protest. 

“  I  have  therefore  respectfully  to  request  that  you  will  order  Her 
Majesty’s  Consul  to  annul  this  judgement  and  refund  the  fine.”1 

On  October  18  Sir  John  Davis  wrote  the  following  despatch  to 
Mr.  McGregor  : 

“  I  observe  from  your  communication  to  Mr.  C.  S.  Compton 
relative  to  his  fine  for  originating  the  serious  riot  of  the  8th  July, 
(which  you  transmitted  to  me  only  on  the  16th  instant)  that  you  quote 
Ordinance  No.  2  of  1844  for  Her  Majesty’s  subjects  within  the 
Dominions  of  the  emperor  of  China — whereas  the  enactment  under 
which  I  directed  you  to  fine  Mr.  Compton  is  Ordinance  No.  5  of 
1844,  entitled  ‘  An  Ordinance  to  carry  into  effect  the  treaties  between 
Great  Britain  and  China.’  ”  2 

The  effects  of  official  neglect  of  the  true  forms  of  law  were  now 
becoming  manifest.  Mr.  Compton  formally  asked  for  his  fine 
to  be  refunded  on  October  20,  and  this  request  was  refused  by 
the  Consul  on  October  23. 

In  a  supplementary  despatch  of  October  22  Sir  John  Davis 
pointed  out  that  by  the  13th  Article  in  the  Schedule  annexed  to 
Ordinance  No.  5  of  1844, 

“  Mr.  Compton  was  bound  to  proceed  to  the  Consulate,  and  state 
any  cause  of  complaint  against  a  Chinese.  Instead  of  doing  this 
his  violence  excited  the  frightful  tumult  and  bloodshed  in  which  three 
Chinese  were  killed,  and  by  which  the  peaceful  relations  between  the 
two  countries  are  still  endangered.  Under  these  extraordinary  circum¬ 
stances  I  have  considered  myself  bound  to  exert  these  high  powers 

1  The  Chinese  Repository,  xv.  p.  546.  2  Ibid.  p.  547. 
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with  which  it  has  been  deemed  necessary  to  invest  me  for  the  govern¬ 
ment  of  Her  Majesty’s  subjects  within  the  Chinese  dominions,  with 
a  view  to  the  most  important  object  of  securing  international  tran¬ 
quillity,  and  the  British  Government  and  legislature  will  be  prepared 
to  support  me  on  an  occasion  of  such  a  peculiar  kind.  As  before 
directed,  you  will  place  my  order  as  your  sufficient  warrant  for  a  fine 
of  two  hundred  dollars  under  Ordinance  No.  5  of  1844.” 1 

Following  the  communication  of  Sir  John  Davis’s  despatch, 
Mr.  Compton  appealed  on  October  28  to  Lord  Palmerston  in  the 
following  terms  : 

“  My  Lord  : — You  will  probably  be  informed  that  a  fine  of  $200 
has  been  levied  upon  me  by  Her  Majesty’s  Consul  at  this  place  for 
kicking  over  a  fruitstall  under  extreme  provocation.  The  copy  of  a 
letter  with  reference  thereto  from  Sir  John  Davis  has  just  been  sent 
to  me,  by  which  I  am  surprised  and  grieved  to  find  His  Excellency 
accuses  me  of  having  ‘  excited  the  frightful  tumult  and  bloodshed  in 
which  three  Chinese  were  killed,  and  by  which  the  peaceful  relations 
between  the  two  countries  are  still  endangered,’  an  accusation  which 
I  can  hardly  suppose  His  Excellency  would  have  brought  against  me, 
had  he  been  thoroughly  acquainted  with  all  the  circumstances  of  the 
case,  and  an  opportunity  been  afforded  me  of  producing  evidence  to 
disprove  the  premises  he  has  assumed.”  2 

By  November  9  Mr.  McGregor  and  Sir  John  Davis  found  it 
necessary  to  bolster  up  a  position  which  was  rapidly  becoming 
untenable  by  quibbling  with  Mr.  Compton  concerning  the  proper 
form  to  be  followed  in  addressing  His  Excellency  3 — a  course  of 
conduct  which  was  neither  straightforward  nor  tactful.  On  the 
1 6th  sixty  British  merchants  of  Canton  wrote  a  letter  to 
Mr.  Compton  (who  was  then  residing  at  the  Hong  Kong  Club) 
embodying  the  two  following  resolutions  : 

“  1.  That  there  is  no  evidence  whatever  to  show  that  the  riot  of 
the  8th  was  in  any  way  occasioned,  affected,  or  influenced  by  what 
took  place  on  the  4th  July. 

“  2.  That  the  unimpeachable  evidence  of  the  gentlemen  who 
witnessed  the  commencement  of  the  riot  contradicting  in  every 
important  particular  the  misstatements  of  the  Chinese  officers  acquits 
you  of  all  blame  in  that  matter,  and  discharges  you  entirely  of  the 
responsibility  which  in  justification  of  unwarrantable  proceedings  it  is 
attempted  to  fasten  upon  you.”4 

At  last,  however,  Mr.  Compton’s  insistent  demands  for  a  trial 
at  the  Supreme  Court  of  Hong  Kong  met  with  success.  It  is, 

1  The  Chinese  Repository,  xv.  p.  548.  2  Ibid.  p.  549. 

3  Ibid.  pp.  SS1^2-  4  Ibid.  p.  553. 
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indeed,  exceedingly  difficult  to  discover  why  Mr.  Compton  had 
been  deprived  of  his  normal  right  of  appeal  for  so  long.  On 
October  23  the  investigations  of  Mr.  McGregor  and  Mr.  Johnston, 
an  official  specially  sent  by  Sir  John  Davis  to  co-operate,  into  the 
causes  of  the  riots  of  July  were  completed.  On  October  26  the 
Governor  of  Hong  Kong  wrote  to  Lord  Palmerston,  informing 
him  of  the  forthcoming  appeal,  and  then  proceeds  : 

“  I  have  the  honour  to  enclose  a  copy  of  the  Ordinance  No.  5  of 
1844,  enacted  by  Sir  Henry  Pottinger,  which  I  conceive  fully  empowers 
me  to  levy  such  a  fine  (or  even  double  the  amount)  and  which  at  the 
same  time  precludes  the  prospect  of  any  action  against  the  consul, 
who  has  merely  to  plead  my  order  or  sanction.1 

“  I  have  deemed  it  necessary  to  furnish  Mr.  Hulme  (the  Chief 
Justice)  with  a  copy  of  the  enclosed  despatch  from  myself  to  consul 
McGregor,  in  which  my  reasons  and  motives  for  insisting  on 
Mr.  Compton’s  fine  are  fully  stated.  With  this  in  his  possession, 
Mr.  Hulme,  I  trust,  will  see  the  advisability  of  supporting  my 
authority  over  the  Queen’s  subjects  within  the  Chinese  territory, 
where  the  government  of  the  country  has  so  far  conceded  to  us  its 
inherent  rights  of  sovereignty. 

“  Mr.  Compton  seems  to  found  some  hopes  of  impunity  on  the 
circumstance  of  the  consul,  in  announcing  to  him  his  penalty,  having 
misquoted  the  number  and  clause  of  the  Ordinance  under  which  I 
authorised  it  to  be  levied.  After  having  communicated  Mr.  Compton’s 
very  just  and  necessary  punishment  to  the  Chinese  Minister,  it  would 
be  absolutely  impossible  to  satisfy  his  government  as  to  the  remission 
of  the  fine  on  any  such  ground  as  this,  and  I  need  hardly  add  that 
the  consequences  would  be  excessively  mischievous  ;  and  I  therefore 
hope  your  Lordship  will  approve  of  my  precaution  in  officially 
supplying  the  Chief  Justice  with  all  the  circumstances  under  which 
I  deemed  it  necessary  to  authorise  the  fine.”2 

This  is  a  very  extraordinary  letter.  Even  admitting  that 
Sir  John  Davis  was  in  a  tight  corner  on  account  of  pressure  from 
Kiying,  parts  of  it  are  indefensible.  When  His  Excellency  is 
attempting  to  punish  a  subject  for  an  offence,  not  against  English 
law,  but  against  international  comity  (as  the  Consul  had  put  it 
earlier,  of  “  acting  in  an  unfriendly  fashion  against  the  Chinese  ”), 
one  would  naturally  expect  him  to  get  his  international  law  right, 
and  investigation  proves  that,  from  the  Western  point  of  view  at 
least,  in  countries  where  the  legal  system  is  backward  and  in¬ 
applicable  to  the  foreigner,  then  the  foreigner  is  not  subject  to 

1  Is  it  possible  to  detect  a  sigh  of  relief  from  His  Excellency  at  this  point  ? 

2  The  Chinese  Repository,  xv.  432. 
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territorial  jurisdiction,  and  jurisdiction  is  therefore  not  one  of  the 
inherent  rights  of  sovereignty.  This  was  the  case  with  China  at 
the  beginning  of  the  nineteenth  century,  and  the  proposition  is 
proved  further  by  the  fact  that  several  European  nations  claimed 
and  exercised  extraterritorial  rights  at  Canton  long  before  treaty 
days,  and  these  claims  were  in  some  cases  (and  particularly  for 
British  subjects)  acquiesced  in  by  the  Chinese  officials.  More¬ 
over,  Mr.  McGregor  did  not  misquote  the  number  and  clause  of 
the  ordinance  in  question.  He  neglected  the  Governor’s  advice 
and  deliberately  charged  Mr.  Compton  with  a  new  offence, 
invented  by  himself,  and  which  he  asserted  came  within  the  scope 
of  another  ordinance,  and  when  Mr.  Compton  successfully  pointed 
out  that  this  ordinance  had  been  repealed,  he  attempted  to  take 
refuge  behind  Sir  John’s  original  instructions.  Mr.  McGregor’s 
conduct,  therefore,  calls  for  complete  condemnation.  But  the 
most  serious  point  of  all  about  this  letter  is  that  the  Governor  is 
so  dubious  concerning  the  legality  of  his  position  that  he  attempts 
to  bring  his  influence  to  bear  upon  the  Chief  Justice,  before  even 
the  appeal  has  been  lodged,  in  order  to  secure  a  favourable 
decision,  and  he  even  utilises  official  despatches  to  strengthen 
his  plea.  Truly  the  testing-time  for  the  Supreme  Court  of 
Hong  Kong  had  at  last  arrived. 

On  November  6  Mr.  McGregor  wrote  to  the  Registrar  of  the 
Supreme  Court  of  Hong  Kong,  recapitulating  the  facts  of  the 
case.  The  Consul  summarised  the  results  of  the  investigations 
which  had  been  held  at  Canton  into  the  affair  as  follows  : 

“  1.  That  Mr.  Compton  did  kick  down  the  stall  furniture  of  the 
fruiterer  on  the  4th  July,  at  which  wanton  and  unprovoked  outrage,  the 
assembled  mob  felt  so  indignant,  that  a  disturbance  would  have  taken 
place  that  evening,  but  for  the  opportune  intervention  of  some  of  the 
Compradores  and  Householders  of  China  Street,  who,  called  to  the 
spot  by  the  Tepaou,  or  district  overseer,  succeeded  in  appeasing  the 
people,  by  which  means  the  impending  danger  was  for  the  time 
averted,  though  it  was  provoked  by  the  same  individual  only  four 
days  after. 

“2.  That  the  charge  of  Mr.  Compton  having  inflicted  corporal 
chastisement  on  the  officer  Le  Fung-tsiang  does  not  appear  to  be 
sufficiently  proved,  although  he  handled  his  person. 

“3.  That  there  is  some  mistake  in  the  plaint,  in  which  the  persons 
of  Mr.  Compton  and  Mr.  Dudgeon  seem  to  have  been  confounded 
together.  It  was  evidently  Mr.  Dudgeon  who  looked  out  of  the 
window  in  the  upper  story  of  the  Chungho  Hong  (where  the  merchants 
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have  a  billiard  room)  at  the  commencement  of  the  fracas  in  the  street, 
below  ;  it  was  Mr.  Dudgeon  who  descended,  and  not  Mr.  Compton, 
as  alleged  in  the  said  plaint.  It  was  not  therefore  some  other  foreigner 
in  whose  quarrel  Mr.  Compton  is  alleged  to  have  interfered  ;  but  it 
was  Mr.  Compton  himself,  who,  having  been  engaged  in  an  affray, 
was  joined  by  Mr.  Dudgeon,  who  hastened  down  to  his  assistance  as 
afore  mentioned. 

“  4.  That  it  is  proved  that  Mr.  Compton  did  return  the  blow  of 
the  Chinaman  who  had  struck  him  in  consequence  of  having  been 
pushed  by  Mr.  Compton  ;  that  the  latter  did  also  seize  the  Chinaman 
and,  with  the  participation  of  others,  dragged  him  into  the  Chungho 
Hong,  where  he  tied  him  up  and  imprisoned  him  without  any  warrant 
or  authority,  till  the  man  regained  his  liberty.  That  Mr.  Compton 
ill-treated  him,  while  in  confinement,  though  charged  by  the  Chinese 
authorities,  is  not  proven. 

“5.  That  the  acts  of  violence  committed  on  the  4th  and  8th  of 
July  successively  by  Mr.  Compton,  cannot  but  be  considered  as  the 
main  exciting  cause  of  the  popular  outbreak  on  the  last  mentioned 
day,  succeeded  by  the  lamentable  loss  of  life  by  fire-arms  already 
reported  by  the  Chinese  authority.” 1 

On  November  24,  1846,  the  case  of  The  Queen  v.  Compton 
came  up  before  Chief  Justice  Hulme  at  the  Supreme  Court  of 
Hong  Kong,  Mr.  Parker  appearing  for  the  Crown.  Mr.  Coley, 
for  Mr.  Compton,  declared  that  “  he  came  to  show  cause  why  the 
sentence  passed  on  Mr.  Compton  by  Mr.  McGregor,  H.M.  Consul 
at  Canton,  imposing  a  fine  of  $200  should  be  set  aside.”  2 
Mr.  Coley  pointed  out  that  evidence  had  been  taken  (upon  which 
the  Consul  had  founded  his  sentence)  while  Mr.  Compton  was  not 
in  court,  and  that  the  evidence  was  not  taken  on  oath.  Further 
it  appeared  that  Mr.  Compton’s  original  deposition  had  been  made 
on  the  assumption  that  it  was  only  required  to  satisfy  the  Chinese 
authorities,  and  with  no  thought  that  it  would  be  used  as  evidence, 
leading  to  the  imposition  of  a  fine  of  $200  upon  him.  Moreover, 
although  Mr.  Compton  had  admitted  he  was  in  the  wrong  on 
July  4,  but  claimed  that  he  acted  purely  in  self-defence  on  the 
8th,  it  appeared  that  Mr.  McGregor  had  taken  the  two  separate 
occurrences  together  and  had  imposed  the  fine  for  Mr.  Compton’s 
conduct  on  both  days.  As  far  as  the  episode  on  the  4th  is  con¬ 
cerned,  even  the  Chinese  fruiterer  himself,  in  his  account  of  the 
affray,  does  not  specifically  name  Mr.  Compton  ;  he  made  no 
complaint  to  the  authorities  until  they  intervened,  and  he  obviously 

1  Op.  cit.  pp.  554-555. 

2  Op.  cit.  p.  556  (from  The  China  Mail  of  November  26). 
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regards  the  episode  as  trifling.  All  things  considered,  therefore, 
and  quite  apart  from  the  fact  that  Ordinance  No.  2  of  1844  in  no 
way  covers  the  proceedings,  Mr.  Coley  pointed  out  that  there  was 
no  evidence  at  all  on  which  to  convict  Mr.  Compton  of  “  various 
acts  injurious  to  our  friendly  relations  with  the  Chinese  govern¬ 
ment  and  people.”  Mr.  Compton’s  plea  was  therefore  that  the 
heavy  fine  should  be  rescinded,  and  a  small  fine  for  kicking  over 
the  fruit-stall  substituted. 

Mr.  Compton’s  plea  was  sound,  even  if  the  technical  irregu¬ 
larities  of  Sir  John  Davis  and  Mr.  McGregor  are  overlooked. 
Anti-foreign  prejudice  in  China  was  running  high  in  1846 — a  fact 
which  is  proved  by  unprovoked  riots  and  outrages  against  foreigners 
in  other  ports.  Under  normal  circumstances  Mr.  Compton’s  act 
neither  ought  to  nor  would  have  provoked  a  riot,  and  he  could  not 
therefore  be  blamed  and  punished  for  the  strained  relations  of  the 
two  countries — relations  which  prevailed  both  before  and  after 
the  unfortunate  episode.  Moreover,  the  correspondence  of  the 
Consul  and  Sir  John  Davis  itself  overwhelmingly  reveals  that 
Mr.  Compton’s  case  was  considered,  not  on  its  legal  merits,  but 
as  a  method  of  affording  satisfaction  to  the  Chinese  authorities  ; 
and,  moreover,  the  Governor  of  Hong  Kong  even  attempted  to 
press  that  view  of  the  episode  upon  the  Chief  Justice.  Mr.  Coley 
was  perfectly  right  when  he  declared  :  “If  such  fines  as  this  are 
to  be  imposed  by  Consuls  at  their  pleasure,  there  can  be  safety  for 
no  one  in  China.  If  convictions  are  procured  upon  the  evidence 
of  parties  who  never  appear,  and  no  opportunity  is  given  to  rebut 
it,  the  sooner  all  respectable  persons  leave  the  better.”  1 

The  China  Mail  for  November  26,  1846,  reports  the  judgment 
of  Mr.  Hulme  as  follows  : 

“  The  Chief  Justice,  in  giving  his  decision,  remarked  that  the  case 
was  at  first  small,  but  had  become  important  from  what  has  occurred 
connected  with  it.  There  has  been  a  total  disregard  not  only  of  the 
forms  of  justice  but  of  justice  itself.  Had  Mr.  McGregor  been  in 
any  doubt  as  to  the  form  of  proceeding  he  ought  to  have  referred  to 
Ordinance  No.  7,  where  it  is  distinctly  pointed  out  :  ‘  By  it  all 
proceedings  in  the  Consular  Courts  shall  be  in  conformity  and 
correspondence  with  the  proceedings  which  in  like  cases  would  be 
had,  according  to  the  law  and  practice  of  England — the  Consul  has 
power  to  summon  and  examine  witnesses  on  oath — their  depositions 
must  be  written  down — the  person  accused  must  hear  the  evidence, 


1  Op.  cit.  pp.  556-558. 
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and  have  opportunity  of  exculpating  himself.’  But  this  Ordinance 
seems  to  have  been  totally  disregarded,  and  the  whole  case  appears 
to  have  been  determined  by  assertions  on  the  one  side,  and  assumptions 
on  the  other.  I  am  obliged  to  go  to  the  sentence  to  discover  what 
was  the  charge.  That  sentence  is  unjust,  excessive  and  illegal.  This 
will  appear  on  a  review  of  the  proceedings.  Though  the  Ordinance 
No.  2  provides  that  in  all  cases  adjudicated  on,  the  evidence  recorded 
shall  be  forthwith  transmitted  to  the  Supreme  Court  of  Judicature  at 
Hongkong,  this  is  the  first  case  which  has  been  sent,  and  it  would 
not  have  been  sent  without  application. 

“  This  case,  therefore,  becomes  of  great  consequence,  not  merely 
from  its  own  merits,  but  to  define  the  procedure  in  Consular  Courts, 
which  ought  to  be  regulated  by  Ordinance  No.  7.  This  in  a  great 
measure  supersedes  No.  2.  The  Judge  then  read  the  Plenipoten¬ 
tiary’s  letter  of  18th  October  (No.  24).  This  shows  that  Mr.  Compton 
received  sentence  under  one  Ordinance  and  was  fined  under  another, 
which  is  contrary  to  all  the  principles  of  English  justice.  I  should 
not  suppose  from  the  title  of  Ordinance  No.  5  that  this  case  came 
under  it.  But  this  is  set  at  rest  by  section  4th  which  gives  power  to 
punish,  in  a  summary  way,  any  infringement  of  the  Treaties,  not 
punishable  by  the  law  of  England.  Now  Mr.  Compton’s  case  was 
one  which  the  law  of  England,  and  also  the  law  of  this  colony,  takes 
cognisance  of.  No.  5  refers  merely  to  commercial  regulations.” 

The  Chief  Justice  made  further  telling  points  when  dealing 
with  the  facts  of  the  case.  He  pointed  out  that  Mr.  Compton 
was  fined  for  one  crime  in  particular  and  for  others  in  general. 
Moreover,  the  Chinese  High  Commissioner  had  charged  Mr. 
Compton  with  making  a  riot ; 

“  but  any  riot  that  occurred  must  have  been  on  the  side  of  the  Chinese 
as  three  persons  are  required  to  constitute  a  riot.”  Again,  “  Kiying 
says  the  relatives  of  the  deceased  flock  to  the  districts  of  the  magis¬ 
trates,  asking  life  for  life,  and  the  local  authorities  have  nothing  to  say 
in  answer  to  them.  A  very  ready  answer  might  be  made  to  them, 
that  their  relations  had  brought  death  on  themselves  by  their 
violence.”  Lastly,  “  it  appears  this  sentence  was  founded  as  much 
on  the  evidence  of  Mr.  Ellice,  etc.  which  not  being  taken  on  oath, 
could  not  be  used.  The  connection  between  the  proceedings  of  the 
4th  and  8th  is  assumed  without  the  slightest  evidence.  It  would 
have  been  a  most  extraordinary  circumstance  if  Mr.  Compton,  or 
any  other  Englishman,  on  being  struck  had  not  returned  the  blow. 
I  should  have  been  astonished  if  he  had  not.” 

The  Chief  Justice  therefore  concluded  as  follows  : 

“  I  repeat  again  that  the  whole  case  is  founded  on  assertion  on  the 
one  side  and  assumption  on  the  other,  without  any  evidence. 
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Mr.  McGregor  says  ‘  the  quoting  of  Ordinance  No.  2,  instead  of 
No.  5,  was  my  own  error  ’ — but  there  is  no  reason  why  Mr.  Compton 
should  suffer  for  Mr.  McGregor’s  error.  It  is  evident  in  my  opinion, 
that  Mr.  Compton  was  sentenced,  apparently  for  what  took  place  on 
the  4th,  but  really  for  what  occurred  on  the  8th.  Had  there  only 
been  some  small  mistake  as  to  matters  of  form,  I  should  have  considered 
it  proper  merely  to  modify  the  fine  to  a  small  sum  ;  but  the  whole 
proceedings  have  been  so  exceedingly  irregular  as  to  render  it  necessary 
to  reverse  the  judgement  altogether  ;  and  that  is  the  sentence  of  the 
Court,  that  the  sentence  of  Mr.  McGregor,  imposing  a  fine  of  $200 
upon  Mr.  Compton,  be  reversed.” 

Thus  the  long  tissue  of  irregularities  was  at  last  ended,  and  it 
would  have  been  well  for  those  principally  concerned  had  the  dis¬ 
creditable  episode  involving  the  denial  to  a  British  subject  of  his 
due  rights  ended  there.  Sir  John  Davis,  however,  was  highly  dis¬ 
pleased  with  the  decision  of  the  Chief  Justice.  On  November  25, 
in  a  despatch  to  Lord  Palmerston,  after  briefly  recapitulating  the 
events  leading  to  Mr.  Compton’s  conviction,  he  writes  : 

“  The  amount  of  the  fine  as  a  penalty  must  be  viewed  relatively  to 
the  offender’s  station  and  means  ;  and  in  this  light,  and  under  the 
aggravated  circumstances  of  the  case,  it  was  not  excessive. 

“  The  only  object  of  the  penalty  being  the  prevention  of  similar 
violence  in  future,  the  Chief  Justice  must  have  been  aware  that  any 
interference  with  it  under  present  circumstances  at  Canton  must  be 
attended  with  mischief  and  danger. 

“  Above  all,  at  a  moment  when  I  am  assailed  by  continued  demands 
for  satisfaction  on  account  of  the  shooting  of  three  subjects  of  China, 
who,  it  is  contended,  were  slain  in  pursuit  to  a  distance,  and  therefore 
not  in  necessary  self-defence,  the  announcement  to  the  Chinese 
Government  of  Mr.  Compton’s  total  impunity  must  be  attended  with 
the  worst  international  tendencies. 

“  Mr.  Hulme  has  however  entirely  remitted  the  fine  on  an  appeal 
from  Mr.  Compton.  This  was  not  the  verdict  of  a  jury,  but 
Mr.  Hulme ’s  individual  opinion  and  judgement ;  and  I  regret 
extremely  that  it  was  in  his  power  to  interfere.  Though  I  cannot 
agree  that  Ordinance  5  does  not  refer  to  all  disputes  between  Chinese 
and  English,  I  have  been  advised  to  let  his  judgement  have  its  course, 
notwithstanding  its  manifest  evils  ;  but  some  fresh  ordinance  will 
inevitably  be  required  to  prevent  such  mischievous  interference  in 
international  cases  :  and  with  the  assistance  of  the  Legislative  Council 
I  propose  taking  such  an  ordinance  into  consideration.  In  the  mean¬ 
while  I  have  the  honour  to  submit  for  Your  Lordship’s  approval  a 
draft  of  an  enactment  for  the  deportation  of  English  offenders  on  the 
just  complaints  and  requisition  of  the  Chinese  Government.  Its 
inherent  right  I  believe  would  be  to  send  them  out  on  its  own  part. 
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“  Enclosed  with  this  despatch  is  a  copy  of  the  report  of 
Mr.  IIul me ’s  decision  and  a  copy  of  the  rule.  As  to  the  law  of  the 
case,  Mr.  McGregor  being  no  lawyer,  and  having  (like  myself,  in  the 
absence  of  the  Attorney- General)  no  legal  adviser,  has  made  mistakes 
in  point  of  form  w’hich  vitiate  his  sentence  ;  and  this  sentence  was 
not  communicated  to  me  until  after  he  had  sent  it  to  Mr.  Compton. 

“  Mr.  Hulme  suppresses  the  fact  that  Mr.  Compton  provoked 
the  blow  of  the  Chinese  by  the  assault  of  pushing  him  aside.  He 
suppresses  the  fact  of  the  Chinese  being  seized  and  tied  up,  which 
really  caused  the  riot,  as  Kiying  states.  He  also  suppresses  the  fact 
of  the  written  warning  which  Mr.  Compton  had  received  only  the 
day  before  his  first  act  of  violence. 

“  I  hold  the  highly  responsible  office  of  preserving  peace  between 
the  two  countries,  and  therefore  look  to  your  Lordship  for  a  fair 
estimate  of  my  motives  in  desiring  to  restrain  the  excesses  of  the 
English  within  the  Chinese  territories,  where  the  inherent  rights  of 
the  government  have  been  given  up  to  us.  Mr.  Hulme’s  argument 
will  operate,  I  fear,  as  an  encouragement  to  our  people  to  be  violent 
in  a  place  like  Canton,  where  the  elements  of  mischief  are  rife.”1 

This  is  a  very  remarkable  epistle.  At  the  very  least  it  is 
a  deliberate  attack  upon  the  Chief  Justice’s  decision — from  a  man 
who,  be  it  observed,  confesses  himself  somewhat  plaintively  to  be 
no  lawyer.  At  the  worst,  it  is  an  accusation  against  the  Chief 
Justice  of  wilfully  suppressing  material  evidence,  in  order  to 
impede  the  Governor’s  action.  It  should  be  noticed  that  Sir  John 
carried  out  the  threat  embodied  in  this  despatch,  Ordinance  No.  i 
of  1847  depriving  British  subjects  in  China  of  their  right  of  appeal 
to  the  Supreme  Court  of  Hong  Kong. 

Viscount  Palmerston  seems  to  have  ignored  the  Governor’s 
attacks  upon  the  Chief  Justice  ;  at  any  rate  he  makes  no  reference 
to  them  in  his  replies.2  In  a  despatch  of  February  24,  1847,  he 
points  out  that  Mr.  Compton’s  case  has  been  referred  to  the  Law 
Officers  of  the  Crown,  and  they  have  reported 

“  that  they  are  of  opinion  that  Mr.  Compton  was  guilty  of  offences 
on  the  4th  and  8th  of  July  for  which  he  might  and  ought  to  have  been 
punished  by  proceedings  in  the  Consular  Court  of  Canton,  under 
the  provisions  of  Ordinance  No.  7  of  1844,  but  that  the  proceedings 
which  were  taken  against  Mr.  Compton  were  not  justified  by  law, 
and  that  the  Chief  Justice  was  therefore  bound  to  reverse  the  judge¬ 
ment  of  the  Consul  ”  3 


1  The  Chinese  Repository ,  xvi.  p.  442. 
3  Ibid.  p.  444. 


2  Ibid.  p.  443. 
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— so  that  it  is  difficult  to  see  how  Mr.  Hulme  could  have  acted 
differently.  Palmerston’s  own  attitude  towards  the  episode  is 
characteristic.  He  directs  that  no  further  proceedings  are  to  be 
taken  against  Mr.  Compton,  but  in  reply  to  the  latter’s  appeal, 
he  regrets  that  irregularities  in  procedure  have  caused  him  to 
escape  punishment.  And  he  moreover  declares  the  broad 
principle  that  the  British  Government, 

“  while  they  will  exact  and  require  from  the  Chinese  that  British 
subjects  shall  be  as  free  from  molestation  and  insult  in  China  as  they 
would  be  in  England,  are  determined  on  the  other  hand,  so  far  as  lies 
in  their  power,  to  exact  and  require  from  British  subjects  in  China 
that  they  shall  abstain  as  much  as  they  would  do  if  they  were  in 
England,  from  offering  molestation  and  insult  to  other  persons.”1 

Unfortunately  the  Compton  case  had  created  a  delicate  situa¬ 
tion  between  the  Governor,  who  desired  his  own  wishes  to  over¬ 
ride  even  the  law  of  the  colony,  and  the  Chief  Justice,  who 
considered  it  his  duty  to  administer  the  law  independently  of 
governmental  control.  Their  disagreement  was  evidenced  in 
April  1847,  when  a  Vice- Admiralty  Court  was  held  on  April  20, 
and,  as  a  result  of  the  Governor’s  insistence  upon  both  dates, 
the  summary  court  was  ordered  to  be  held  upon  the  22nd  and  the 
Criminal  Sessions  of  the  Supreme  Court,  which  had  been  opened 
on  the  15th,  were  still  in  progress.  As  a  result,  the  Chief  Justice 
continued  to  hold  the  Criminal  Sessions,  whilst  the  Governor, 
his  previous  errors  in  law  notwithstanding,  presided  at  the  Vice- 
Admiralty  Court.2 

About  this  period,  also,  the  Governor  threatened  to  suspend 
Mr.  Hulme,  and  even  challenged  his  right  to  be  addressed  as 
“  His  Lordship  ” — scarcely  a  course  of  conduct  worthy  of  Her 
Majesty’s  supreme  representative  in  China.  These  petty  annoy¬ 
ances,  irritating  though  they  were,  were  as  nothing,  however, 
compared  with  the  Governor’s  further  action.  Shortly  after  the 
Compton  case  he  charged  Mr.  Hulme,  in  a  private  despatch  to 
Lord  Palmerston,  with  habitual  drunkenness.  This  despatch 
was  immediately  handed  over  to  Earl  Grey,  the  Colonial  Secretary, 
who  promptly  ordered  an  investigation.  To  this  the  Governor 
replied  that  “  since  Mrs.  Hulme  had  returned  from  England,  the 
Chief  Justice  had  improved,  and  that  it  would  consequently  be 

1  The  Chinese  Repository,  xvi.  p.  446. 

VOL.  1. 


2  Norton- Kyshe,  i.  p.  139. 
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unnecessary  to  pursue  the  matter  further.”  Notwithstanding 
this,  however,  Earl  Grey  wrote  that  the  Governor  must  either 
prove  his  charge  or  apologise  ;  and  Sir  John  Davis  therefore 
elected  to  pursue  the  inquiry. 

On  November  22,  1847,  the  Chief  Justice  was  ordered  to 
appear  before  the  Executive  Council  to  answer  the  three  following 
charges  : 

1.  For  having  been  intoxicated  at  a  dinner  party  given  by 

Rear-Admiral  Sir  Thomas  Cochrane  on  board  of 

H.M.S.  Agincourt  in  the  latter  part  of  1845. 

2.  For  having  been  intoxicated  at  the  house  of  Major-General 

D ’Aguilar  in  July  1846. 

3.  For  being  an  habitual  drunkard. 

Public  opinion  in  the  colony  was  entirely  on  the  side  of  the 
Chief  Justice,  who  was  both  popular  and  respected. 

As  far  as  the  first  charge  was  concerned,  the  general  tone  of 
the  evidence  was  in  Mr.  Hulme’s  favour.  Major  Caine,  how¬ 
ever,  was  of  the  opinion  that  the  Chief  Justice  was  intoxicated 
on  board  the  Agincourt ,  and  also  at  Major-General  D ’Aguilar’s 
party.  The  third  charge,  of  being  an  habitual  drunkard,  was 
emphatically  repudiated  by  a  mass  of  testimony  drawn  from  all 
classes  of  the  community.  Here  again  Major  Caine’s  evidence 
was  favourable  to  the  prosecution.  In  spite  of  the  general 
repudiation  of  the  charges,  the  Governor  proceeded  to  suspend 
the  Chief  Justice  on  the  first  charge — i.e.  of  being  intoxicated 
on  board  H.M.S.  Agincourt. 

When  the  notification  of  Mr.  Hulme’s  suspension  became 
public,  the  colony  as  a  whole  hastened  to  express  its  sympathy 
with  him,  and  determined  to  hold  a  public  meeting  at  which 
residents  could  express  their  opinion  of  the  injustice  which  had 
been  done.  No  doubt  believing,  however,  that  the  Home 
Government  would  not  permit  the  injustice  to  continue,  the 
Chief  Justice  expressed  his  wish  that  no  meeting  should  be  held, 
and  accordingly  the  inhabitants,  both  Europeans  and  Chinese, 
contented  themselves  with  presenting  to  him  addresses  expressing 
their  admiration  for  his  high  moral  character  and  complete 
confidence  in  his  rectitude. 

On  December  30,  1847,  Mr.  Hulme  left  for  England.  A 
month  previously  Mr.  Campbell,  the  acting  Attorney- General, 
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who  had  directed  the  proceedings  against  Mr.  Hulme,  was 
appointed  acting  Chief  Justice.  About  the  same  time  it  was 
rumoured  that  Sir  John  Davis  was  contemplating  resignation. 
There  must  indeed  have  been  ample  inducement  for  him  to  do 
so.  Since  the  Compton  case  he  had  been  universally  disliked 
in  Canton,  and  in  Hong  Kong  he  was  almost  equally  unpopular. 
In  India  his  acts  were  the  subject  of  frequent  unfavourable  com¬ 
ment.  To  a  certain  extent,  however,  he  deserves  sympathy. 
He  had  initiated  a  policy  towards  the  Chinese,  which  demanded 
considerable  restraint  from  the  British  merchants,  who  had  failed 
to  support  him.  Since  the  inquiry  which  had  been  instituted  by 
him  into  Mr.  Hulme’s  conduct,  and  the  publication  in  1847 
of  the  Compton  papers,  which  in  themselves  formed  a  con¬ 
demnation  of  Sir  John’s  actions,  it  was  fairly  obvious  that  he  was 
in  a  position  which  was  rapidly  becoming  untenable. 

Meanwhile,  the  acting  Chief  Justice  was  committing  a  number 
of  irregularities.  This  is  not  surprising  when  it  was  realised  that 
Mr.  Campbell  was  only  called  to  the  Bar  in  November  1844  ;  but 
considerable  surprise  was  caused  in  the  colony  when  Mr.  Campbell 
continued  as  acting  Chief  Justice  after  the  return  to  the  colony  of 
Mr.  Sterling,  the  Attorney- General,  and  his  senior  at  the  Bar  by 
more  than  fourteen  years.  Mr.  Campbell  had  been  encouraged 
to  continue  in  his  office  by  the  support  of  the  Governor,  but  to 
such  a  pass  was  the  legal  administration  of  the  colony  brought 
that,  after  rumours  that  Mr.  Hulme  would  shortly  return  became 
current,  attorneys  were  reported  to  be  discontinuing  entering  cases 
for  trial,  pending  his  return. 

On  January  26,  1848,  Major-General  D’Aguilar  left  the 
colony  for  home,  having  been  succeeded  by  Major-General 
Staveley.  On  March  30  Sir  John  Davis  also  left,  the  next 
Governor,  Mr.  Bonham,  having  arrived  on  the  26th.  As 
Mr.  McGregor  also  left  the  colony  at  the  same  time,  and  Mr. 
Compton  had  returned  home  on  the  same  boat  as  Major-General 
D’Aguilar,  all  the  persons  principally  concerned  in  the  Compton 
case  had  now  left  China,  but  of  them  all,  the  one  who  alone 
emerges  from  the  episode  with  complete  credit  was  on  the  point 
of  returning.  On  being  placed  in  possession  of  the  facts  of  the 
case  the  Colonial  Secretary,  Earl  Grey,  acted  with  promptitude 
and  courage.  Without  waiting  to  hear  Mr.  Hulme’s  own  account 
of  the  affair  he  reinstated  the  Chief  Justice,  implying  at  the  same 
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time  that  the  charges  were  nothing  more  or  less  than  malignant 
falsehoods.  Accordingly,  on  June  16,  less  than  six  months  after 
his  departure,  Mr.  Hulme  landed  once  more  in  Hong  Kong,  and 
on  the  same  day  a  Government  notification  announced  his 
reinstatement.  From  that  date  until  his  final  departure  from  the 
colony  in  April  1859  Mr.  Hulme  enjoyed  uninterrupted  tenure 
of  office,  under  more  congenial  Governors. 


Summary  of  the  Compton  Case 

The  long  and  somewhat  discreditable  story  of  the  Compton 
case  and  Mr.  Hulme’s  subsequent  suspension  is  of  very  direct 
importance  in  the  study  both  of  English  colonial  development 
and  of  British  consular  jurisdiction  in  China.  In  the  early  days 
the  Governors  of  Hong  Kong  possessed  unusual  and  extensive 
powers,  resulting  from  their  special  position  as  Chief  Super¬ 
intendents  of  the  China  Trade.  Moreover,  the  Supreme  Court 
of  Hong  Kong  also  occupied  a  peculiar  position,  guaranteeing 
English  law,  administered  by  trained  lawyers,  to  British  subjects  in 
China.  In  the  particular  case  considered  both  the  Chief  Super¬ 
intendent  of  Trade  and  the  British  Consul  at  Canton  committed 
errors  of  law,  resulting  in  the  deprivation  of  a  British  subject’s 
rights.  Although  Mr.  Compton  himself,  as  Lord  Palmerston 
points  out,  deserves  little  sympathy,  the  fact  remains  that  he  had 
been  punished  in  an  arbitrary  and  illegal  fashion.  The  defence 
of  Sir  John  Davis,  however,  practically  amounts  to  an  assertion 
that  it  was  necessary  to  commit  such  illegalities  if  his  Chinese 
policy  was  to  be  brought  to  a  successful  conclusion.  In  other 
words,  he  was  practically  pleading  “  act  of  state  ”  against  a  British 
subject — an  inadmissible  doctrine  in  English  law.  When 
Mr.  Compton  at  length  succeeded  in  lodging  his  appeal,  the 
Governor  attempted  to  coerce  or  cajole  the  Supreme  Court  of 
Hong  Kong  into  condoning  his  illegalities.  Had  Mr.  Hulme 
submitted  to  this,  the  independent  administration  of  justice  in 
Hong  Kong  would  have  remained  a  fiction,  and  the  British 
subject  in  China  and  Hong  Kong  would  have  found  himself  in 
a  vastly  inferior  and  less  secure  position  than  his  fellow-subjects 
at  home.  That  this  would  have  been  bad,  at  once  for  our  reputa¬ 
tion  in  the  East  and  for  our  colonial  development,  can  hardly 
be  questioned.  Mr.  Hulme’s  courageous  decision  in  the  Compton 
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case,  however,  ensured  the  independence  of  the  Supreme  Court 
of  Hong  Kong  ;  and  Sir  John  Davis  would  have  shown  discretion 
had  he  permitted  the  matter  to  end  there.  Instead,  he  seems  to 
have  brooded  over  the  incident  and  to  have  lost  no  opportunity 
of  causing  annoyance  to  the  Chief  Justice,  and  at  length  he  went 
so  far  as  to  bring  accusations  against  him  in  private  despatches 
to  the  Colonial  Office.  Fortunately  the  Colonial  Secretary  was 
not  the  type  of  man  who  listened  to  veiled  slanders  secretly, 
and  there  can  be  little  doubt  that  his  immediate  demand  for 
an  inquiry  considerably  disconcerted  the  Governor.  Few  people, 
however,  could  have  imagined  that  Sir  John  would  persist  in 
suspending  Mr.  Hulme  in  face  of  by  far  the  greater  proportion 
of  the  evidence.  This  done,  the  action  of  the  Colonial  Secretary 
was  prompt  and  reassuring,  for  it  implied  two  things  :  first, 
that  the  public  servant  can  be  assured  of  justice,  even  if  his 
accuser  is  the  Governor  of  the  colony  himself ;  and  secondly, 
that  the  Home  Government  recognised  the  necessity  of  securing 
an  independent  administration  of  justice  in  the  colonies  and  for 
British  residents  in  China.  Sir  John  Davis  is  an  example  of  the 
scholar  who  fails  to  occupy  an  important  administrative  post 
successfully.  His  works  upon  the  Chinese  are  still  authoritative, 
but  his  Chinese  policy  alienated  all  sections  of  the  British  com¬ 
munity  in  China  from  him,  and  after  the  suspension  of  the  Chief 
Justice  he  was  ignored  by  the  colony’s  residents  as  a  whole. 
Unfitted  by  temperament  for  an  active  career  and  guilty  of 
numerous  serious  blunders,  he  nevertheless  rendered  a  great 
service  to  the  cause  of  the  British  colonial  development,  for  his 
complete  failure  to  coerce  Mr.  Hulme  emphasised  beyond 
possibility  of  denial  that  the  British  subject  who  settles  in  a  British 
colony  or  who  trades  in  China — or  any  other  country  where 
Great  Britain  possesses  extraterritorial  jurisdiction — does  not 
thereby  forfeit  his  fundamental  rights  as  a  British  subject,  and  it  is 
the  function  alike  of  our  consular  and  colonial  courts  to  protect 
him  from  arbitrary  administrative  action. 

II.  THE  SUPREME  COURT  OF  HONG  KONG  AND  THE  EXERCISE 
OF  CONSULAR  JURISDICTION,  1 847-65 

It  will  be  convenient  to  trace  here  the  connection  of  the 
Supreme  Court  of  Hong  Kong  with  British  consular  jurisdiction 
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in  China  from  the  Compton  case  until  the  final  separation  between 
the  Supreme  Court  and  the  Consular  Courts  in  1865.  It  will  be 
remembered  that  in  his  letter  to  Lord  Palmerston,  of  November  25, 
1846,  Sir  John  Davis,  commenting  upon  Chief  Justice  Hulme’s 
decision  in  the  Compton  case,  had  observed  that  “  some  fresh 
ordinance  will  inevitably  be  required  to  prevent  such  mis¬ 
chievous  interference  in  international  cases,  and  with  the  assist¬ 
ance  of  the  Legislative  Council  I  propose  taking  such  an  ordinance 
into  consideration.”  Accordingly,  early  in  1847,  Consular 
Ordinance  No.  1  removed  from  British  subjects  in  China  the 
right  of  appeal  to  the  Supreme  Court  in  a  number  of  cases  by 
conferring  on  the  consuls  jurisdiction  in  all  cases  “  which  shall 
not  appear  to  him  to  deserve  a  greater  punishment  than  12  months’ 
imprisonment  or  a  fine  of  $500,”  the  Superintendent  of  Trade 
having  power  to  remit  or  vary  the  punishment — a  somewhat 
remarkable  assumption  of  jurisdiction  by  one  who  in  a  letter 
to  Palmerston  had  already  confessed  his  ignorance  of  law. 
Announcing  the  passing  of  this  ordinance  to  Mr.  McGregor  at 
Canton,  Sir  John  Davis  significantly  adds  :  “  It  will  be  your  duty 
to  control  British  subjects  in  accordance  with  the  expressed  views 
and  intentions  of  Her  Majesty’s  Government,  and  my  late 
Ordinance  No.  1  of  1847  has  strengthened  your  hands  in  a  manner 
which  leaves  nothing  wanting.”  1  In  the  same  year  the  Governor, 
acting  on  instructions  received  from  home,  caused  the  Order 
in  Council  of  April  17,  1843,  together  with  Consular  Ordinance 
No.  7  of  1844,  relating  to  consular  jurisdiction  in  China,  to  be 
republished  on  May  28. 2 

An  interesting  case  upon  the  scope  of  Consular  Ordinance 
No.  1  of  1843  arose  Hong  Kong  in  1848.  The  ordinance  had 
extended  the  law  of  England  to  all  British  subjects  within  the 
dominions  of  the  Emperor  of  China,  or  within  any  ship  or  vessel 
at  a  distance  of  not  more  than  one  hundred  miles  off  the  coast  of 
China,  and  had  extended  the  jurisdiction  of  the  Supreme  Court 
of  Hong  Kong  to  such  British  subjects.  In  1848  several  Chinese, 
accused  of  committing  robbery  with  arms  on  board  a  vessel 
outside  the  harbour,  were  indicted  under  Consular  Ordinance 
No.  1  of  1844,  the  fact  that  they  had  previously  resided  in  Hong 
Kong  being  alleged  to  be  sufficient  to  constitute  them  British 

1  Norton- Ky she,  History  of  the  Laws ,  etc.,  of  Hong  Kong,  i.  p.  138. 

2  Ibid.  p.  142. 
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subjects.  The  Attorney- General,  Mr.  Sterling,  informed  the 
court  that  previous  cases  of  a  like  nature  had  been  similarly  tried, 
in  order  to  avoid  the  necessity  of  holding  a  special  Admiralty 
Court.  The  acting  Chief  Justice,  however,  held  that  the  men 
were  not  British  subjects,  and  therefore  could  not  be  tried  under 
that  ordinance.1 

Periodically  the  question  of  handing  over  Chinese  criminals 
to  the  Chinese  officials,  in  accordance  with  the  Treaty  of  Nanking, 
arose  in  Hong  Kong.  In  the  early  days  of  the  colony  it  seems  to 
have  been  the  practice  to  hand  over  Chinese  simply  for  failure 
to  comply  with  a  local  ordinance  requiring  registration  (in  some 
cases  even  after  a  flogging  had  been  inflicted  in  Hong  Kong  as 
punishment),  but  this  objectionable  practice,  which  was  certainly 
not  contemplated  in  the  treaty,  as  the  persons  concerned  had 
committed  no  offence  against  Chinese  law,  was  abandoned  in 
1 846. 2  Three  years  later  a  number  of  Chinese  charged  with  two 
piracies  outside  the  harbour  were  brought  before  the  magistrate 
at  Hong  Kong,  and,  although  no  cause  for  committing  them  for 
trial  could  be  found,  the  Governor,  as  Superintendent  of  Trade, 
reapprehended  them  and  delivered  them  to  the  Chinese  authorities 
for  punishment.3  This  also  was  plainly  in  excess  of  treaty 
requirements.  To  meet  similar  future  cases,  the  Legislative 
Council  of  the  colony  passed  an  ordinance  4  to  give  the  Governor 
the  necessary  legal  authority  to  surrender  persons  against  whom 
no  charge  could  be  established  in  British  courts  but  who  were 
suspected  of  being  offenders  against  Chinese  law,  the  ordinance 
being  described  as  one  “  to  provide  for  the  more  effective  carrying 
out  of  the  treaties  between  Great  Britain  and  China,  in  so  far  as 
related  to  Chinese  subjects  within  the  Colony  of  Hong  Kong.” 
Under  this  ordinance  two  notorious  pirates,  Tah  Poh  Chi  and 
Seng  Woh,  against  whom  witnesses  of  the  crimes  they  had  com¬ 
mitted  could  not  be  obtained,  were  handed  over  to  the  Chinese 
authorities  on  January  2,  1868, 5  but  certain  doubts  concerning 
such  renditions  still  seem  to  have  existed,  for  another  ordinance, 
No.  2  of  1871,  to  the  same  effect,  was  eventually  passed.  This, 
in  turn,  was  amended  by  Ordinance  No.  26  of  1889.  Some 
comment  arose  from  the  rendition  of  the  Ho  Yu  Teen,  charged 


1  Norton-Kyshe,  op.  cit.  i.  pp.  192-193. 
3  Ibid.  p.  256. 

6  Norton-Kyshe,  ii.  p,  139. 


2  Ibid.  i.  pp.  92-93. 
4  No.  2  of  1850. 
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with  robbery  from  a  boat  within  Chinese  jurisdiction,  following 
his  barbarous  execution  as  a  pirate  at  Canton  in  1865.  Rumours 
leading  eventually  to  questions  in  Parliament  were  circulated  that 
he  was  really  a  Taiping  refugee,  but  these  were  proved  to  be 
totally  unfounded.1 

An  interesting  appeal  was  heard  by  the  Supreme  Court  of 
Hong  Kong,  from  the  Consular  Court  at  Canton,  in  1851,  under 
Consular  Ordinance  No.  3  of  1847,  which  allowed  consular 
officers  to  hear  civil  suits  with  the  assistance  of  assessors,  and  also2 
permitted  an  appeal  to  the  Supreme  Court  in  all  cases  where 
the  sum  in  dispute  exceeded  $500.3  The  Consul  at  Canton 
had  fined  the  master  of  the  Lady  Mary  Wood  $200  for  an 
infringement  of  a  consular  regulation  relating  to  the  entry  of 
some  goods  in  the  manifest,  the  case  taking  the  form  of  a  civil 
suit  instituted  by  the  Chinese  authorities.  The  master  appealed, 
and  the  Supreme  Court  quashed  the  conviction,  on  the  ground 
that  no  assessors  had  been  present,  although  they  were  required 
by  the  ordinance.  The  historian  of  the  courts  of  Hong  Kong 
comments  :  “  It  is  worthy  of  remark  that  the  only  two  cases  of 
importance  which  had  been  appealed  from  the  Consular  Courts 
in  China  to  the  Supreme  Court  of  Hong  Kong,  namely,  the  one 
known  as  the  Compton  Casey  previously  commented  upon,  and 
the  present  one,  both  terminated  by  the  Consul’s  decisions  being 
reversed.”  4 

A  Consular  Ordinance  (No.  2)  of  1852  further  restricted  the 
right  of  appeal  by  a  British  subject  in  China  to  the  Supreme  Court 
of  Hong  Kong,  against  decisions  of  Consular  Courts,  for  offences 
involving  breaches  of  treaties  between  Great  Britain  and  China, 
by  allowing  a  consul  or  vice-consul  either  to  adjudicate  finally, 
or  to  transmit  depositions  to  the  Superintendent  of  Trade,  who 
was  permitted  to  refer  the  matter  back  to  the  consul  for  decision, 
or  permit  it  to  go  to  the  Supreme  Court,  as  he  pleased.5 

An  appeal  from  the  Consular  Court  of  Canton  to  the  Supreme 
Court  of  Hong  Kong  in  1853,  in  the  case  of  Wardley  and  Co.  v. 
Wilkinson ,  Sanders  and  Co.,  is  worthy  of  notice,  since  Chief  Justice 
Hulme,  in  the  course  of  the  appeal,  expressed  astonishment  that 
the  acting  Consul  at  Canton,  Mr.  Elmslie,  had  refused  to  allow 
the  parties  to  be  represented  by  counsel  before  him.  The  Chief 

1  Norton-Kyshe,  op.  cit.  ii.  p.  83.  2  Ibid.  i.  p.  260. 

3  Section  5.  4  Norton-Kyshe,  op.  cit.  i.  pp.  300-301.  6  Ibid.  p.  318. 
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Justice  observed  that  he  did  not  admire  the  way  in  which  matters 
were  conducted  in  Consular  Courts,  and  declared  that  the  presence 
of  trained  lawyers  in  the  courts  could  only  tend  to  make  the 
proceedings  more  regular.1 

One  of  the  arguments  advanced  by  modern  Chinese  publicists, 
advocating  the  abolition  of  extraterritoriality  in  China,  is  that 
consular  jurisdiction  tends  to  inflict  hardship  on  Chinese  litigants 
before  these  courts,  but  it  is  apparent  that  in  the  early  days  of 
consular  jurisdiction,  at  any  rate,  Chinese  litigants  were  not  the 
only  ones  to  suffer  from  the  courts’  lack  of  acquaintance  with 
English  legal  procedure.  Although  the  desirability  of  admitting 
barristers  to  Consular  Courts  was  clearly  recognised  in  1853, 
three  years  later  Mr.  Rutherford  Alcock  refused  to  permit 
litigants  to  be  represented  by  counsel,  whereupon  three  barristers, 
Messrs.  Bridges,  Kingsmill,  and  Green,  addressed  a  memorial 
to  the  Foreign  Secretary,  the  Earl  of  Clarendon,  claiming  the 
privilege.  Pending  a  reply  to  this,  the  Superintendent  of  Trade, 
Sir  John  Bowring,  suggested  that  the  barristers’  claims  should  be 
suspended,  but  the  Chief  Justice  ruled  that  they  should  be  heard, 
unless  the  Superintendent  of  Trade  were  prepared  to  issue  an 
order  to  the  contrary7.  This,  however,  Sir  John  Bowring  refused 
to  do.  Eventually,  a  reply  was  received  from  the  Foreign  Office, 
dated  January7  9,1856,  conceding  the  right.2  About  the  same  time 
British  lawyers  were  admitted  to  American  Consular  Courts,3 
although  American  lawyers  had  to  wait  until  the  opening  of  the 
British  Court  for  China  and  Japan  at  Shanghai  in  1865  before 
they  were  admitted  to  British  courts. 

The  Order  in  Council,  establishing  a  consular  code  for  China, 
was  issued  on  June  13,  1853,  and  published  in  Hong  Kong  on 
August  11  of  that  year.4  This  order  repealed  the  Consular 
Ordinances  passed  by  the  Superintendent  of  Trade  and  the 
Legislative  Council  of  Hong  Kong,  as  well  as  certain  previous 
Orders  in  Council.  There  were  not  a  great  many  ordinances. 
Six  were  passed  in  1844  (the  second  wrongly  numbered  No.  3 
of  1844,  making  the  total  apparently  seven),  two  in  1846,  three  in 
1847,  four  in  1849, two  m  1850,  and  three  in  1852. 5  Commenting 
on  this  order,  Mr.  Norton-Kyshe  observes  : 

1  Norton-Kyshe,  op.  cit.  i.  p.  332.  2  Ibid.  p.  374.  3  Ibid.  p.  375. 

4  For  an  account  of  this,  see  Chapter  IV,  Section  VII. 

5  Norton-Kyshe,  op.  cit.  ii.  p.  77. 
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“  The  Order  had  many  and  great  defects.  Conferring  ample 
powers  for  the  government  of  peaceable  and  well-disposed  mercantile 
communities,  it  was  utterly  inadequate  for  the  governance  of  the 
heterogeneous  mass  who  rushed  into  China  urged  on  by  the  hope  of 
favourable  prospects  for  themselves  amid  the  turmoil  and  confusion 
of  a  great  internal  rebellion  and  a  destructive  foreign  war.  A  fine  of 
a  thousand  dollars  or  twelve  months’  imprisonment  was  no  fitting 
punishment  for  murder  or  arson,  and  yet  it  was  the  only  one  that 
could  with  any  certainty  be  applied.  To  send  a  criminal  for  trial  to 
Hong  Kong  was,  as  a  general  rule,  to  ensure  his  acquittal  and  release. 
The  most  serious  crimes  in  their  nature  and  their  consequences  were 
those  committed  on  the  persons  or  properties  of  the  Chinese.  In 
such  cases  there  was  no  possibility  of  procuring  sufficient  evidence  to 
obtain  a  conviction  from  a  Hong  Kong  jury.  .  .  . 

“  In  civil  suits,  increasing  daily  in  numbers  and  importance  as 
trade  grew,  the  Consular  Officers  were  without  that  knowledge  of  the 
law  which  alone  could  ensure  a  proper  respect  for  their  decisions. 
Merchants  and  others  were  put  to  very  considerable  expense  by  being 
compelled  to  take  their  cases  either  directly  or  by  appeal  to  the 
Supreme  Court  of  Hong  Kong.”1 

In  1856  a  difficulty  arose  in  the  Supreme  Court  of  Hong 
Kong  respecting  the  law  applicable  to  contracts  entered  into  by 
British  subjects  in  China  for  the  cession  of  property  in  China. 
The  acting  Attorney- General,  Mr.  Bridges,  advised  “  that  the 
Chinese  were  to  be  considered  as  beyond  the  pale  of  civilised 
nations,  and  that  therefore  such  contracts  were  to  be  regulated 
by  the  law  of  England.”  The  matter  was  sent  home  for  settle¬ 
ment,  and  referred  to  the  Law  Officers  of  the  Crown,  who  delivered 
their  opinion  as  follows  : 

“  We  are  of  opinion  that  British  Tribunals  and  Judicial  Authorities 
in  China  are  bound  to  observe  the  rules  and  principles  of  Public  or 
International  Law,  as  they  are  settled  and  received  by  the  common 
consent  of  European  nations. 

“  We  do  not  concur  in  the  conclusion  of  the  acting  Attorney- 
General,  that  the  Chinese  are  to  be  considered  as  beyond  the  pale  of 
civilised  nations. 

“  In  all  questions  that  may  come  before  any  British  Tribunal  in 
China  relating  to  the  ownership  of  houses  or  lands,  lying  within  the 
dominions  of  the  Emperor  of  China,  the  law  and  custom  of  China,  if 
they  can  be  ascertained,  must  govern  the  decision,  unless  by  the 
terms  of  the  contract  the  law  or  usage  of  some  other  country  can  be 
imported  into  it  ;  and  if  in  any  such  case  the  Chinese  Law  cannot  be 
ascertained,  the  decision  must  be  governed  by  the  principles  of  natural 


1  Norton-Kyshe,  op.  cit.  ii.  p.  78. 
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justice.  There  is  no  pretence  for  the  introduction  of  the  English 
Law  of  real  property. 

“  It  is  a  universal  principle  of  Law  in  Europe,  that  in  all  questions 
respecting  immoveable  property,  the  ‘  lex  loci  rei  sitae  *  prevails  ;  and 
we  think  it  both  right  and  useful  that  the  same  rule  should  be 
acted  on  in  the  administration  of  Justice  in  China.”1 

It  should  be  noticed  that  this  unimpeachable  opinion  admits 
China  only  within  the  pale  of  civilised  nations.  It  does  not  admit 
China  within  the  society  of  civilised  states,  subject  to  international 
law,  a  status  to  which  China  did  not  attain  until  the  beginning  of 
the  present  century.  It  merely  provides  that  the  Chinese  law 
relating  to  the  ownership  or  occupation  of  houses  or  lands  shall 
be  recognised  in  British  courts  in  China.  This  opinion  was 
subsequently  adopted  in  the  celebrated  case  of  Macdonald  v. 
Anderson ,  Tientsin,  1904,  following  a  like  decision  of  the  Privy 
Council  in  Secretary  of  State  for  Foreign  Affairs  v.  Charlesworth , 
Pilling  &  Co?  relating  to  land  in  Zanzibar. 

In  1858  the  question  of  the  validity  of  marriages  of  British 
subjects  in  Chinese  ports  including  Macao  arose,  and  the  Foreign 
Office,  in  a  despatch  to  Sir  John  Bowring,  ruled  that  the  power 
given  to  consuls  by  12  &  13  Viet.  cap.  68  to  solemnise  marriages 
did  not  in  any  way  interfere  with  any  marriages  valid  inde¬ 
pendently  of  the  statute  ( e.g .  marriages  celebrated  before  clergy¬ 
men  of  the  Church  of  England  in  China).3  In  the  following  year 
the  inconveniences  resulting  from  the  combination  of  the 
Governorship  of  the  colony  of  Hong  Kong  with  the  Chief  Super¬ 
intendent  of  British  Trade  in  China  were  ended  by  the  appoint¬ 
ment  of  the  Honourable  Frederick  W.  A.  Bruce,  C.B.,  as  British 
Minister  to  China  and  Chief  Superintendent  of  Trade, 
Mr.  Hercules  Robinson  being  appointed  Governor  of  Hong  Kong. 
Following  this,  the  headquarters  of  the  Superintendency  of  Trade 
were  removed  to  Shanghai.  In  i860  an  Order  in  Council  was 
passed  repealing  an  order  of  the  previous  year  providing  for  the 
exercise  of  jurisdiction  by  consular  officers  over  British  subjects 
in  Japan.  This  in  turn  was  amended  by  a  further  order  of 
February  4,  1861.  The  result  of  those  changes  was  that  the 
Supreme  Court  of  Hong  Kong,  in  virtue  of  Letters  Patent  under 

1  Norton- Ky she,  op.  cit.  i.  p.  377. 

52  (1901)  A.C.  p.  373.  For  an  extract  from  Bourne,  J.’s,  judgment  in 
Macdonald  v.  Anderson ,  see  Appendix  XXV. 

3  See  further,  Appendix  XXIV. 
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the  Great  Seal,  was  invested  with  jurisdiction  both  concurrent 
and  appellate,  in  civil  suits  originating  in  Japan. 

In  1862  an  important  question  arose  concerning  the  position 
of  British  subjects  in  the  service  of  the  Chinese  Government. 
Mr.  (later  Sir)  James  Stephen,  having  been  asked  that  year 
“  whether  a  British- Chinese  tide-waiter  is  justified  in,  or  can  be 
proceeded  against  for  shooting  a  British  merchant,  running  cargo, 
i.e.  protecting  his  smuggled  goods  and  resisting  their  seizure  by 
force,”  replied  : 

“  Unless  as  restrained  by  treaty  there  is  no  law  to  prevent  the 
Chinese  adopting  what  regulations  they  think  proper  to  prevent 
smuggling  (a  right  which  is,  moreover,  expressly  recognised  and 
confirmed  by  Article  46  of  the  Treaty  of  Tientsin),  and  we  may  even 
suppose  a  regulation  that  in  the  event  of  a  man  running  cargo,  he  is 
to  be  shot  down  if  he  cannot  otherwise  be  taken  and  the  cargo  secured. 
If  such  a  regulation  exist  then  I  think  a  British-Chinese  Customs 
officer  may  defend  himself  in  an  English  Court  under  it  if  bona  fide 
carried  out  while  in  the  exercise  of  his  duty,  whatever  unfortunate 
results  may  ensue.”  1 

It  should  be  noticed  that  this  opinion  implies  that  such  persons 
remain  within  the  jurisdiction  of  British  courts.  The  same  ques¬ 
tion  was  raised  in  the  same  year,  in  a  more  practical  form,  when 
a  British  subject  attempted  to  sue  another  British  subject  in  the 
employment  of  the  Chinese  Customs  service  for  acts  done  by  him 
in  the  capacity  of  a  Chinese  Customs  officer.  The  question  was 
submitted  to  the  Foreign  Secretary,  and  by  him  to  the  Law  Officers 
of  the  Crown,  who  held  (1)  that  such  persons,  in  the  service  of 
the  Emperor  of  China,  “  do  not,  by  virtue  of  that  service,  cease 
to  be  ‘  British  subjects  ’  under  the  terms  of  the  Order-in- Council  ” 
of  1853,  and  (2)  that  for  acts  done  by  them  officially  in  the  service 
of  the  Chinese  Government,  when  such  justification  is  pleaded 
and  proved,  they  are  not  civilly  liable.  It  was  also  held  that  the 
Supreme  Court  of  Hong  Kong  had  no  power  to  issue  a  mandamus 
to  a  Consular  Court  under  such  circumstances.2  On  the  question 
of  a  British  subject’s  criminal  liability  for  acts  done  in  the  service 
of  the  Chinese  Government,  a  case  of  the  very  type  contemplated 
by  Sir  James  Stephen  in  1862  arose  in  1881,  when  Edward  Page, 
a  British  subject  in  the  service  of  the  Chinese  Customs,  was 

1  Norton- Kyshe,  op.  cit.  ii.  pp.  45-46. 

2  See  further,  Appendix  XXVI. 
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tried  before  the  British  Consular  Court  at  Canton  for  the  murder 
of  Li  Amai  at  Hato,  in  Kwangtung,  on  October  26,  1880. 

The  deceased  was  a  Chinese  smuggler  who  had  resisted 
capture,  and  revenue  officers  were  empowered  by  the  laws  of 
China  even  to  kill  such  persons  if  they  resisted.  Moreover,  the 
Chinese  authorities  had  acquitted  Page  of  all  blame  for  the 
shooting,  having  ratified  it  as  an  act  of  State.  The  accused 
objected  to  the  jurisdiction  of  the  court,  but  this  was  not  sustained 
by  Chief  Justice  French,  of  the  Supreme  Court  for  China  and 
Japan.  Three  articles  of  the  China  and  Japan  Order  in  Council, 
1865,  applied  to  the  case.  They  were  as  follows  : 

“  Article  IV.  All  Her  Majesty’s  jurisdiction  exerciseable  in 
China  or  in  Japan  for  the  judicial  hearing  and  determination  of  matter 
in  difference  between  British  subjects  or  between  foreigners  and 
British  subjects,  or  for  the  administration  or  control  of  the  property 
or  persons  of  British  subjects,  or  for  the  repression  or  punishment  of 
crimes  or  offences  committed  by  British  subjects,  shall  be  exercised 
under  and  according  to  the  provisions  of  this  Order,  and  not  other¬ 
wise. 

“  Article  V.  Subject  to  the  provisions  of  this  Order,  the  civil  and 
criminal  jurisdiction  aforesaid  shall,  as  far  as  circumstances  admit, 
be  exercised  upon  the  principles  of  and  in  conformity  with  the 
Common  Law,  the  Rules  of  Equity,  the  Statute  Law,  and  other  law 
for  the  time  being  in  force  in  and  for  England,  and  with  the  powers 
vested  in  and  according  to  the  course  of  procedure  and  practice 
observed  by  and  before  Courts  of  Justice  and  Justices  of  the  Peace  in 
England,  according  to  their  respective  jurisdictions  and  authorities. 

“  Article  VI.  Except  as  to  offences  made  or  declared  such  by  this 
Order,  or  by  any  Regulation  or  Rule  made  under  it,  any  act  that 
would  not  by  a  Court  of  Justice  having  criminaljurisdiction  in  England 
be  deemed  a  crime  or  offence  making  the  person  doing  such  act  liable 
to  punishment  in  England,  shall  not,  in  the  exercise  of  criminal  juris¬ 
diction  under  this  Order,  be  deemed  a  crime  or  offence  making  the 
person  doing  such  act  liable  to  punishment.” 

The  jury  found  the  accused  not  guilty.1 

As  a  result  of  this  case  the  Inspector-General  of  Customs 
directed  that,  if  similar  cases  arose  in  future,  the  foreign  employee 
of  the  Customs  accused  must  resign  at  once  and  report  to  his 
Consul  for  trial.  If  convicted,  his  resignation  was  to  be  per¬ 
manent  ;  if  acquitted,  he  was  to  be  reinstated.2  Three  years 

1  Norton- Kyshe,  op.  cit.  ii.  pp.  328-329  ;  Morse,  International  Relations , 
ii.  pp.  318-319. 

2  Morse,  International  Relations  p.,  ii.  319. 
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later  another  Customs  case  arose.  Logan,  a  Customs  officer  at 
Canton,  ordered  some  Chinese  loafers  to  get  off  his  doorstep. 
They  refused,  and  resisted,  whereupon  Logan  produced  a  rifle 
and  shot  into  the  crowd,  killing  a  boy  and  dangerously  wounding 
a  man.  He  was  tried  by  the  British  Consular  Court,  found  guilty 
of  manslaughter,  and  sentenced  to  seven  years’  imprisonment, 
two  colleagues,  charged  with  complicity  in  the  affray,  being 
acquitted.  The  result  of  the  trial,  on  being  communicated  to 
the  Chinese,  was  the  occasion  of  disturbances,  during  which  a 
Portuguese  watchman  on  the  British  steamer  Hankow  kicked 
a  Chinese,  who  rolled  into  the  water  and  was  drowned,  where¬ 
upon  the  mob  rose,  tried  to  burn  the  steamer,  and  eventually 
attacked  the  Foreign  Settlement  on  Shameen,  pillaging  and 
burning.  The  mob  was  eventually  driven  off  by  Chinese  troops. 
On  this  case  Dr.  Morse  comments  with  force  : 

“  The  judgment  on  Logan  and  his  two  companions  was  in 
accordance  with  English  law,  which  punishes  the  intention,  but  not 
the  result  ;  whereas  Chinese  legal  procedure  regulates  punishment 
by  the  result  and  not  by  intention,  the  judicial  penalty  under  Chinese 
law  for  ‘  homicide  during  an  affray,  though  without  any  express 
desire  to  kill,’  being  death  by  strangulation.  In  this  case  the  Western 
procedure  shows  badly  beside  the  Chinese.  The  wanton  act  of  a 
man  inflamed  by  drink  causes  the  death  of  one  innocent  of  offence  ; 
and  the  maximum  penalty,  inflicted  on  the  offender,  does  not  satisfy 
the  sense  of  justice  of  the  compatriots  of  the  murdered  boy.  The 
Canton  viceroy  and  the  Tsungli  Yamen  both  protested  against  the 
inadequacy  of  the  punishment.  English  law  could  inflict  no  other 
penalty,  and  because  of  this  powerlessness  the  Chinese  nation  was 
disturbed.”  1 

It  would  appear  that  even  subjects  of  extraterritorial  Powers 
in  the  military  service  of  the  Chinese  Government  remain  subject 
to  consular  jurisdiction.  In  1862  General  Burgevine,  an  American 
subject,  succeeded  General  Ward  in  command  of  a  Chinese  army 
to  suppress  the  Taiping  Rebellion.  In  January  1863,  being 
refused  necessary  sums  for  the  payment  of  his  troops,  he  assaulted 
the  Chinese  banker  who  was  to  advance  the  money,  and  carried 
it  off  by  force.  The  Chinese  threatened  him  with  capital  punish- 

1  Op.  cit.  ii.  pp.  320-321.  In  1885  two  foreigners  were  appointed  by  the 
Chinese  Government  to  supervise  the  collection  of  duties  on  opium  within 
the  International  Settlement  at  Shanghai.  It  was  expressly  stipulated  that 
they  should  remain  subject  to  the  jurisdiction  of  their  national  authorities 
(Kotenev,  Shanghai  :  Its  Municipality  and  the  Chinese,  pp.  273-274). 
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ment,  and  dismissed  him.  In  retaliation,  he  seized  the  steamer 
Kajow  and  joined  the  Taipings,  and  the  Chinese  offered  a  reward 
of  3000  taels  for  the  delivery  of  Burgevine,  alive  or  dead. 
Accordingly  a  letter  signed  by  eleven  consuls,  including  those  of 
the  United  States,  Great  Britain,  and  France,  was  despatched, 
protesting  against  any  arrest  or  trial  of  Burgevine,  otherwise  than 
in  accordance  with  American  law.  Burgevine  was  thereupon 
arrested  by  the  American  Consul  and  deported  to  Japan.  In 
1864  he  joined  the  Taipings  a  second  time,  and  was  captured  by 
the  Imperial  forces,  who  sent  him  to  Soochow.  He  did  not 
arrive,  and  the  American  Consul  demanded  his  surrender.  The 
Chinese  replied  that  he  had  been  accidentally  drowned  on  the  way. 
Prior  to  this  the  United  States  had  renounced  jurisdiction 
over  Burgevine,  on  the  understanding  that  the  renunciation 
was  voluntary,  “  and  not  from  Chinese  right  under  treaty 
stipulations.”  1 

In  1874  a  number  of  American  officers  took  service  with  the 
Japanese  in  contemplation  of  a  proposed  attack  on  Formosa, 
then  subject  to  China.  One  of  them,  General  Le  Gendre,  was 
arrested  by  the  Consul  at  Amoy  and  sent  to  Shanghai.  He  was 
there  released,  since  it  seemed  that  the  enlistment  constituted 
no  infringement  of  the  American  neutrality  act.2 

In  1885  Mr.  Bayard,  American  Secretary  of  State,  wrote  to  the 
American  Minister  in  China  : 

“  The  obligation  of  a  neutral  government  to  prevent  its  citizens 
from  joining  in  hostile  movements  against  a  foreign  state  is  limited 
by  the  extent  to  which  such  citizens  are  under  its  jurisdiction  and  by 
the  municipal  laws  applicable  to  their  actions.  Hence,  a  citizen 
outside  of  such  jurisdiction  may  not  be  controlled  in  his  free  acts, 
but  what  he  does  is  at  his  own  risk  and  peril.  If  he  offers  his  services 
to  a  combatant,  that  is  a  matter  of  private  contract,  which  it  may  be 
equally  improper  for  his  own  government  to  forbid  or  protect  ;  and 
such  service  in  legitimate  war  is  not  contrary  to  international  law. 

“  In  China,  however,  foreign  Powers  have  an  extraterritorial 
jurisdiction  conferred  by  treaty.  This  jurisdiction  is  in  nowise 
arbitrary,  but  is  limited  by  laws,  and  is  not  preventive  but  punitory. 
If  a  citizen  of  the  United  States  in  China  commit  an  offence  against 
the  peace  of  China,  it  is  triable  in  the  consular  courts  ....  But 
the  simple  act  of  entering  into  a  private  contract  to  serve  either 
combatant  in  open  warfare  would  not  appear  to  be  triable  under  this 

1  Morse,  International  Relations,  ii.  pp.  83-89. 

2  Ibid.  p.  273. 
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section  ; 1  and  even  if  it  were,  this  Government  would  have  no  rightful 
power  to  forbid  such  service.”  2 

There  was  never  any  question  whether  the  consuls  themselves 
were  subject  to  the  jurisdiction  of  the  Consular  Courts  in  China. 
In  1873  George  Whittingham  Caine,  British  Consul  at  Hankow, 
and  son  of  a  former  prominent  magistrate  of  Hong  Kong,  was 
charged  at  the  Supreme  Court  for  China  and  Japan  with 
embezzling  £1041  145.  3 J.,  being  public  money.  He  was  found 
guilty  and  sentenced  to  two  years’  imprisonment.  The  prisoner 
died  in  gaol  six  months  later.3 

In  1864  the  Governor  of  the  colony  was  empowered  to 
pardon  criminals  imprisoned  in  the  Hong  Kong  gaol  under 
sentence  from  Consular  Courts — a  power  which,  apparently,  he 
no  longer  possessed,  after  the  separation  of  the  Superintendency 
of  Trade  from  the  office  of  Governor. 

The  extension  of  the  jurisdiction  of  the  Supreme  Court  of 
Hong  Kong  to  British  subjects  in  Japan  in  i860  was  really  only 
a  prelude  to  the  creation  of  a  separate  Supreme  Court  for  British 
subjects  in  those  countries.  This  change  had  already  been  fore¬ 
shadowed  by  the  separation  between  the  Superintendency  of 
Trade  and  the  Governorship  of  Hong  Kong  in  1859.  As  an 
indication  of  the  coming  changes,  The  Times  of  July  13,  1863, 
contained  an  unfortunate  and  ill-informed  article  upon  the  con¬ 
nection  between  the  Supreme  Court  of  Hong  Kong  and  the 
British  communities  in  China  and  Japan.  After  commenting 
unfavourably  upon  the  conduct  of  British  subjects  in  China 
and  Japan,  it  observes  : 

“  This  Supreme  Court  of  Hong  Kong  is  the  greatest  nuisance  in  the 
East.  Any  Consul  or  Custom-House  officer  who  dares  to  take  any 
measures  against  any  of  the  ‘  scum  of  Europe  ’  found  running  goods, 
or  levying  blackmail,  or  shooting  natives  in  China  or  Japan  is  imme¬ 
diately  sued  in  the  Supreme  Court.  The  Consul  or  official  is  there 
tried  by  the  very  class  which  it  is  his  duty  to  keep  in  order.  The 
result  is  uniform.  As  in  the  case  of  Sir  R.  Alcock,  the  judge  is  always 
mulcted  in  damages  and  the  criminal  is  let  loose.  The  verdicts  given 
in  that  Hong  Kong  Supreme  Court  have  sometimes  been  so  whimsi¬ 
cally  unjust  that  they  are  fitter  for  a  jest-book  than  for  a  grave  discus¬ 
sion.  So  long  as  such  a  jurisdiction  exists  we  have  no  right  to  talk 

1  Section  4102  of  the  Revised  Statutes,  punishing  insurrection  against  the 
Government  of  China. 

2  Moore,  Digest,  ii.  pp  632-633. 

5  Norton- Kyshe,  op,  pit.  ii.  pp.  220-221. 
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either  to  the  Chinese  or  Japanese  of  civilisation  or  Courts  of  equal 
justice.  If,  however,  we  were  to  confine  the  jurisdiction  of  the  Hong 
Kong  Court  as  we  have  suggested,  and  if  we  gave  an  appeal  direct 
from  the  Consular  Courts  to  the  Privy  Council,  we  do  not  think  we 
should  be  driven  to  Lord  Grey’s  extreme  remedy,1  or  that  we  need 
have  recourse  to  the  Chinese  or  the  Japanese  criminal  code.” 

It  is  greatly  to  be  regretted  that  the  writer  of  this  article  com¬ 
pletely  ruined  what  was  undoubtedly  a  good  case  by  such  un¬ 
intelligent  criticisms.  The  Times ,  as  the  defender  of  the  political 
liberties  of  the  British  subject  during  the  nineteenth  century, 
was  obviously  not  familiar  with  the  Compton  case  ;  but  normal 
prudence  should  have  hinted  at  the  true  reason  why  the  decisions 
of  non-legal  consuls  were  so  frequently  reversed  by  the  Supreme 
Court  of  Hong  Kong  on  appeal.  During  its  connection  with 
consular  jurisdiction  in  China,  the  Supreme  Court  had  been 
a  bulwark  against  executive  encroachment  of  a  particularly 
dangerous  type  upon  the  liberties  of  the  subject.  It  may  have 
been  true,  as  The  Times  declared,  that  the  penalties  for  crimes 
committed  by  British  subjects  in  China  and  Japan  were  inade¬ 
quate,  but  it  was  scarcely  the  fault  of  the  Supreme  Court  that  the 
Orders  in  Council  were  badly  drawn.  On  the  other  hand,  consuls, 
not  infrequently  acting  with  the  desire  to  prove  to  Chinese  critics 
what  an  impersonal  thing  British  justice  was,  upon  occasion 
created  rules  for  the  special  purpose  of  holding  particular  indi¬ 
viduals  liable  under  them,  or  alternatively  punished  British 
subjects  for  acts  which  were  nowhere  forbidden  by  law.  It  will 
be  remembered  that  this  was  one  of  the  grounds  of  objection, 
on  the  part  of  the  Westerners,  to  Chinese  jurisdiction  earlier  in 
the  century,  and  it  was  therefore  not  surprising  that  they  protested 
when  the  same  methods  were  adopted  towards  them  by  their  own 
consular  officials.  Again,  the  consuls  themselves  were  for  the 
most  part  legally  uneducated  and  attempted  to  ride  roughshod 
through  legal  principle,  and  they  added  to  the  difficulties  of  their 
position  in  the  early  days  by  refusing  to  admit  trained  lawyers 
to  their  courts,  with  the  result  that  they  had  frequently  only 
themselves  to  blame  when  their  decisions  were  reversed  upon 
appeal,  and  they  themselves  brought  before  the  Supreme  Court. 
It  was  for  these  reasons,  and  for  these  alone,  that  the  Supreme 
Court  was  designated  by  The  Times  as  “  the  greatest  nuisance  in 

1  I.e.  renunciation  of  extraterritorial  rights. 
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the  East.”  As  for  the  astounding  assertion  that  the  decisions  of 
the  Supreme  Court  were  sometimes  “  so  whimsically  unjust  that 
they  are  fitter  for  a  jest-book  than  for  a  grave  discussion,”  a  survey 
of  the  history  of  the  Supreme  Court  fails  to  reveal  the  least  trace 
of  justification  for  such  an  assertion.  Errors  of  law  there  may 
have  been,  since  a  comparatively  young  officer  of  the  colonial 
government,  with  little  further  experience  than  tenure  of  a 
magistracy  gives,  might  be  called  upon  to  administer  justice  in  the 
colony  during  the  absence  of  the  Chief  Justice,  but  certainly 
there  was  nothing  to  justify  or  excuse  the  sweeping  assertions  of 
this  prejudiced  criticism.  The  truth  of  the  matter  was,  however, 
that  the  article  was  inspired,  foreshadowing  desirable  changes, 
but  at  the  same  time  it  had  completely  misunderstood  the  reasons 
for  those  changes.  With  the  separation  of  the  offices  of  Super¬ 
intendent  of  Trade  and  Governor  of  Hong  Kong,  the  ultimate 
control  of  British  subjects  in  China  had  passed  to  the  ambassadors 
at  Peking  ;  in  other  words,  a  separation  had  been  made  between 
the  colony  of  Hong  Kong  and  the  British  in  China — a  separation 
which  has  persisted  right  down  to  the  present  day.  Under  these 
circumstances  any  further  connection  between  the  Supreme  Court 
of  Hong  Kong  and  the  British  Consular  Courts  in  China  would 
have  been  anomalous.  Another  point  of  considerable  import¬ 
ance  was  the  inconvenience  involved  in  transmitting  cases  from 
China  to  Hong  Kong  for  trial,  and  the  difficulty  of  assembling 
the  necessary  evidence  to  the  Supreme  Court.  Accordingly, 
an  Order  in  Council  of  March  9,  1865  (promulgated  in  the  Hong 
Kong  Government  Gazette  of  June  17),  abolished  the  Supreme 
Court’s  jurisdiction  over  British  subjects  in  China,  creating  in 
its  place  a  new  Supreme  Court  of  Civil  and  Criminal  Judicature 
for  China  and  Japan,  to  be  situated  in  Shanghai.  Since  1859  the 
right  to  make  rules  and  regulations  for  the  preservation  of  peace 
and  order  of  British  subjects  in  China  had  belonged  to  the  British 
Minister  at  Peking,  who  had  also  an  appellate  jurisdiction  in  all 
cases  resulting  from  a  breach  of  those  rules  and  regulations  ; 
the  British  Minister  in  Japan  had  similar  powers. 

As  was  not  altogether  unexpected,  The  Times  welcomed  the 
recent  changes  in  the  following  terms  : 

“  Upon  the  whole,  this  very  comprehensive  scheme  of  judicature 
has  been  well  drawn  up,  and  the  great  and  multifarious  subjects  it 
comprehends  have  been  treated  with  much  ability.  We  have  indi- 
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cated  some  particulars  in  which  we  think  it  might  be  improved,  and 
in  which  it  will  be  found  faulty  in  working.  The  great  necessity, 
however,  is  that  it  should  be  supplemented  by  some  arrangement  for 
combined  action  among  the  Treaty  Powers.  The  immediate  effect 
of  the  promulgation  of  this  Order  at  Shanghai  will  be  that  the 
‘  rowdies  *  of  the  East  will  declare  themselves  Americans,  or  Portu¬ 
guese,  or  Germans,  according  to  the  circumstances,  but  will  always 
declare,  notwithstanding  the  registry,  that  they  are  not  British 
subjects.  The  new  Order  is  an  important  step,  but  to  render  the 
subject  certain,  and  the  remedy  complete,  we  must  go  further.  If 
one  Treaty  Power  can  create  this  complete  judicial  hierarchy  in  the 
territories  of  independent  states,  all  others  may  do  so.  Is  it  not 
possible  for  all  the  Treaty  Powers  to  combine  to  have  one  Supreme 
Court  and  one  set  of  provincial  Courts,  whereof  there  may  be  different 
judges,  if  they  please,  and  different  laws  administered  to  different 
suitors,  according  to  their  nationalities,  but  whereof  the  jurisdiction 
as  a  Court  might  be  universal  over  all  foreigners  claiming  exemption 
from  Chinese  and  Japanese  tribunals  ?  This  Court  would  spread  a 
net  large  enough  to  catch  all  the  European  vagabonds,  but  now,  while 
each  nation  makes  its  separate  cast,  the  worst  fish  of  prey  escape 
between  the  little  independent  nets.  No  doubt,  however,  there  are 
difficulties  in  the  way  of  such  an  arrangement  as  this.  We  can  only 
hope  that  some  general  scheme  may  ultimately  be  perfected,  and, 
meanwhile,  thank  our  own  government  for  the  step  now  taken  to  clean 
our  national  conscience  before  the  face  of  our  barbarian  allies.” 

Such  a  scheme,  if  adopted,  would  have  had  a  number  of 
interesting  consequences.  In  the  first  place,  it  would  have 
greatly  simplified  the  system  of  extraterritorial  jurisdiction  in 
China,  even  though  a  number  of  differing  national  laws  would 
have  been  administered  in  the  extraterritorial  courts.  The  sug¬ 
gestion  also  clearly  implies  that  all  Western  nations  have  an 
admitted  right  to  extraterritorial  jurisdiction  which  would  thus 
have  been  extended  in  scope.  Moreover,  the  system  would  have 
tended  to  become  more  permanent,  since  unanimity  among  the 
Powers  would  have  been  required  to  modify  or  abolish  it.  But, 
on  the  other  hand,  it  is  at  least  probable  that  such  a  system  would 
have  done  more  to  influence  the  movement  towards  law  reform 
in  China,  and  would  thus  ultimately  have  led  to  the  administration 
of  large  portions  of  the  modern  Chinese  codes  in  the  extra¬ 
territorial  courts  than  has  been  possible  under  the  national  systems 
which  were  gradually  evolved. 

The  British  Supreme  Court  for  China  and  Japan  was  opened 
on  September  4,  1865,  Sir  Edmund  Hornby  being  appointed  the 
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first  Judge,  and  G.  W.  Goodwin,  Esq.,  Assistant  Judge.  After 
Sir  Edmund  Hornby  had  read  the  warrants  appointing  himself 
and  his  colleagues,  Messrs.  Myburgh  and  Robinson  signed  the 
roll,  entitling  them  to  plead  at  the  Court,  and  Mr.  Eames,  an 
American  subject,  was  admitted  to  a  similar  privilege.  “  The 
Judge  having  intimated  that  the  trial  of  important  cases  would 
not  be  allowed  to  clash  with  the  labour  entailed  on  residents  by 
the  closing  of  the  homeward  mail,  the  proceedings  terminated.”1 

Only  two  years  after  the  establishment  of  the  British  Supreme 
Court  at  Shanghai,  one  peculiarity  of  the  new  system  became 
apparent.  In  a  bankruptcy  decision  at  Hong  Kong  the  Chief 
Judge  had  declared  that  all  the  partners  in  a  firm  must  be  present 
in  Hong  Kong  before  the  firm  could  file  a  petition  for  adjudication 
in  bankruptcy.  At  Shanghai,  however,  Sir  Edmund  Hornby 
had  decided,  on  the  contrary,  that  the  resident  partner  or  partners 
could  file  the  petition  as  freely  as  they  could  represent  the  firm  in 
business.  The  difficulties  arising  out  of  such  a  situation  were 
obvious.  Commenting  upon  them,  Mr.  Norton-Kyshe  observes  : 

“  The  Supreme  Court  of  China  and  Japan,  established  by  Order 
in  Council  at  Shanghai,  was  now  totally  independent  of  the  Hong 
Kong  Supreme  Court,  and  the  two  courts  giving  contradictory  decisions 
seemed  as  if  to  drive  suitors  to  despair.  The  case  at  this  stage  called 
for  the  strong  criticisms  both  from  the  Hong  Kong  and  China  press, 
and  the  conclusion  come  to  was  that  the  confusion  had  been  brought 
about  in  a  great  measure  by  the  establishment  of  the  Shanghai  Court. 
The  Hong  Kong  Supreme  Court,  it  was  suggested,  should  be,  as  it 
was  before,  the  head  Court  of  Appeal  for  all  law  business  for  China 
and  Japan.”  2 

It  is  noteworthy  that  this  desire  for  the  reinstatement  of  the 
Hong  Kong  Supreme  Court  as  the  Court  of  Appeal  for  British 
tribunals  in  China  occurred  within  two  years  of  its  denunciation 
in  The  Times  as  “  the  greatest  nuisance  in  the  East.” 

A  further,  and  even  better,  example  of  the  same  point  is 
furnished  by  the  recent  Privy  Council  case  of  Ingenohl  v.  Wing  On.3 
Ingenohl  had  sought  to  restrain  Wing  On  from  selling  boxes  of 
cigars  bearing  certain  trade  marks  which  he  claimed  as  his  own. 
In  an  action  brought  in  the  Supreme  Court  of  Hong  Kong, 
Ingenohl  succeeded.  In  the  British  Supreme  Court  at  Shanghai 


1  Norton-Kyshe  op.  cit.  ii.  p.  80. 

3  North  China  Herald,  vol.  clxiv.  (N.S.),  p.  205. 


2  Ibid.  p.  132. 
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he  failed.  The  Privy  Council  upheld  the  decision  of  the  British 
Court  at  Shanghai. 

In  August  1870  Sir  Edmund  Hornby  proceeded  on  leave, 
having  performed  a  difficult  task  in  establishing  a  British  court  in 
China  on  the  complicated  and  not  altogether  coherent  basis  of 
British  extraterritorial  jurisdiction  in  China  as  it  existed  by 
treaty,  grant,  usage,  and  sufferance,  and  the  complicated  legisla¬ 
tion,  orders,  and  regulations  resulting  from  it.  Six  years  later  he 
retired  from  his  post,  being  succeeded  by  Mr.  G.  W.  Goodwin, 
who  had  been  appointed  Assistant  Judge  when  the  court  was 
created.  Sir  Edmund  Hornby  survived  his  retirement  by  twenty 
years,  but  Mr.  Goodwin  only  enjoyed  his  promotion  to  the  Chief 
Justiceship  for  a  few  months,  since  he  died  at  Shanghai  on 
January  19,  1877. 

Shortly  afterwards  the  question  of  the  creation  of  a  Court  of 
Appeal  from  the  decisions  of  the  Supreme  Court  at  Shanghai 
arose  again  in  a  slightly  different  form,  the  proposal  this  time 
being  to  create  an  intermediate  court  between  the  Supreme 
Courts  of  Hong  Kong,  China,  and  Japan  1  on  the  one  hand,  and  the 
Judicial  Committee  of  the  Privy  Council  on  the  other.  In  August 
1878  the  acting  Chief  Justice  of  Hong  Kong  addressed  a  letter  to 
the  Colonial  Secretary  on  the  subject.  The  proposal  had  been  to 
establish  a  Court  of  Appeal,  comprising  the  two  Chief  Justices, 
to  sit  at  the  place  where  the  appeal  arose.  To  this  the  acting 
Chief  Justice  objected  that  it  would  be  too  costly,  and  would 
therefore  be  of  little  use,  especially  as  the  litigant  was  to  be  given 
the  option  of  resorting  to  that  court  or  to  the  Privy  Council.  In 
the  former  case  there  would  still  be  the  possibility  of  further 
appeal.  The  acting  Chief  Justice,  therefore,  proposed  that  an 
appellate  court  for  Japan  should  be  constituted,  comprising  the 
three  Chief  Justices,  whilst  an  appellate  court  for  Hong  Kong 
and  China  should  be  constituted,  to  include  the  Chief  Justice 
and  the  Puisne  Judge  of  Hong  Kong.  This  amounted,  in  fact, 
to  a  plea  for  the  restoration  of  the  appellate  jurisdiction  of  the 
Supreme  Court  of  Hong  Kong  for  China — a  suggestion  which 
did  not  meet  with  support  and  the  proposal  was  dropped.2 

A  matter  of  some  difficulty  which  arose  from  time  to  time  in 
connection  with  the  exercise  of  British  consular  jurisdiction  in 


1  British  courts  in  Japan  now  had  a  separate  organisation  of  their  own. 

2  For  the  full  text  of  the  acting  Chief  Justice’s  letter  see  Appendix  XXVII. 
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China  was  that  of  Chinese  British  subjects  resident  in  China. 
The  question  was  creating  difficulties  for  British  consular  officials 
so  late  as  1926,  since  the  Nationalist  Government  showed  an 
inclination  to  refuse  extraterritorial  privileges  to  such  persons, 
but  last  century  it  was  necessary  for  the  British  Government  to 
establish  rules  for  dealing  with  such  cases. 

In  1866  Sir  Rutherford  Alcock,  British  Minister  to  Peking, 
published  the  following  notification  upon  the  matter  : 

“  Whereas  it  has  been  brought  to  my  knowledge  that  British 
subjects  of  Chinese  descent  having  all  the  appearance  of  Chinese  and 
speaking  like  natives,  establish  themselves  in  the  interior  of  the 
country  and  permanently  take  up  their  residence  there,  acquiring  all 
the  privileges  of  Chinese  subjects  in  violation  of  Treaty  provisions 
governing  the  status  and  acts  of  British  subjects  in  the  Chinese 
dominions,  it  is  hereby  publicly  notified,  that  anyone  so  offending  is 
liable  to  be  taken  by  the  Chinese  authorities  to  the  nearest  Consular 
port  to  be  handed  over  to  the  British  Consul  for  punishment,  in  the 
same  way  as  any  other  class  of  British  subjects  would  be  punished  for 
a  similar  violation  of  Treaty.” 

In  his  circular  letter  Sir  Rutherford  pointed  out  that  such 
Chinese  were  in  the  habit  of  living  with  their  families  who  had 
never  left  the  country  in  precisely  the  same  way  as  Chinese  sub¬ 
jects,  buying  land  and  even  taking  part  in  local  administration, 
being  entirely  indistinguishable  from  natives.  When  charged 
with  some  offence,  however,  and  only  then,  they  claimed  the 
protection  of  British  laws.  At  the  time  the  treaties  were  drawn 
up,  it  was  never  contemplated  that  extraterritorial  rights  should 
extend  to  any  but  those  whose  birth,  dress,  language,  and  habits 
plainly  distinguished  them  from  Chinese  subjects. 

In  1868  a  further  circular  from  the  British  Minister  at  Peking 
was  published,  providing  that  where  persons  of  Chinese  descent, 
being  British  subjects,  returned  to  China  and  concealed  their 
British  nationality,  they  could  no  longer  claim  the  protection 
accorded  to  British  subjects  in  China.  In  order  to  retain  those 
privileges,  it  was  necessary  for  such  persons  to  adopt  some  dress 
or  costume  clearly  distinguishing  them  from  natives.  As  a  result 
of  this  circular  a  number  of  leading  Chinese  British  subjects  at 
Shanghai  petitioned  the  British  Minister  to  adopt  some  other 
scheme  than  that  of  abandoning  Chinese  dress — but  the  appeal 
was  disregarded.  It  is  worth  while  noticing  that  instances  are 
not  lacking  of  the  infliction  of  hardships  by  the  Chinese  upon 
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Chinese  British  subjects  who  neglected  to  conform  with  these 
requirements,  the  opportunity  being  frequently  embraced  to 
extort  “  squeeze.”  1  On  the  other  hand,  it  cannot  be  denied 
that  these  persons  sometimes  attempted  to  make  the  best  of  both 
worlds,  and  they  protested  strongly  when  they  were  detected  in 
their  foolish  purposes.  Of  this  type  was  the  case  of  Khun 
Yeong  in  1897.  Khun  Yeong  was  a  well-known  Singapore 
Chinese,  a  British  subject,  who  was  imprisoned  for  debt  at  Amoy 
by  the  Chinese  authorities.  It  appeared  that  he  had  neglected  to 
register  himself  at  the  British  Consulate,  and  had  purposely  passed 
himself  off  in  Amoy  as  a  Chinese  subject  and  said  that  he  owned 
land  in  the  interior  of  China.  The  British  Minister  in  Peking 
refused  to  afford  him  protection,  whereupon  Khun  Yeong 
petitioned  the  Governor  of  Straits  Settlements.  In  reply,  the 
acting  Colonial  Secretary  pointed  out  that  Khun  Yeong  (or 
Khun  Yiong)  left  Singapore  when  he  was  five  years  of  age, 
returned  to  China  and  married  ;  that  he  traded  there  as  a  Chinese, 
and  owned  property  in  the  interior,  which  is  forbidden  to  British 
subjects  ;  and  that  he  had  concealed  his  British  nationality  ;  for 
which  reasons  the  British  Government  could  not  allow  persons 
of  Chinese  race,  born  in  Singapore,  to  enjoy  the  benefits  of  a 
double  nationality.  Having  conducted  himself  as  a  Chinese 
subject,  he  must  be  content  to  be  treated  as  one.2 


1  See  Norton- Kyshe,  op.  cit.  ii.  p.  165. 

2  Ibid.  pp.  163-166,  329-330. 
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Morse,  International  Relations  of  the  Chinese  Empire ,  Vol.  I.  Chinese 
Maritime  Customs  Treaties ,  2  vols.  Correspondence  Relating  to 
Insults  in  China ,  1857.  The  Chinese  Repository ,  Vols.  XIII,  XIV, 
XV,  XVI,  XVII,  XVIII.  Correspondence  Relating  to  Operations  in 
Canton  River,  1847.  Papers  Relating  to  the  Murder  of  Six  English¬ 
men,  1848.  Correspondence  Relating  to  Emigration  from  China,  1853. 
Papers  Relating  to  the  Proceedings  of  HM.  Naval  Forces  at  Canton, 
1857.  Moore,  Digest  of  International  Law,  Vol.  II. 

The  first  Anglo-Chinese  War  had  resulted  in  the  conclusion  of 
three  treaties,  guaranteeing  extraterritorial  rights  for  British, 
French,  and  American  subjects  in  China.  The  text  of  the 
relevant  articles  of  these  treaties  has  been  set  forth,  since  they 
served  as  a  model  for  the  later  treaties  concluded  between  other 
Powers  and  China.  Meanwhile,  all  the  nationals  of  other  foreign 
Powers  in  China  seem  to  have  been  impliedly  conceded  the  same 
rights  as  those  enjoyed  by  the  three  treaty  Powers,1  although  this 
privilege  was  subsequently  withdrawn  and  confined  to  those  with 
whom  China  had  concluded  treaties.  In  one  case  the  privilege 
was  expressly  admitted,  for  in  1845  M.  Lannoy,  Belgian  Consul- 
General  in  Indo-China,  following  the  French  and  American 
missions,  proceeded  to  Canton  to  negotiate  a  treaty  on  the  same 
footing  as  the  three  treaty  Powers.  This  was  not  concluded,  but 
an  Imperial  rescript,  supplemented  by  a  despatch  from  Kiying, 
expressly  granted  to  Belgian  subjects  in  China  the  right  to  trade 
under  the  conditions  secured  in  the  existing  treaties.2  The  only 
treaty  actually  concluded  at  this  period,  apart  from  the  British, 
American,  and  French  treaties,  was  that  made  with  Sweden- 
Norway  on  March  20,  1847,  guaranteeing  extraterritorial  rights 


1  Morse,  International  Relations,  i.  p.  332. 


2  Ibid. 
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for  Swedish  and  Norwegian  subjects  in  the  same  terms  as  those 
employed  in  the  American  treaty.1 

By  the  treaties  concluded  at  this  early  period,  criminal  juris¬ 
diction  over  foreigners — that  is  to  say,  in  cases  where  foreigners 
were  accused  of  crime — was  entirely  removed  from  the  Chinese 
authorities,  and  was  given  to  the  appropriate  consular  authorities. 
This  was  the  logical  conclusion  to  the  policy  of  resistance  to 
Chinese  criminal  jurisdiction,  generally  adopted  in  the  past  by 
all  Powers  with  commercial  interests  at  Canton.  It  has  already 
been  noticed,  however,  that  in  the  past,  civil  suits  between 
Chinese  and  foreigners  had  created  few  difficulties,  except  in  the 
case  of  Chinese  bankruptcies,  although  after  the  abolition  of  the 
monopolies  of  the  old  national  trading  companies  there  was  a 
probability  that  more  difficulties  would  arise  in  the  future. 
Palmerston,  at  any  rate,  seems  to  have  been  fully  decided  concern¬ 
ing  the  proper  course  to  adopt,  and  in  his  original  proposals  had 
stipulated  that  all  cases  where  British  subjects  were  defendants 
were  to  be  tried  in  British  courts  in  China.  This  certainly  seemed 
a  sound  principle,  and  was  eventually  followed  in  the  later  treaties, 
but  during  the  progress  of  the  first  war  Palmerston  was  replaced 
at  the  Foreign  Office  (in  1841)  by  the  Earl  of  Aberdeen,  whose 
foreign  policy  was  less  vigorous.  Lord  Aberdeen  therefore  con¬ 
tented  himself  with  securing  exclusive  jurisdiction  in  criminal 
cases  over  British  subjects,  and  concurrent  jurisdiction  over  civil 
cases  where  British  subjects  were  defendants.  The  arrangements 
established  by  the  general  regulations  of  trade  in  1843  were  both 
vague  and  unsatisfactory.  If  the  parties  failed  to  arrange  the 
matter  amicably  the  Consul  was  to  intervene  and  use  his  influence 
to  effect  a  settlement.  If  no  settlement  could  be  reached,  the 
matter  was  to  be  concluded  by  a  species  of  arbitration  by  the 
Consul,  in  conjunction  with  the  Chinese  authorities.2  This 
arrangement  was  bound' to  give  rise  to  disagreements  since  the 
functions  of  each  side  are  left  entirely  undetermined.  On  the 
other  hand,  the  treaties  contemplated  the  settlement  of  all  mixed 
civil  cases  in  this  way,  and  not  merely  those  in  which  the  foreigner 

1  The  Russian  Treaty  of  1852  should  not  be  forgotten,  but  that  belongs  to 
a  different  phase  of  China’s  international  relations.  This  has  already  been 
discussed.  For  the  text  of  the  extraterritorial  articles  of  the  treaty  concluded 
by  Sweden-Norway  see  Appendix  XXVIII. 

2  General  Regulations,  Article  XIII  ;  Treaty  of  Wanghia,  Article  XXIV  ; 
T reaty  of  Whampoa,  Article  XXV. 
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was  defendant.  The  beneficial  consequences  of  such  an  arrange¬ 
ment  could  be  (and  in  fact  were)  avoided  by  the  Chinese 
authorities,  through  their  refusal  to  enforce  the  decisions  of  these 
mixed  decisions,  with  the  result  that  a  different  procedure  is 
provided  in  the  treaties  of  Tientsin. 

There  was  another  class  of  mixed  cases,  however,  which  was 
left  untouched  by  the  first  treaties,  and  which  was,  indeed,  never 
directly  dealt  with  in  the  extraterritoriality  arrangements.  These 
were  the  cases  in  which  a  Chinese  subject  committed  a  crime 
against  a  foreigner.  Altogether  apart  from  the  fact  that  the  nature 
of  Chinese  law  was  likely  to  be  misunderstood  by  the  foreigner, 
and  that  it  was  notoriously  inefficient  in  practice,  there  remains 
the  additional  fact  that  the  Chinese  at  this  period,  as  an  abundance 
of  contemporary  evidence  proves,  considered  the  foreigner  beyond 
the  full  protection  of  the  laws,  and  denied  him  the  rights  of  the 
ordinary  citizen.  Moreover,  the  national  pride  had  just  been 
humbled,  and  Chinese  officials  sought  to  humiliate  the  foreigner 
to  the  utmost  when  he  set  foot  within  the  “  Middle  Kingdom.” 
Added  to  this  was  the  fact  that  China  had  still  no  adequate  con¬ 
ception  whatever  of  her  international  position,  and,  not  being 
a  member  of  the  family  of  nations,  saw  no  necessity  to  extend 
protection  to  aliens  within  her  boundaries.  There  was,  as  yet, 
not  the  faintest  sign  of  any  inclination  to  reform  ;  there  remained 
merely  the  old  proud  exclusiveness,  and  a  certain  cunning  dexterity 
in  averting  the  worst  consequences  of  the  foreigner’s  wrath. 
It  has  been  urged  from  time  to  time  by  Chinese  writers  upon  the 
question  of  extraterritoriality  that,  if  the  Western  nations  had  not 
withdrawn  their  nationals  completely  from  Chinese  jurisdiction 
but  had  appointed  officials  to  enter  the  service  of  the  Chinese 
Government  and  act  as  co-judges  in  genuine  “  mixed  courts  ” 
(such  as  those  which  were  later  established  in  Egypt),  the  West 
would  have  helped,  and  not  obstructed,  the  movement  towards 
legal  reform  in  China.  But  altogether  apart  from  the  fact  that 
the  existence  of  extraterritoriality  in  China  has  been  a  constant 
inducement  to  the  Chinese  to  reform  their  legal  system,  and  so 
rid  themselves  of  it,  any  attempt  to  incorporate  foreigners  into 
the  service  of  the  Chinese  Government  in  1840,  as  judges,  would 
have  been  regarded  as  still  another  threat  to  China’s  superiority 
which  would  have  been  stubbornly  resisted.  The  treatment  of 
Lord  Napier  plainly  indicates  how  the  suggestion  would  have 
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been  received.  The  Imperial  officials,  in  spite  of  all  protests  to 
the  contrary,  would  have  remained  firmly  convinced  that  the 
Western  nations  were  aiming  at  the  conquest  of  China.  Accord¬ 
ingly  (and  more  especially  as  the  Chinese  at  the  period  attached 
no  importance  to  the  exercise  of  jurisdiction  over  foreigners),  the 
Western  nations  contented  themselves  with  what  may  be  termed 
a  purely  defensive  system  of  extraterritoriality. 

Immediately  after  the  conclusion  of  the  treaties,  however,  it  was 
discovered  that  good  faith  on  the  part  of  the  Chinese  was  necessary 
if  the  new  arrangements  were  to  prove  workable.  The  Western 
consular  officer,  when  a  Chinese  complainant  came  before  him 
seeking  redress  against  a  foreigner,  administered  what  may  not 
always  have  been  good  law  (the  frequent  reversal  of  British 
consular  decisions  in  the  Supreme  Court  of  Hong  Kong  alone 
proves  that),  but  what  was,  at  any  rate,  a  straightforward  and 
non-technical  species  of  justice.  Chinese  officials,  on  the  other 
hand,  did  not  hesitate  to  delay,  or  even  deny  altogether,  redress 
to  European  complainants  who  brought  their  cases  before  them. 
This  made  frequent  consular  intervention  inevitable,  in  order  to 
assist  the  worn-out  and  creaking  machinery  of  Chinese  law. 

An  interesting  example  of  Chinese  lack  of  faith  and  perversion 
of  justice  is  afforded  by  an  incident  at  Amoy  in  December  1844. 
By  Article  IX  of  the  Treaty  of  Nanking  the  Chinese  Government 
had  undertaken  not  to  take  any  punitive  action  of  any  kind  against 
those  Chinese  who  had  furnished  supplies  to,  and  otherwise 
assisted,  the  British  forces  in  China  during  the  war.  So  early  as 
1842,  however,  the  Governor  of  Chekiang  in  a  memorial  to  the 
emperor  had  indicated  a  truly  Machiavellian  procedure  which  he 
proposed  to  adopt  towards  these  unfortunate  people.  He  refers 
to  a  report  of  the  provincial  judge  with  approval  as  follows  : 

“  He  has  determined  upon  taking  a  memorandum  of  the  names 
of  the  traitorous  natives,  and  sending  them  back  to  their  homes,  and 
he  has  also  directed  their  mandarins  to  put  strict  restraint  upon  them, 
and  to  take  a  bond  from  the  constables  of  the  place,  and  their  neigh¬ 
bours  and  relations,  and  then  to  hand  in  an  account  of  their  names. 
Thus  we  shall  act  just  in  the  same  manner  as  the  law  respecting 
convicts  that  are  to  be  transported  ordains,  and  we  expect  that  the 
said  local  mandarins  will  manage  this  matter,  and  the  abodes  of  all 
those  that  do  not  arrive  at  the  stated  season  ought  to  be  traced. 
Moreover,  the  mandarins  should  make  inquiries,  whether  they  indeed 
act  lawlessly,  and  punish  them  with  all  due  severity,  and  likewise 
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visit  their  crimes  on  their  neighbours  and  relations  that  originally 
stood  security  for  them.  Supposing  at  their  native  place  some  of 
them  have  no  relations  or  neighbours  to  stand  security  for  them,  the 
local  mandarins  are  responsible  for  instituting  true  investigations, 
whether  or  not  the  said  traitorous  natives  have  not,  in  a  previous 
period,  been  put  down  as  villains,  and  if  there  is  any  evidence  to  bring 
the  case  forward,  and  on  their  guilt  and  transgression  being  proved, 
we  shall  direct  that  they  be,  according  to  truth,  prosecuted  for  their 
old  crimes. 

“I,  your  slave,  have  minutely  looked  over  the  regulations  that 
have  been  arranged  by  the  said  Judge,  which  I  consider  very  apposite  ; 
and  besides  directing  him  to  manage  this  business,  in  accordance 
with  the  resolutions  agreed  upon,  and  to  communicate  these  orders  to 
the  local  officers,  that  they  may  do  their  duty,  and  institute  inquiries, 
without  gradually  getting  remiss,  I  hereby  annex  this  postscript  to 
my  report,  which  I  respectfully  present  for  perusal.”1 

Such,  then,  being  the  attitude  of  the  highest  officials  of  the 
Chinese  empire  towards  the  foreigners  and  those  connected  with 
them,  it  is  not  surprising  to  find  the  British  Consul  at  Amoy, 
Mr.  Rutherford  Alcock,  writing  to  Mr.  Davis,  British  Super¬ 
intendent  of  Trade,  on  December  13,  1844,  to  inform  him  that 
robbery  with  violence  had  been  committed  upon  two  Chinese, 
formerly  employed  by  the  British,  and  that  the  Chinese  authorities 
were  delaying  as  long  as  possible  in  granting  redress.2  There 
was  a  suspicion  that  the  attack  itself  had  occurred  with  the  con¬ 
nivance  of  the  authorities.  Eventually,  the  British  Superintendent 
took  up  the  matter  with  Kiying,3  and  the  matter  was  settled  by  the 
property  being  restored,  but  the  offenders  were  never  punished. 
As  a  result  of  this  case  the  right  of  the  British  to  ensure  redress 
for  injuries  to  Chinese  in  their  employ  was  admitted.4  Neverthe¬ 
less,  the  position  of  those  Chinese  subjects  who  were  in  any  way 
well  disposed  towards  the  British  was  far  from  enviable.  In  1848 
a  Chinese  refused  to  eject  Dr.  Hobson,  a  British  missionary,  from 
a  house  rented  from  him  in  Canton.  He  was  thrown  into  prison, 
where  he  remained  for  six  years,  until  released  through  the  inter¬ 
vention  of  Sir  John  Bowring,  British  Superintendent  of  Trade.5 

1  Correspondence  Relating  to  Insults  in  China,  1857,  pp.  17-18. 

2  Ibid.  pp.  15-16.  3  Ibid.  p.  16. 

4  Ibid.  p.  18.  The  American  attitude  was  similar.  In  1899  the  chief  of 
police  of  Chinkiang  arrested  and  punished  two  Chinese  employees  of  an 
American  subject  without  notifying  the  American  Consul,  and  the  American 
Minister  protested,  alleging  that  the  act  was  contrary  to  treaty  port  usage. 
The  chief  of  police  was  compelled  to  apologise,  and  the  Chinese  authorities 
expressed  their  readiness  to  punish  him  (Moore,  Digest,  ii.  p.  599). 

6  Morse,  International  Relations,  i.  p.  368. 
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An  affray  which  occurred  at  Canton  in  December  1842  well 
illustrates  the  official  British  attitude  during  this  difficult  period 
in  this  and  other  cases.  On  December  7  a  party  of  about  170 
lascars  from  British  ships  at  Whampoa  went  ashore,  with  no 
responsible  officer  in  control.  A  dispute  arose  between  them 
and  some  Chinese  fruit-sellers,  and  a  Chinese  was  wounded. 
This  was  the  signal  for  a  general  riot,  during  which  two  of  the 
lascars  were  killed  and  the  whole  body  driven  back,  in  spite  of 
the  intervention  of  Chinese  soldiers.  As  a  result  the  Dutch  and 
English  factories  were  plundered,1  and  later  were  destroyed  by 
fire.  It  appeared  that  the  mob  had  been  encouraged  to  begin 
an  anti-British  riot  by  some  Chinese  citizens  of  influence  residing 
in  the  neighbourhood.  The  British  merchants  took  up  the  cause 
of  the  lascars,  and  urged  the  Superintendent  to  press  for  redress, 
stating  that  the  brawl  with  the  lascars  was  merely  the  excuse  for 
a  demonstration  which  the  Cantonese  had  long  been  waiting  to 
make.  Sir  Henry  Pottinger,  however,  rebuked  the  merchants 
for  their  habitually  aggressive  attitude,2  and  in  this  was  later 
supported  by  the  Foreign  Secretary,  the  Earl  of  Aberdeen.3 
The  Viceroy,  on  the  British  representative’s  solicitation,  took 
prompt  action,  $267,000  being  paid  as  compensation  and,  follow¬ 
ing  the  usual  Chinese  practice,  six  of  the  principal  rioters  were 
decapitated.4 

An  episode  recalling  the  disputes  at  Canton  before  treaty  days 
occurred  at  Shanghai  at  the  beginning  of  1844,  when  a  British 
subject  from  one  of  the  ships  in  port  went  ashore  to  shoot,  and 
accidentally  wounded  two  boys,  one  of  whom  was  afterwards 
permanently  blinded.  This  time  the  Chinese  authorities  pressed 
for  redress.  There  was  some  difficulty  at  first,  as  the  offender 
could  not  be  found,  and  the  Consul  complained  that  the  local 
authorities  had  not  assisted  the  search  by  tracing  the  boatmen 
who  took  him  ashore.  Eventually  the  employers  of  the  culprit 
were  compelled  to  pay  all  expenses,  but  there  is  no  record  that 
the  offender  was  even  punished,  the  episode  being  treated 
apparently  as  an  accident.5  This  may  well  have  given  the  Chinese 
some  cause  for  dissatisfaction,  for  under  Chinese  law  an  offender 
would  have  merited  severe  punishment,  but  would  have  been 

1  Insults  in  China,  pp.  1-4.  2  Ibid.  pp.  6-9. 

3  Ibid.  pp.  12-13.  4  The  Chinese  Repository ,  vol.  xiii. 

5  Insults  in  China,,  pp.  13-14.  A  despatch  of  October  15,  1846  (p.  62)  says 
that  the  offender  in  this  case  was  never  identified. 


ATTACKS  ON  FOREIGNERS 


254 

entitled  to  purchase  immunity  by  payment  of  a  fine.  Even  under 
English  law  the  question  of  damages  for  negligence  might 
possibly  have  arisen.  Absence  of  punishment  in  such  cases 
gave  the  Chinese  the  impression  that  the  consuls  showed 
partiality — which  was  emphatically  not  the  case.  The  real 
trouble  was  the  vast  difference  between  the  two  sets  of  criminal 
laws  administered.  As  Sir  Robert  Hart  pointed  out  many  years 
later,  what  was  required  was  a  straightforward  criminal  code, 
applicable  to  both  Chinese  and  foreigners,  and  administered  by 
the  Chinese,  with  foreign  assistance  ;  but  this  was  out  of  the 
question  at  this  early  date. 

The  riot  which  occurred  at  Canton  in  June  1844,  and  which 
resulted  in  the  death  of  Hsu  A-man,has  already  been  considered. 
On  March  18,  1845,  Mr.  Montgomery  Martin,  Colonial  Treasurer 
of  Hong  Kong,  Mr.  R.  B.  Jackson,  British  Vice-Consul  at  Canton, 
and  the  Rev.  Vincent  Stanton,  British  chaplain  at  Hong  Kong, 
were  attacked  by  Chinese  whilst  walking  for  exercise  along  the 
North  Wall.  Stones  were  hurled  at  the  foreigners,  and  Mr. 
Jackson  was  attacked  by  men  brandishing  swords  and  daggers. 
The  motives  of  the  attackers  seem  to  have  been  robbery  and 
murder,  for  two  watches  and  several  other  personal  articles  of 
value  were  taken.  In  their  statement  before  Mr.  McGregor, 
British  Consul  at  Canton,  they  observed  : 

“  From  no  nation  in  Europe  would  British  subjects  suffer  this 
treatment,  there  can  be  no  excuse  for  tolerating  a  continuance  of  such 
conduct  towards  us  in  China,  and  we  think  that  there  cannot  be  a 
doubt  that  the  Chinese  Government  have  it  in  their  power  effectually 
to  put  a  stop  not  only  to  the  personal  insults  which  the  English  daily 
experience,  but  also  to  prohibit  effectually  the  repetition  of  the  injuries 
we  have  experienced.  By  our  prohibition  to  enter  the  city  of  Canton, 
the  lower  classes  of  the  Chinese  are  encouraged  to  regard  us  as 
inferiors,  and  to  treat  us  with  marked  contumely.  No  measures  that 
we  are  aware  of  have  ever  been  taken  by  the  authorities  to  prevent  the 
constant  insults  to  which  the  British  community  are  subjected,  and 
which,  instead  of  diminishing  by  time,  or  being  subdued  by  acts  of 
kindness,  seem  to  become  more  frequent  and  more  virulent.”  1 

The  British  Superintendent  of  Trade  took  up  the  matter  at 
once  with  Kiying,  pointing  out  that  the  treaties  had  guaranteed 
the  security  and  protection  of  foreigners  in  China.2  Kiying  acted 
promptly,  and  the  property  was  recovered,  six  of  the  rioters 

1  Insults  in  China,  pp.  19-.20  2  Ibid.  p.  21. 
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being  captured  and  tried.  Two  confessed  to  the  robbery,  and  the 
other  four  to  pelting  the  foreigners  with  stones.1  The  first  two, 
in  accordance  with  Chinese  law,  received  ioo  blows,  their  faces 
were  marked,  and  they  were  sent  into  banishment,  the  remaining 
four  receiving  80  blows  and  also  being  sent  into  banishment.  It 
should  be  noticed  that  these  four  were  punished  by  the  Viceroy 
not  only  for  engaging  in  strife  (which  involved  a  punishment  of 
30  blows  only),  but  for  acting  ruthlessly.2  Two  other  persons 
involved  in  the  attack  were  ordered  to  be  apprehended,  but  there 
is  no  record  of  their  having  been  brought  to  justice.  Neverthe¬ 
less,  on  this  occasion  it  is  clear  that  Kiying  acted  with  prompti¬ 
tude,  and  that  the  full  protection  of  Chinese  law  was  extended 
to  the  foreigners.  Moreover,  a  proclamation  was  issued,  threaten¬ 
ing  the  full  penalties  of  the  law  to  any  who  should  attack  the 
foreigners  in  future.3 

Shortly  afterwards  a  similar  attack  upon  foreigners  occurred 
at  Foochow.  For  some  time  previously  the  attitude  of  the  in¬ 
habitants  towards  the  foreigners  had  been  threatening,  and  on 
August  4,  1845,  the  British  Superintendent  had  found  it  necessary 
to  bring  the  matter  to  the  notice  of  the  Governor- General  of 
Fokien  and  Chekiang.4  The  latter,  in  his  reply,  pointed  out  that 
he  was  willing  to  protect  the  foreigners,  and  that  on  a  previous 
occasion  he  had  sentenced  some  Chinese  who  had  quarrelled  with 
some  British  subjects  to  wear  the  cangue  as  a  deterrent.5  He  also 
suggested  that  a  guard  of  soldiers  should  accompany  foreigners 
when  walking  in  the  vicinity  of  the  port.  The  first  Consul, 
Mr.  Lay,  had  requested  that  the  procedure  should  be  discontinued, 
and  it  was  accordingly  the  custom  to  walk  about  without  pro¬ 
tection.  In  any  case,  it  would  have  proved  entirely  impracticable 
in  the  daily  life  of  the  port.  On  October  4,  however,  whilst  the 
interpreter  attached  to  the  British  Consulate,  Mr.  Parkes,  was 
walking  in  the  Manchu  division  of  the  city,  he  was  hooted,  pursued, 
and  pelted  with  stones,  in  spite  of  his  identity  being  well  known. 
The  British  Consul,  therefore,  made  an  immediate  application 
for  redress  to  the  Tartar  General,  and  a  copy  of  it  was  sent  to  the 
Governor-General.  An  apology  was  immediately  made,  and  the 
offenders  were  seized.  Three  of  them,  being  young,  were  flogged 

1  Insults  in  China,  p.  25.  2  Ibid. 

3  Ibid.  p.  27.  4  Ibid.  p.  29. 

5  Ibid.  p.  33.  The  cangue  was  a  wooden  board,  with  weights  attached, 
fixed  round  the  culprit’s  neck,  and  worn  day  and  night. 
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and  released.1  The  three  others  were  placed  in  the  cangue,  and 
exposed  at  each  of  the  three  gates  of  the  city,  with  a  placard  stating 
their  offence.  At  the  end  of  this  confinement  they  were  flogged. 
The  punishment  inflicted  was  peculiarly  degrading,  since  the 
culprits  were  condemned  to  a  form  from  which  the  Manchus,  as 
the  conquering  race,  were  exempted  by  their  laws.2 

In  spite  of  the  disposition  of  Kiying  to  repress  all  attacks 
on  foreigners  in  Canton,  the  situation  there  remained  extremely 
unsatisfactory — so  much  so,  in  fact,  that  the  British  were 
eventually  compelled  to  forgo  temporarily  their  treaty  right  of 
entry  and  residence  outside  the  factories.  On  February  5,  1846, 
whilst  Commander  Giffard  and  several  other  naval  officers  were 
out  walking  at  Whampoa,  having  landed  to  shoot  wild-fowl,  they 
were  the  victims  of  an  unprovoked  attack  by  a  crowd  of  people 
armed  with  stones  and  incited  by  the  local  village  headman. 
With  great  self-restraint,  they  refrained  from  firing  and  withdrew 
to  their  ships.  Kiying,  on  receiving  a  complaint  from  Sir  John 
Davis,  alleged  that  the  officers  had  violated  Article  VI  of  the 
Treaty  of  the  Bogue,  1843,  which  stated  : 

“  Seamen  and  persons  belonging  to  the  ships  shall  only  be  allowed 
to  land  under  authority  and  rules  which  will  be  fixed  by  the  consul  in 
communication  with  the  local  officers,  and  should  any  persons  what¬ 
ever  infringe  the  stipulations  of  the  article,  and  wander  away  into  the 
country,  they  shall  be  seized  and  handed  over  to  the  British  consul 
for  suitable  punishment.” 

This  restrictive  interpretation  of  the  treaty  would  have  been 
technically  unassailable,  but  for  the  fact  that  the  Canton  authorities 
had  refused  to  make  regulations  stipulating  the  places  where 
British  subjects  could  walk,  as  had  been  done  at  the  other  treaty 
ports.  Reporting  the  affair  to  Kiying,  Sir  John  Davis  pointed 
out  “  that  if  the  Commanders  of  Her  Majesty’s  ships  find  the  laws 
of  the  country  cannot  or  will  not  protect  them,  they  will,  very 
naturally,  be  inclined  to  do  themselves  justice,  and  the  chance 
of  such  occurrences  should  be  guarded  against.”  3  This  was 
obviously  in  the  highest  degree  undesirable,  when  the  two  nations 
were  at  peace,  but  the  question  only  arose  from  the  reluctance 
of  the  Chinese  even  at  this  period  to  extend  the  protection  of 
Chinese  laws,  in  any  degree,  to  the  foreigner.  In  this  particular 


1  Insults  in  China,  p.  34. 


2  Ibid.  p.  35. 


3  Ibid.  p.  39. 
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case  the  local  authorities  sent  to  the  Viceroy  an  entirely  inaccurate 
account  of  the  affair,  and  Kiying  contented  himself  with  urging 
the  village  elders  to  take  further  precautions  to  restrain  the 
villagers  in  future.1  The  matter  then  dropped,  Sir  John  Davis 
commenting  on  the  unsatisfactory  circumstance  that  no  one  had 
been  punished  for  the  attack.2 

At  Foochow  the  situation  seems  to  have  improved  but  little 
after  the  attack  upon  Mr.  Parkes,  although  the  attitude  of  the 
local  authorities  remained  friendly.3  Apparently  the  British 
residents  of  the  place  had  brought  with  them  a  number  of 
Cantonese  servants,  who  were  on  extremely  bad  terms  with  the 
Fukienese,  disturbances  being  frequent.  Unfortunately,  the 
British  residents  had  upon  more  than  one  occasion  supported 
their  servants  in  their  altercations,4  and  this  had  brought  them 
into  disfavour  with  the  population  of  Foochow.  Eventually, 
serious  disturbances  occurred  on  March  31  and  April  1,  1846. 
During  these  disturbances  the  Cantonese  fired  on  the  local 
Chinese,  wounding  two  of  them.5  Meanwhile,  a  band  of  Chinese 
plunderers  completely  looted  the  houses  of  four  Englishmen,  and 
took  away  property.  The  British  claims  amounted  to  $70, 000. 6 
The  local  authorities  did  their  utmost  to  put  down  the  riots,  and 
ordered  out  detachments  of  troops  to  protect  the  foreigners.7 
On  April  7  the  British  Consul,  Mr.  Rutherford  Alcock,  instituted 
an  inquiry  into  the  recent  disturbances,  taking  depositions  of 
British  subjects  and  recording  the  evidence  of  the  Chinese  before 
their  own  authorities.  The  net  result  of  these  proceedings  was 
that  the  Chinese  accused  some  British  sailors  of  taking  some 
provisions  without  payment  and  by  force,  and  that  an  English 
servant  was  charged  with  striking  a  Chinese  porter,  whilst  on  the 
British  side  there  were  charges  of  extreme  violence  and  injury  to 
three  Cantonese  servants,  personal  injury  to  an  English  merchant, 
and  loss  of  property  through  the  plundering  of  two  hongs.8 

Eventually  the  claims  for  compensation  were  reduced  some¬ 
what,  and  the  authorities  finally  paid  $46,133  and  77  cents.9 
Moreover,  twenty-four  prisoners  had  been  tried  for  complicity 
in  the  riots,  and  they  had  been  sentenced  in  accordance  with 
Chinese  law — one  was  sentenced  to  death,  one  died  in  prison, 

1  Insults  in  China,  p.  42.  2  Ibid.  3  Ibid.  p.  44. 

4  Ibid.  pp.  43-44.  5  Ibid.  p.  45.  6  Ibid.  p.  50. 

7  Ibid.  p.  46.  8  Ibid.  p.  48.  9  Ibid.  p.  52. 
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and  the  rest  received  100  blows  and  were  banished.1  Before  this 
episode  was  completely  closed,  Palmerston  had  returned  to  the 
Foreign  Office,  and  in  a  laconic  despatch  of  August  1,  1846,  he 
lays  down  the  following  general  principle  : 

“  With  reference  to  your  despatches  of  the  23rd  of  April  and 
8th  of  May,  respecting  riots  which  had  occurred  at  Foochow-foo  and 
which  had  been  attended  with  the  destruction  of  a  considerable  amount 
of  British  property,  I  have  to  state  to  you  that  it  is  very  right  that  you 
should  claim  from  the  Chinese  authorities  such  compensation  for  the 
British  sufferers  as  they  may,  under  the  circumstances  of  the  case,  be 
fully  entitled  to  receive  ;  but,  of  course,  you  will  not  prefer,  or  allow 
Her  Majesty’s  Consular  Authorities  to  support,  any  claim,  either  on 
the  present  or  any  other  like  occasion,  which  you  shall  not  have 
satisfied  yourself  to  be  perfectly  just  in  its  amount.”  2 

This  general  principle  was  immediately  applied  to  some  of  the 
sufferers  from  the  recent  disturbances  who  attempted  to  claim, 
over  and  above  the  compensation  already  received,  damages  for 
loss  of  trade  in  consequence  of  the  riots.3  Neither  the  Consul 
nor  the  Superintendent  of  Trade  was  prepared  to  support  this 
demand,  and  Palmerston  endorsed  their  attitude.4 

In  July  1846  the  Compton  case,  already  discussed,  occurred. 
Three  months  later  still  another  disturbance  occurred  at  Canton. 
Two  sailors  from  the  Mary  Bannatyne  were  decoyed  into  the 
back  streets  of  the  city,  threatened  with  violence,  beaten,  and 
wounded  with  knives.  No  punishment  for  the  outrage  was  at 
first  inflicted,  and  Palmerston,  to  whom  all  such  attacks  on  British 
subjects  abroad  were  in  the  highest  degree  distasteful,  instructed 
Sir  John  Davis  to  inform  Kiying  that  if  the  Chinese  could  not 
punish  such  offenders  themselves,  it  might  be  necessary  for  the 
British  to  come  and  do  it  for  them.5  This  broad  hint  had  the 
desired  result,  and  on  May  2  Kiying  was  able  to  write  to  the 
British  Superintendent  as  follows  : 

“  The  Nan-hae  Magistrate  reported  respecting  this  affair,  that  he 
had,  after  making  inquiry,  apprehended  Chow-a-ching,  and  I  ordered 
him  to  obtain  his  true  deposition,  and  ascertain  who  were  his  accom¬ 
plices,  that  they  might  be  seized  with  all  rigour  and  prosecuted. 
The  said  magistrate  stated  subsequently  that  he  had  interrogated  him 
by  torture  for  several  days,  and  Chow-a-ching  then  confessed,  that  he 
was  24  years  of  age,  living  in  Nan-hae  district,  Yewlan  street,  and  a 

1  Insults  in  China,  p.  53.  2  Ibid.  p.  51. 

3  Ibid.  pp.  54-61.  4  Ibid.  p.  59. 

6  Correspondence  relating  to  Operations  in  Canton  River ,  1847,  pp.  1-4. 
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pedlar  by  profession.  He  was  on  the  28th  day  of  the  8th  month 
(October  1846)  last  year  in  Kaoute  alley,  when  he  saw  two  foreigners 
followed  by  an  immense  crowd.  Whilst  he  was  looking  on,  he  availed 
himself  of  this  opportunity  to  beat  these  foreigners  with  his  fists. 
At  that  moment,  a  man  whose  name  and  surname  he  does  not  know, 
took  a  club,  and  knocked  a  foreigner  down  ;  but  the  soldiers  and 
police  came  to  the  rescue,  and  they  ran  away  and  dispersed  ;  and 
words  to  that  effect. 

“  (The  magistrate)  then  sent  his  police  runners  to  seize  others, 
and  they  apprehended  one  Leang-a-kew,  who  stated  that  he  was 
22  years  of  age,  and  belonging  to  Haou-pwran  street,  and  selling  pork 
in  Kaoute  street.  On  the  28th  day  of  the  8th  month  (October  1846) 
last  year,  twx)  foreigners  came  there  followed  by  a  crowd,  and  he 
being  apprehensive  that  his  stall  might  be  thrown  down  by  the  throng, 
struck  those  foreigners  with  a  club. 

“  This  evidence  being  true  and  agreeing  with  the  confession  of 
Chow-a-ching,  this  man  as  well  as  Leang-a-kew  received  each  forty 
blows,  for  though  the  law  is  not  severe  in  such  cases,  their  punishment 
ought  to  be  more  comprehensive.  As,  however,  Leang-a-kew  had 
shown  greater  ferocity  on  this  occasion,  it  was  not  expedient  to  be 
lenient  towards  him,  and  he  was  therefore  imprisoned  wTith  fetters 
for  five  months  in  order  to  deter  others.  The  above  details  are 
forwarded  for  examination. 

“As  it  is  apparent  that  Chow-a-ching  and  Leang-a-kew  without 
any  cause  beat  these  sailors — an  act  very  detestable — the  said  magis¬ 
trate  seized  and  examined  them,  and  having  ascertained  the  above, 
punished  them  severally,  with  the  bastinado,  and  imprisonment,  in 
order  to  strike  terror.”1 

The  above  account  of  the  trial  of  these  two  rioters  furnishes 
a  notable  picture  of  Chinese  law  in  action.  It  is  noteworthy  that 
seven  months  elapsed  between  the  time  of  the  riot  and  the  appre¬ 
hension  of  the- offenders,  a  British  expedition  having  been  sent 
to  Canton  in  the  meanwhile.  The  Chinese  magistrates  themselves 
were  under  no  illusions  concerning  the  character  of  the  people 
of  Canton.  In  a  discourse,  published  in  1845,  warning  them  to 
reform,  Hwang,  Governor  of  Canton,  wrote  : 

“  The  people  of  the  province  of  Canton  are,  in  their  manners, 
rude  and  violent.  They  easily  become  bandits,  and  it  is  difficult  to 
compute  the  number  of  those  who  are  annually  involved  in  the  heavy 
penalties  of  the  laws.  And  this  calamity  consists  in  their  unwillingness 
duly  to  appreciate  life.  For  this  reason,  in  utter  disregard  of  the  laws, 
they  commit  violent  robberies  and  kidnap  in  order  to  obtain  ransom- 
money,  thus  appreciating  gain  and  lightly  esteeming  life.  With 


1  Insults  in  China ,  pp.  64-65. 
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deadly  weapons  they  fight  and  commit  cruel  murders,  willingly 
forfeiting  their  life,  thus  lightly  esteeming  it  and  yielding  to  their 
violent  temper.”  1 

Under  these  circumstances  it  is  not  surprising  that  the  position 
of  foreigners  at  Canton  was  rapidly  becoming  intolerable.  In  the 
“  Journal  of  Occurrences  ”  of  The  Chinese  Repository  of  January 
1847  the  following  is  related  : 

“  Even  the  beggar  in  the  streets  may  now  insult  the  foreigners,  not 
only  with  the  approbation,  but  with  the  encouragement  of  his  compeers 
and  countrymen.  Many  cases  could  be  adduced  on  the  point.”2 

Unfortunately  these  indignities  sometimes  provoked  retaliation 
from  the  foreign  sailors  when  they  came  ashore.  The  same 
journal  records  in  October  1845  : 

“  Drunken  sailors  have  done  great  damage  in  many  ways,  at 
Canton.  During  the  month  we  have  seen  them  raving  mad,  like 
demons,  beating  themselves,  beating  one  another,  and  like  a  Malay 
‘  running  amuck  ’  sauntering  through  the  narrow  streets,  pelting  the 
Chinese,  and  overturning  and  smashing  whatever  they  could  that  came 
in  their  way.”3 

It  should  be  observed  that  wherever  this  occurred  there  was 
a  clear  breach  of  treaties.  The  Repository  does  not  state  the 
nationality  of  the  sailors,  and  it  must  be  added  that  whenever 
cases  involving  British  sailors  were  brought  to  the  notice  of  the 
British  authorities  they  were  promptly  dealt  with.  On  the 
Chinese  side  Kiying  and  his  subordinates  did  what  they  could  to 
preserve  order,  executions  being  frequent.  In  July  more  than 
twenty  persons  were  decapitated  on  a  single  day.4  On  February  9, 
1847,  forty-one  were  executed  at  once.5  Moreover  it  is  recorded 
that  twelve  hundred  criminals  were  beheaded  in  Canton  during 
1846,  and  that  many  thousands  more  were  in  prison.6  But 
the  Imperial  officials  were  working  in  direct  opposition  to  the 
wishes  of  a  fanatical  populace,  and  anti-foreign  outbreaks 
continued. 

Matters  came  to  a  head  when,  on  March  12,  1847,  six  English¬ 
men,  including  Lieutenant- Colonel  Chesney,  and  one  American 
paid  a  visit  to  Fatshan,  under  the  escort  of  a  Chinese  official. 

1  The  Chinese  Repository,  xiv.  p.  437.  2  Ibid.  xvi.  pp.  52-53. 

3  Ibid.  xv.  p.  494.  4  Ibid.  p.  352.  5  Ibid.  xvi.  p.  103. 

6  Ibid.  p.  1 51. 
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No  sooner  had  they  arrived,  however,  when  the  populace  attacked 
them  with  stones,  whereupon  the  party  retreated  to  the  boats, 
more  serious  damage  being  averted  only  by  the  efforts  of  the 
Chinese  official.1  Punishment  of  the  offenders  was  demanded, 
but  Kiying  returned  an  unsatisfactory  reply,2  whereupon 
Palmerston  wrote  in  the  strongest  terms,  and  the  policy  of  the 
British  Government  was  declared  to  be  that  it  “  will  exact  and 
require  from  the  Chinese  that  British  subjects  should  be  as 
free  from  molestation  and  insult  in  China  as  they  could  be  in 
England.”  3  How  to  accomplish  this,  however,  was  the  problem. 
British  subjects  were  already  withdrawn  from  Chinese  jurisdiction, 
civil  and  criminal.  It  might  have  been  possible  to  withdraw 
also  all  cases  of  assaults  upon  foreigners  from  Chinese  jurisdiction, 
although  this  does  not  seem  to  have  been  contemplated.  Probably 
the  view  taken  was  that  this  would  be  far  too  serious  a  blow  to 
the  administrative  integrity  of  the  Chinese  empire  ;  yet  the  fact 
remained  that  from  the  standpoint  of  jurisdiction  it  required  two 
sides  to  make  a  treaty  and  the  Chinese  had  countered  the  with¬ 
drawal  of  foreigners  from  their  courts  by  denying  them,  except 
in  response  to  direct  pressure,  the  protection  of  their  courts  in 
cases  where  they  were  injured  by  Chinese  subjects. 

In  the  case  of  the  assault  upon  Lieutenant-Colonel  Chesney 
and  his  companions,  however,  an  expedition  was  sent  from  Hong 
Kong  on  April  1  to  enforce  the  protection  of  British  subjects  by 
a  demonstration  in  Canton.  In  thirty-six  hours  all  the  principal 
Bogue  forts  were  reduced,  with  the  approval  of  other  foreign 
representatives,4  and  the  city  was  entered.  On  April  7  three 
men  involved  in  the  riot  at  Fatshan  having  been  apprehended, 

“  at  5  o’clock,  three  men  were  brought  to  the  Consoo-house,  a  Chinese 
mandarin  of  high  rank  with  other  officials  being  present  on  the  part 
of  the  Chinese,  and  the  Hon.  A.  R.  Johnston,  Captain  Macdougall, 
Captain  Bruce,  Messrs.  Gutzlaff  and  Meadows  and  a  number  of 
others,  on  the  part  of  the  British.  The  men  were  bambooed  in 
succession  by  the  Chinese  officers  of  justice,  and  on  leaving  the 
Consoo-house,  the  mandarin  on  being  required  to  do  so,  explained 
to  the  people,  who  crowded  about  the  barriers,  why  the  men  had  been 
punished  ;  and  it  was  added,  that  for  a  similar  offence  they  themselves 
might  expect  a  like  chastisement.”5 

1  Correspondence  relating  to  Operations  in  Canton  River,  p.  9. 

2  Ibid.  pp.  10-11.  3  The  Chinese  Repository,  xvi.  p.  182. 

4  Correspondence  relating  to  Operations  in  Canton  River,  pp.  17-18. 

6  The  Chinese  Repository,  xvi.  p.  191. 
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Thus  the  British  had  been  at  last  compelled  themselves  to 
undertake  the  enforcement  of  the  law  against  Chinese  assaulting 
foreigners. 

The  only  effect  of  this  demonstration  was  to  increase  the 
xenophobia  of  the  Cantonese.  On  May  13  a  Malay  sailor  from 
a  British  vessel,  being  separated  from  his  companions,  was 
assaulted,  beaten,  severely  cut,  and  robbed.1  Kiying  immediately 
secured  the  principal  aggressor,  who  was  brought  before  the 
Nanhae  magistrate,  and  tortured  until  a  confession  was  extracted. 

“  We  consider  him  in  the  light  of  having  assaulted  another  for  the 
sake  of  seizing  some  property,  and  he  ought  therefore  to  be  punished 
two  degrees  more  severely  than  the  amount  of  the  robbery  would 
demand.  He  who  steals  less  than  a  tael  receives  sixty  strokes,  but 
when  two  degrees  are  added  to  it,  they  will  amount  to  eighty,  com¬ 
muted  into  thirty  laid  on  with  a  large  bamboo,  and  he  is  moreover 
sentenced  to  wear  the  cangue  a  month,  in  order  to  strike  terror  into 
others.  The  money  thus  recovered  was  handed  over  to  Consul 
MacGregor,  to  restore  it  to  the  owner.” 2 

On  May  23  the  house  of  an  American  missionary,  the  Rev. 
I.  J.  Roberts,  was  completely  rifled  by  a  gang  of  robbers.  A 
representation  was  made  to  Kiying,  with  the  result  that  the 
culprits  were  arrested  and  punished,  and  the  greater  part  of  the 
property  restored  to  the  owners.3  On  the  following  day  Kiying 
observed  in  a  note  to  Sir  John  Davis  : 

“  It  is  the  duty  of  me,  the  Great  Minister,  to  protect  the  foreigners 
who  come  to  China  for  the  sake  of  trade.  I  have,  therefore,  given 
very  strict  orders  to  the  local  authorities  to  seize  and  punish  every 
villain  who,  without  any  cause,  commits  an  outrage  on  a  British 
subject.”  4 

This  was  certainly  a  great  step  forward,  although  the 
Cantonese,  instigated  by  their  local  gentry,  were  doing  their 
utmost  to  defeat  Kiying’s  efforts.  Whilst  a  new  boat-house  was 
being  erected  by  the  British  at  the  factories  a  mob  collected  and 
attacked  the  foreigners.5  In  this  case  the  offenders  were  seized 
and  severely  flogged,  while  one  was  condemned  to  wear  the  cangue 
for  life,6  and,  in  accordance  with  the  Chinese  doctrine  of  responsi- 

1  The  Chinese  Repository,  xvi.  p.  269  ;  Insults  in  China,  p.  66. 

2  Kiying  to  Sir  John  Davis  :  Insults  in  China,  p.  66. 

3  The  Chinese  Repository,  xvi.  p.  320.  4  Insults  in  China,  p.  68. 

5  Ibid.  pp.  69-70  ;  The  Chinese  Repository,  xvi.  p.  320. 

6  Insults  in  China,  p.  74. 
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bility,  the  officers  and  soldiers  involved  were  degraded  and 
flogged.1  On  May  28  some  stones  were  thrown  at  an  English 
boat  containing  five  persons.  Four  days  later  the  offenders  were 
beaten  by  orders  of  the  district  magistrate.2  To  enjoin  on  the 
people  of  Canton  still  further  the  necessity  for  abstaining  from 
hostile  acts,  additional  proclamations  were  issued.3  An  important 
point  about  the  recent  cases  was  that  the  offenders  were  punished 
under  the  general  heading  of  having  committed  “  impropriety,” 
and  not  for  the  violation  of  any  particular  law.  This  uncertainty 
concerning  the  laws  was  one  of  the  reasons  why  foreigners  were 
withdrawn  from  Chinese  jurisdiction.  It  was  now  operating  in 
their  favour.  Commenting  on  this  characteristic  of  Chinese  law 
Sir  John  Davis  observes  : 

“  A  third  defect  is  the  occasional  manifestation  of  a  jealous  fear, 
on  the  part  of  the  Government  lest  in  the  execution  of  its  enactments 
the  judge  should  ever  find  himself  hampered  or  impeded  by  too  great 
clearness  of  definition,  or  the  subject  derive  too  much  protection  from 
the  distinct  statement  of  crime  and  punishment.  Hence  those  vague 
generalities  by  which  the  benefits  of  a  written  code  are  in  a  great 
measure  annulled.  The  following  enactment  is  a  specimen.  ‘  Who¬ 
ever  is  guilty  of  improper  conduct,  and  such  as  is  contrary  to  the 
spirit  of  the  laws,  though  not  a  breach  of  any  specific  article,  shall 
be  punished  at  the  least  with  forty  blows,  and  when  the  impropriety 
is  of  a  serious  nature,  with  eighty  blows.”  4 

In  replying  to  the  British  Superintendent’s  despatches  on  the 
recent  outrages,  Palmerston  observes  on  October  12,  1847  : 

“  I  have  received  your  despatch  of  the  14th  of  June,  reporting  that 
two  Chinese  who  had  thrown  stones  at  a  party  in  an  English  boat  on 
the  Canton  river  had  been  punished,  and  I  have  to  state  to  you,  with 
reference  to  this  matter,  that  it  will  be  desirable  in  future,  that  the 
British  Consul,  or  some  person  authorised  by  him,  should  be  present 
at  any  punishment  inflicted  on  Chinese  for  assaults  or  outrages  on 
British  subjects,  because  the  mere  assertion  of  the  Chinese  officers 
that  such  persons  have  been  punished  cannot,  of  itself,  be  considered 
as  sufficient  and  satisfactory  proof  that  any  punishment  has  been 
inflicted.”  5 

Thus  the  right  guaranteed  by  the  later  treaties — viz.  that  an  officer 
of  the  plaintiff’s  nationality  should  be  present  to  watch  the 
proceedings — is  here  claimed  for  the  first  time,  although  the 

1  Insults  in  China,  p.  70.  2  Ibid.  p.  71.  3  Ibid.  pp.  71-72. 

4  Ibid.  p.  75,  citing  his  own  work  on  the  Chinese.  5  Ibid.  p.  77. 
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officer’s  function  is  not  so  much  to  watch  the  proceedings  as  to 
ensure  that  the  punishment  is  inflicted. 

On  August  8  Messrs.  Reynvaan  (a  Dutch  subject)  and  Vaucher 
(a  Swiss)  were  attacked  by  pirates,  the  boat  being  plundered,  and 
Vaucher  was  drowned.  Reynvaan  was  also  wounded,  and  some 
Chinese  passengers  robbed.  In  the  absence  of  the  Dutch  and 
French  Consuls,  the  British  Consul  took  depositions  and  for¬ 
warded  an  account  of  the  affair  to  Kiying,  with  the  result  that 
a  search  was  made  for  the  pirates,  nine  of  whom  were  seized  and 
examined.1  On  August  19  Mr.  W.  M.  Lowrie,  an  American 
missionary,  returning  to  Ningpo  from  Shanghai  in  a  native  junk, 
was  also  murdered  by  pirates.  As  soon  as  the  survivors  of  the 
piracy  reached  Ningpo,  a  diligent  search  for  the  murderers  was 
instituted,2  whilst  an  expedition  against  the  pirates  was  also 
fitted  out  by  the  authorities  at  Shanghai.3  Six  of  the  murderers 
were  at  length  captured,4  leading  to  the  arrest  of  six  more  involved 
in  the  affair.5  After  a  delay  of  six  months  nine  of  the  prisoners 
were  tried,  three  being  sentenced  to  decapitation,  their  heads 
being  subsequently  publicly  exhibited,  and  six  were  sentenced  to 
slavery  for  life  beyond  the  frontiers.6 

On  the  same  day  that  M.  Vaucher  had  been  drowned,  a  party 
of  eight  young  foreigners,  chiefly  English,  were  also  attacked  in 
a  boat  at  Hwangchuh-che.7  Kiying  again  took  energetic  action, 
two  of  the  aggressors  being  seized  and  tortured,  to  induce  them  to 
reveal  the  names  of  their  associates,8  and  three  criminals  were 
eventually  sentenced  to  receive  thirty  blows  and  to  wear  the 
cangue  for  a  month.9  Apparently  the  memory  of  this  remained 
with  the  villagers,  for  on  December  5  six  young  Englishmen 
who  had  gone  there  by  boat  to  take  a  walk  afterwards  were 
brutally  murdered,  their  mangled  bodies  being  subsequently 
recovered  and  brought  back  to  Canton.10  Kiying,  for  this  outrage, 
sent  a  party  of  soldiers  to  occupy  the  village,  and  finally  four  of 
the  murderers  were  executed  in  the  presence  of  Chinese  and 
English  officials,  and  an  English  guard  of  thirty-three  soldiers. 
Of  the  remaining  prisoners,  one  was  sentenced  to  decapitation, 

1  The  Chinese  Repository,  xvi.  pp.  464,  607-610.  2  Ibid.  p.  463. 

3  Ibid.  p.  509.  4  Ibid.  p.  567.  6  Ibid.  xvii.  p.  207. 

6  Ibid.  pp.  484-487.  7  Insults  in  China,  pp.  79-84. 

8  Ibid.  p.  82.  9  Ibid.  pp.  84-85. 

10  Papers  relating  to  the  Murder  of  Six  Englishmen,  1848.  The  Chinese 
Repository,  xvi.  pp.  11-12. 
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one  to  strangulation,  three  to  banishment  for  life,  and  six  to  be 
flogged  and  exiled  for  three  years.1 

An  episode  occurred  at  Shanghai  at  the  beginning  of  1845 
illustrating  the  difficulties  of  extraterritorial  jurisdiction  when 
the  local  authorities  fail  to  co-operate  with  the  extraterritorial 
authority.  Early  in  January  a  native  of  Manila,  not  serving  under 
the  British  flag,2  murdered  a  Chinese  at  Woosung,  an  opium 
station.  His  identity  was  known,  but  as  the  offender  was  not  on 
a  British  vessel,  or  on  any  vessel  in  fact,  the  responsibility  for  his 
apprehension  rested  with  the  Chinese  authorities.3  They  failed 
to  do  this,  and  there  is  some  evidence  to  show  that  he  subse¬ 
quently  died  of  starvation  in  the  vicinity  of  Woosung,4  but  Kiying 
made  a  demand  for  the  punishment  of  the  murderer.5  If  the 
Chinese  authorities  felt  in  any  way  dissatisfied  at  the  conclusion 
of  the  affair,  they  had  no  one  to  blame  but  themselves.  On 
March  6,  1848,  Mr.  Hunt,  an  American  citizen,  in  searching  at 
Whampoa  for  certain  persons  who  had  stolen  some  powder  from 
his  magazine  the  night  before,  was  faced  by  a  mob  of  Chinese  and, 
after  firing  over  their  heads,  was  compelled  to  fire  at  them  in  self- 
defence,  two  being  wounded.  The  British  Consul  remitted  the 
matter  to  the  American  Consul.6  No  further  reference  to  it 
occurs.  As  the  firing  occurred  in  self-defence,  no  action  could 
be  successfully  taken  in  an  American  Consular  Court  in  respect 
of  it. 

Two  days  later  a  serious  affair  occurred  at  Tsingpu,  near 
Shanghai.  Three  missionaries,  Dr.  W.  H.  Medhurst,  Mr.  W. 
Muirhead,  and  Dr.  W.  Lockhart,  visited  the  place  to  distribute 
tracts.  Apparently  some  thousands  of  junkmen,  usually  engaged 
in  transporting  grain,  had  recently  been  thrown  out  of  employ¬ 
ment,  and  roamed  the  neighbourhood,  creating  disturbances. 
No  attempt  had  been  made  by  the  Chinese  Government,  the 
employers,  to  compensate  them,  and  their  dismissal,  in  the  words 
of  Mr.  Alcock,  “  aptly  illustrates  the  mixture  of  imbecility  and 
arrogance  which  so  frequently  characterize  the  acts  of  Chinese 
officials.”  7  Whilst  distributing  their  tracts  the  missionaries 
became  the  victims  of  a  murderous  attack,  being  struck  down, 

1  Papers  relating  to  the  Murder  of  Six  Englishmen,  1848.  The  Chinese 
Repository,  xvii.  p.  158.  A  description  of  the  execution  appears  in  The 
Chinese  Repository ,  xviii.  pp.  54-55. 

2  Insults  in  China,  p.  87.  3  Ibid .  p.  86.  4  Ibid.  p.  87. 

6  Ibid.  p.  88.  6  Ibid.  p.  89.  7  Ibid.  p.  91. 
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their  heads  cut  open,  and  finally  robbed.  The  fact  that  they 
escaped  with  their  lives  the  Consul  attributed  partly  to  their  know¬ 
ledge  of  Chinese,  but  more  “  to  the  rare  example  of  Christian 
forbearance  and  temper  which  seems  to  have  marked  the  conduct 
of  these  missionaries  from  first  to  last.”  1  The  Consul  immedi¬ 
ately  demanded  the  capture  and  punishment  of  the  offenders. 
The  local  official,  the  Taotai,  showed  considerable  reluctance  in 
proceeding  against  so  large  a  body,  and  attempted  to  establish 
the  fact  that  the  missionaries,  in  going  to  Tsingpu,  had  infringed 
the  regulations.2  To  this  the  Consul  replied  that,  even  if  this 
were  so,  the  foreigners  did  not  forfeit  their  right  to  be  protected 
by  the  Chinese  Government,  and,  writing  to  Sir  John  Davis,  he 
observes  : 

“For  theft  and  loss  of  property  the  plea  of  inability  is  generally 
so  plausible  from  the  nature  of  the  circumstances,  as  to  be  in  almost 
every  instance  effective.  Rarely,  indeed,  are  any  efforts  on  the  part 
of  the  Consul  to  recover  stolen  goods,  or  to  procure  the  discovery 
and  seizure  of  the  offenders,  followed  by  success,  when  either  the  one 
or  the  other  depends  upon  Chinese  authorities  and  their  underlings. 
This  is  an  evil  of  some  magnitude.  Vigilance  and  care,  however,  on 
the  part  of  the  British  may  keep  it  within  moderate  limits  ;  but  let 
the  same  rule  be  applicable  to  acts  of  violence,  or  outrage  to  British 
subjects,  in  open  day  and  frequented  places,  and  a  residence  in  China 
must  be  limited  to  the  range  of  our  own  guns  ;  and  prove  fatal  to  all 
hopes  of  improved  commercial  intercourse  and  prosperity  in  this 
country.”  3 

Mr.  Alcock  was  convinced  that  if  in  this  case  offenders 
escaped  punishment,  outrages  would  increase.  Accordingly, 
when  the  Taotai  had  done  nothing  after  five  days,  the  British 
Consul  informed  him  that  all  payments  of  duties  by  British  ships 
would  be  stopped,  and  that  no  grain  junks  would  be  allowed  to 
leave  the  river.4  When  the  Taotai  still  vacillated  (although  two 
of  the  junkmen  were  examined,  flogged,  and  put  in  the  cangue 
on  March  17  5),  Mr.  Alcock  appealed  on  March  19  to  the  Viceroy 
at  Nanking.  On  March  21  the  Taotai  produced  two  more 
prisoners,6  but  the  three  missionaries  unhesitatingly  declared 
that  they  were  at  any  rate  not  among  the  more  active  of  their 
assailants,  when  the  Consul  took  them  to  identify  the  men.7 

1  Insults  in  China,  p.  91.  2  Ibid.  p.  94.  3  Ibid.  pp.  95-96. 

4  Ibid.  pp.  96,  108.  5  Ibid.  p.  121.  6  Ibid.  p.  135. 

7  Ibid.  p.  136. 
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Meanwhile,  the  Niehtai,  or  Provincial  Judge,  had  been  sent  by 
the  Lieutenant-Governor  to  hold  an  investigation.  He  arrived 
on  March  29, 1  and  an  inquiry  was  held.  Ten  prisoners  were 
produced,  and  two  were  identified  as  being  the  leaders  in  the 
attack,  while  several  of  the  others  were  recognised  as  having  taken 
part  in  the  attack.  They  were  accordingly  condemned  to  wear 
the  cangue  for  a  month,  in  front  of  the  new  Custom-house.2 
Moreover,  the  Taotai  was  removed  from  his  office.3  Later,  the 
ten  criminals  were  punished  for  robbery,  being  beaten,  and  two 
of  them  banished.4 

On  April  1  some  Chinese  made  an  unprovoked  attack  upon 
Messrs.  Bowman  and  Johnson  near  the  factories  at  Canton. 
The  Imperial  Commissioner,  Hsu  Kwang  tsin  (Kiying  had  been 
recalled  at  the  beginning  of  the  year),  at  first  attempted  to  avoid 
the  necessity  of  punishing  the  culprits  by  alleging  that  the 
Englishmen  had  not  been  accompanied  by  police  and  linguists, 
but  this  excuse  was  rejected,  and  Hsu  thereupon  took  energetic 
action,  and  two  of  the  offenders  were  seized,  tried,  and  con¬ 
demned  to  wear  the  cangue,  with  the  nature  of  their  offence 
written  on  it,  in  the  streets  of  the  city.5  Following  this  incident, 
Mr.  Bonham,  British  Superintendent,  interviewed  the  High 
Commissioner  on  April  29,  and  during  the  interview  Hsu, 
referring  to  the  recent  incident  at  Shanghai,  observed  “  that  equal 
justice  should  be  administered  to  the  natives  of  the  central  nation 
as  well  as  those  of  the  outer  ones.”  6  Thus  Hsu  gave  an  indica¬ 
tion  of  his  intention  to  pursue  Living’s  policy  of  securing  repara¬ 
tion  for  injuries  to  foreigners — a  determination  still  sufficiently 
unusual  among  Chinese  officials  as  to  require  comment. 

On  August  30  Mr.  Parish,  first  assistant  at  the  British 
Consulate  at  Foochow,  was  assaulted  by  a  crowd  of  150  persons. 
This  was  only  the  final  act  of  a  series  of  minor  anti-foreign 
demonstrations  at  this  port.7  The  offenders  were  apprehended, 
flogged,  and  placed  in  the  cangue.  Writing  to  Consul  Jackson 
in  connection  with  this  affair,  Mr.  Bonham  communicated  the 
substance  of  a  despatch  recently  received  from  Palmerston,  in 
which  he  observed  “  that  in  all  cases  of  punishment  awarded 

1  Insults  in  China,  p.  138.  2  Ibid. 

3  Ibid.  p.  152.  For  a  further  account  of  the  affair  see  The  Chinese 
Repository,  xvii.  pp.  151-157,  206,  310-313. 

4  Insults  in  China,  pp.  178-179. 

6  Ibid.  p.  1  71. 


5  Ibid.  pp.  124-125. 
7  Ibid.  pp.  185-188. 
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to  Chinese  for  wrongs  done  to  British  subjects,  some  British 
officer  ought  to  be  present  to  witness  the  infliction  of  the  punish¬ 
ment.”  1  There  was  no  warrant  for  this  in  the  extraterritorial 
provisions  of  the  treaties,  but  experience  had  proved  its  necessity, 
and  the  practice  had  already  been  adopted  in  serious  cases,  such 
as  the  murder  of  the  six  Englishmen  at  Canton.  Nevertheless, 
no  provision  guaranteeing  this  procedure  appears  in  the  treaties 
of  Tientsin.  This  is  the  more  surprising  when  it  is  remembered 
that  the  Chinese  fully  realised  that  the  right  claimed  was  in 
excess  of  treaty  stipulations,  and  showed  no  inclination  to  grant 
it.  Thus  Mr.  Bonham,  on  March  5,  1849,  cites  two  recent  cases 
where  Chinese  were  punished  for  wrongs  on  British  subjects  and 
British  officers  were  not  allowed  to  attend  at  their  punishment.2 
Again,  at  Foochow,  the  authorities  had  resisted  the  introduction 
of  such  a  procedure.3  On  the  whole  question  of  the  supervision 
of  the  proper  administration  of  Chinese  law  in  cases  of  attacks 
on  foreigners,  Mr.  Alcock  comments  with  considerable  force  : 

“  The  whole  subject  is  one  of  peculiar  difficulty,  nor  can  any  hope 
be  entertained  of  submitting  in  this  place  a  satisfactory  solution.  It 
has  long  been  felt  that  of  all  the  provisions  of  the  two  treaties,  that 
which  provided  for  the  due  administration  of  the  laws  on  Chinese 
offenders  was  the  most  nugatory.  The  chief  difficulty  consists  in  a 
British  officer  being  present  at  all  during  a  trial  in  a  Chinese  court. 
Assuming  the  right  were  to  be  granted  by  Treaty,  where  the  ordinary 
mode  of  questioning  is  by  torture,  and  a  process  utterly  repugnant  to 
our  notions  of  justice  and  our  sense  of  what  is  due  to  humanity  and 
truth,  are  we  by  our  presence  to  sanction  and  to  be  made  parties  to 
such  proceedings,  or  are  we  to  interfere  and  insist  upon  justice  being 
administered,  not  according  to  their  usages,  but  ours  ?  The  objection 
to  both  courses  seems  equally  valid,  and  yet  without  the  presence  of  an 
efficient  officer  there  is  no  guarantee  whatever  for  the  due  administra¬ 
tion  of  justice. 

“  As  regards  the  presence  of  an  Officer  of  Punishments,  unless  he 
is  in  a  position  to  identify  the  criminals,  which  must  often  from  the 
circumstances  of  the  case  be  impossible,  it  may  be  questioned  whether 
our  national  character  is  not  in  danger  of  being  compromised,  without 
the  real  object  of  such  risk  being  attained.  Nothing  could  more 
effectually  tend  to  lower  us  in  the  opinion  of  the  Chinese  than  to  be 
imposed  upon  by  the  jugglery  of  a  substituted  criminal,  or  the  punish¬ 
ment  of  an  innocent  man  at  our  instigation,  or  even  the  illegal  or 
excessive  punishment  of  the  real  offenders.  Yet  to  all  these  we  are 
exposed,  when  we  take  upon  ourselves  to  watch  the  course  of  justice 

1  Insults  in  China,  p.  185.  2  Ibid.  p.  195. 

3  Ibid.  p.  196. 
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and  verify  the  execution  of  the  sentences.  It  may  finally  be  observed 
that  there  are  punishments  recognised  in  the  Chinese  Code  revolting 
for  their  brutality,  which  an  English  officer  could  scarcely  sanction 
with  his  presence  without  discredit  to  our  national  feelings.  A  lesser 
objection  exists  in  the  frequency  of  minor  punishments  for  theft  and 
petty  misdemeanours,  so  that  an  Interpreter  would  be  required  for  this 
duty  alone.”  1 

Mr.  Alcock’s  arguments  are  certainly  cogent,  and  perhaps 
they  explain  the  absence  of  the  required  stipulations  in  the 
treaties  of  Tientsin.  It  almost  seemed,  in  fact,  as  if  the  only 
alternative  to  the  existing  unsatisfactory  system  was  the  under¬ 
taking  by  the  foreign  Powers  of  the  Herculean  task  of  supervising 
the  entire  reorganisation  of  Chinese  law  on  the  Western  plan. 
Such  a  task  has  more  than  once  been  undertaken  in  smaller 
states,  e.g.  Siam  and  Egypt,  and  perhaps  a  statesman  of 
Palmerston’s  breadth  of  vision  might  have  undertaken  it  later  in 
the  century.  Dr.  Peter  Parker,  the  American  envoy,  proposed 
it  in  1854.  However  that  might  be,  Palmerston  dropped  the 
question  of  the  presence  of  a  British  officer  at  the  punishment  of 
Chinese  convicted  of  offences  against  British  subjects  for  the  time 
being.2 

Canton  still  remained  the  centre  of  disturbances,  however, 
and  on  November  27  Mr.  Meadows,  an  interpreter  at  the  British 
Consulate  at  Canton,  was  the  victim  of  a  piratical  attack  whilst 
returning  by  river  from  Whampoa  to  Canton.  His  property  was 
stolen,  and  Mr.  Meadows  escaped,  after  being  wounded,  only 
by  jumping  overboard  and  swimming  ashore.  The  High  Com¬ 
missioner  immediately  authorised  an  investigation,  thirteen  of  the 
pirates  being  seized,  tried,  and  convicted.3  A  legal  argument  then 
ensued  between  Mr.  Bonham  and  Commissioner  Hsu.  At  first, 
apparently,  the  Imperial  Commissioner  only  announced  the 
apprehension  of  five  offenders,  who  were  sentenced  to  transporta¬ 
tion  for  life.4  Mr.  Bonham  considered  this  to  be  inadequate  for 
the  offence,  and  accordingly  wrote  a  letter  pointing  out  that 
criminals  committing  similar  offences  had  previously  been 
executed,  and  quoted  for  Hsu’s  benefit  the  twenty-third  chapter 
of  the  Chinese  Penal  Code,  which  states  : 

“  Those  who,  on  the  sea-coast  or  along  rivers,  commit  piracy  by 


1  Insults  in  China,  p.  196. 
3  Ibid.  p.  190. 


2  Ibid.  p.  197. 
4  Ibid.  p.  1 91. 
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boarding  vessels  in  search  of  plunder,  shall  all,  in  case  they  have 
obtained  possession  of  any  goods,  be  sentenced  to  decapitation, 
and  instantly  receive  doom.  Nothing  is  to  be  pleaded  in  their 
excuse.”  1 

Having  once  secured  the  condemnation  of  the  men  to  trans¬ 
portation  for  life,  Hsu  not  unnaturally  refused  to  alter  their 
sentence,  maintaining  that  the  five  men  were  accessories  only. 
But  as  eight  more  of  the  pirates  had  now  been  seized,  they  were 
all  promptly  sentenced  to  decapitation,2  on  the  ground  that 
they  had  been  concerned  in  other  piracies  and  robberies.  Even 
this,  however,  was  not  altogether  satisfactory  from  Mr.  Bonham’s 
point  of  view,  since  “  it  appears  that,  had  it  not  been  discovered 
that  these  culprits  had  committed  robberies  in  other  instances, 
they  would  not,  for  the  piratical  attack  on  Mr.  Meadows,  have 
suffered  punishment.”  3  A  request  that  a  British  officer  should  be 
present  at  the  execution  was  refused.4  In  this  affair  Mr.  Bonham 
seems  to  have  taken  a  very  serious  view  of  the  attack,  since  it  was 
made  on  a  British  consular  officer,  and  for  that  reason  alone 
pressed  for  a  sentence  which  certainly  seems  to  be  one  of  consider¬ 
able  severity,  since  no  life  was  lost  during  the  attack,  except  one 
pirate,  who  was  shot.  Accordingly,  Palmerston,  writing  on 
May  12,  1849,  concerning  the  termination  of  the  affair,  reminds 
Mr.  Bonham, 

“  with  regard  to  the  transaction  itself,  it  is,  of  course,  absolutely 
necessary  that  outrages  committed  or  attempted,  on  British  subjects, 
should  be  punished  in  such  a  manner  as  to  deter  the  Chinese  from 
attempting  a  repetition  of  such  offences  ;  but  at  the  same  time,  I 
cannot  but  observe  that  the  extent  to  which  capital  punishment  seems 
to  be  inflicted  in  China  is  not  in  harmony  with  the  feelings  of  the 
British  nation  on  such  matters  ;  and  it  is  not  desirable  that  you  should 
press  for  the  decapitation  of  offenders,  except  in  cases  in  which  such 
examples  may  really  be  required  for  the  protection  of  British  subjects, 
and  by  the  gravity  of  the  committed  offence.”  5 

Dr.  Morse  regards  the  rebuke  as  intended  for  parliamentary 
consumption,  and  remarks  :  “For  the  making  of  an  omelette, 
Asiatic  rulers  know  only  one  method,  the  breaking  of  eggs.”  6 

An  interesting  case,  illustrating  a  point  connected  with  extra¬ 
territoriality  which  is  sometimes  disputed,  occurred  in  April  1852. 

1  Insults  in  China,  p.  193.  2  Ibid.  pp.  191-192. 

3  Ibid.  p.  192.  4  Ibid.  p.  194.  5  Ibid.  p.  195. 

6  International  Relations,  i.  p.  395. 
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Two  Chinese  teachers,  employed  by  the  Church  Missionary 
Society,  were  flogged  at  Foochow,  by  the  order  of  the  local  officials, 
solely  on  account  of  their  connection  with  the  mission.  The 
Vice-Consul,  Mr.  Walker,  intervened  and  demanded  redress,  but 
his  action  was  not  supported  either  by  the  British  Superintendent 
or  by  the  Foreign  Office.  Writing  to  Mr.  Walker  on  May  17, 
1852,  Dr.  Bowring  observes  : 

“  It  has  been  decided  by  the  Law  Officers  of  the  Crown,  that  the 
circumstances  of  Chinamen  being  engaged  in  the  service  of  subjects 
of  Her  Majesty  does  not  remove  them  from  the  jurisdiction  of  the 
native  authorities.  In  cases  similar  to  the  present,  the  utmost  that 
can  be  done  is,  after  the  fullest  examination  into  the  facts,  to  make 
an  earnest  representation  and  friendly  remonstrance  to  the  Chinese 
officials,  showing  that  such  proceedings  are  not  in  accordance  with 
those  amicable  sentiments  which  should  direct  the  conduct  of  a 
Government  connected  with  our  own  by  treaties  of  peace  and 
friendship.”1 

On  October  17,  1852,  a  boat  containing  four  British  subjects 
was  pirated  at  the  entrance  of  the  Bogue,  but  the  attack  was 
beaten  off,  a  servant  being  discovered  to  be  missing  after  the 
affray  was  over.2  The  capture  of  the  pirates  is  not  recorded, 
although  the  Viceroy  gave  orders  for  a  thorough  search  for  the 
offenders.3  On  November  9  Lieutenant  De  Lisle,  R.N.,  was 
attacked,  severely  wounded,  robbed,  and  left  lying  on  the  Chinese 
coast,  just  opposite  Hong  Kong.4  When  representations  were 
made  to  the  local  officials,  their  conduct  was  exceedingly  un¬ 
satisfactory,  and  even  insolent.  Lieutenant  De  Lisle  was 
subsequently  found,  and  eventually  five  of  the  robbers  were 
apprehended.5 

Towards  the  end  of  this  period  a  number  of  unfortunate  cases 
occurred  in  connection  with  the  traffic  in  coolie  emigrants  from 
Chinese  treaty  ports.  The  concession  of  extraterritorial  rights 
in  China  was  intended  to  be  a  protection  for  British  subjects,  and 
never  as  a  weapon  of  offence.  There  were  some  members  of  the 
British  mercantile  community,  however,  who  confidently  expected 
it  to  cloak  any  illegality.  In  November  1852  there  were  serious 
riots  at  Amoy  in  consequence  of  the  activities  of  two  unscrupulous 
British  merchants,  Messrs.  Syme  and  Cornabe.  These  persons 


1  Insults  in  China,  p.  200. 

3  Ibid.  4  Ibid.  p.  202. 


2  Ibid.  p.  201. 
6  Ibid.  p.  207. 
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were  in  the  habit  of  employing  Chinese  brokers  on  a  commission 
basis  to  secure  “  free  ”  labourers  for  emigration  to  British 
colonies.  It  was  incontestable  that  in  many  cases  the  labourers 
were  decoyed  on  board,  and  that  many  of  them  were  ignorant  of 
the  real  conditions  of  service.  At  the  beginning  of  November 
1852  one  of  these  brokers,  who  had  undoubtedly  decoyed  emi¬ 
grants  by  illusory  promises,  was  the  object  of  hostile  demonstra¬ 
tions  at  Amoy,  and  he  was  at  length  arrested  by  the  Chinese 
authorities  and  confined  to  the  guard-house.  The  British 
merchants  who  employed  brokers  in  this  fashion  claimed  that  the 
brokers,  being  in  their  employ,  were  entitled  to  the  privileges  of 
extraterritoriality,  although  it  has  already  been  indicated  that  this 
was  not  in  accordance  with  treaty  provisions.  Notwithstanding 
this  fact,  the  two  merchants,  Messrs.  Syme  and  Cornabe,  broke 
into  the  guard-house  and  rescued  the  broker.  Under  these 
circumstances  it  is  not  surprising  that  ill-feeling  prevailed  at 
Amoy.  One  of  the  defects  of  the  law  administered  in  extra¬ 
territorial  courts  in  China  was  now  plainly  demonstrated.  The 
merchants  had  committed  no  offence  against  English  law.  They 
could  therefore  only  be  prosecuted  for  an  offence  tending  to 
impair  the  security  of  Anglo-Chinese  relations,  for  which  the 
maximum  penalty  was  $200,  if  inflicted  by  a  Consul.  Mr.  Syme 
was  therefore  fined  the  full  amount,  and  Mr.  Cornabe  $20 — 
an  unsatisfactory  result,  considering  the  insolent  nature  of 
their  conduct  towards  the  Chinese  authorities.  Referring  to 
the  incident,  Lord  Clarendon  forcibly  observed  :  “  Those 
persons  have  brought  disgrace  on  the  British  name  and  en¬ 
dangered  British  interests  in  China.”  1 

An  equally  distasteful  episode,  connected  with  the  same 
traffic,  occurred  at  Canton  in  1854.  Mr.  Seth,  an  Armenian, 
originally  from  Bombay,  agreed  during  March  of  that  year  with 
another  infamous  Chinese  broker  to  provide  within  a  fortnight 
a  vessel  to  convey  400  emigrants  to  California,  receiving  1000 
dollars  in  advance  for  his  services.  Mr.  Seth  was  unable  to 
fulfil  his  contract,  and  the  broker  demanded  the  return  of  his 
$1000,  which  Mr.  Seth  refused  until  the  broker  should  return 
a  receipt  which  he  had  given  for  the  money.  It  appeared  that 
the  broker,  Chow  Keao-shing,  was  really  only  agent  for  one 

1  Correspondence  relating  to  Emigration  from  China,  1853,  p.  83.  The 
episode  is  described  at  length  in  the  earlier  pages. 
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Ching-tan-chuen,  and  other  members  of  his  village.1  Failing  to 
procure  the  money,  Chow  Keao-shing  absconded,  and  took  refuge 
with  Mr.  Seth,  whereupon  Ching-tan-chuen  raised  a  mob, 
stormed  Mr.  Seth’s  office,  and  remained  in  possession.  Seth 
appealed  to  the  acting  Consul,  Elmslie,  at  Canton.  Mr.  Elmslie 
held  an  investigation  on  June  16,  1854,  but  immediately  after¬ 
wards  Seth  was  carried  off  by  defrauded  villagers.  The  acting 
Consul  wrote  to  the  district  magistrate,  requesting  him  to  secure 
the  British  merchant’s  release,  and  this  was  done  in  the  afternoon 
of  the  same  day.2  Mr.  Seth  thereupon  claimed  certain  property, 
of  which  he  asserted  his  captors  had  robbed  him,  the  capture 
and  punishment  of  the  offenders,  $  10,000  as  compensation  for 
the  injury  done  him,  and,  as  an  afterthought,  an  indemnity  of 
$25,000  for  the  Crown.  This  nonsense  was  received  patiently 
by  Sir  John  Bowring,  the  British  Superintendent  of  Trade, 
who  pointed  out  that  the  contract  was  an  illegal  one  and, 
moreover,  that  “  it  appears  pretty  clear  that  Mr.  Seth  got  hold  of 
$1000  from  a  Chinaman,  which  he  did  not  return  to  him 
when  he  failed  to  perform  the  contract  for  which  the  money  was 
paid.”  3  Such  dishonest  conduct  was  scarcely  likely  to  promote 
cordial  relations  between  the  two  peoples.  Mr.  Elmslie  at 
Canton  acted  in  the  only  possible  way.  He  promptly  paid  the 
claim  of  the  Chinese  broker,  and  compelled  Seth  to  refund  it  to 
him.  At  the  same  time  he  required  the  authorities  to  punish 
the  merchant’s  abductors,  and  to  award  him  damages  (the  amount 
is  not  stated)  for  his  wrongful  imprisonment.4 

During  June  1856  incendiary  placards  were  exhibited  in  the 
vicinity  of  Canton,  calling  on  the  villagers  to  exterminate  the 
foreigners.5  As  a  direct  result  two  Englishmen  were  attacked 
and  pelted  with  stones  on  July  2.  The  Consul  immediately 
reported  the  affair  to  the  Imperial  Commissioner.6  On  the  follow¬ 
ing  day  an  American  was  fatally  wounded  in  a  riot  at  Foochow.7 
In  the  first  case,  redress  was  entirely  denied  by  the  Imperial 
Commissioner,  Yeh.8  In  September  of  the  same  year  the 
Rev.  William  C.  Burns,  a  British  missionary,  was  arrested  at 
Chaochow,  as  being  beyond  the  limits  permitted  by  the  treaties, 
and,  in  accordance  with  treaty  provisions,  the  Chinese  authorities 


1  Insults  in  China,  p.  210. 
3  Ibid.  p.  211. 

6  Ibid.  pp.  215-216. 
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sent  him  under  escort  to  Canton  and  handed  him  over  to  the 
Consul.  No  request  for  his  punishment  was  made  by  the 
Commissioner,  and  none  was  inflicted.  On  the  other  hand,  two 
native  servants,  who  had  been  arrested  with  him,  were  released 
at  the  request  of  the  Consul 1 

The  time  was  now  fast  approaching  when  a  further  treaty 
settlement  must  be  effected.  For  two  years  England,  France, 
and  the  United  States  had  been  unsuccessfully  attempting  to 
secure  the  revision  of  their  existing  treaties,  and  it  had  gradually 
become  obvious  that  this  would  never  be  accomplished  by 
negotiation.  England  was  disposed  to  try  forcible  measures, 
but  France  and  the  United  States  were  reluctant.2  Two  in¬ 
fractions  of  the  extraterritorial  provisions  of  the  early  treaties 
brought  about  the  association  of  England  and  France,  for  the 
purpose  of  obtaining  the  desired  revision.  In  1851  a  French 
priest  named  Schoffler  had  been  murdered,  at  the  order  of  the 
local  officials,  in  Tonquin.  Palmerston  had  considered  the 
episode  sufficiently  important  to  request  the  British  Super¬ 
intendent  in  China  to  send  particulars  of  it  to  the  Foreign  Office.3 
On  February  29  another  French  priest,  Auguste  Chapdelaine, 
had  been  put  to  death  with  shocking  barbarity  at  Silin,  in 
Kwangsi,  near  the  Yunnan  border.  Pere  Libois,  Procureur- 
General  of  French  Missions,  in  his  account  of  the  affair  to 
Sir  John  Bowring,  relates  that  Chapdelaine  was  arrested  on 
February  24  and  brought  before  the  local  mandarin  and  flogged. 
During  this  treatment  the  priest  made  no  complaint,  and  the 
magistrate,  attributing  this  to  magic,  ordered  a  dog  to  be  killed, 
and  the  priest  to  be  sprinkled  with  its  blood,  in  order  to  break 
the  spell.  It  also  appears  that  he  was  compelled  to  kneel  on 
chains.  He  was,  moreover,  placed  in  a  kind  of  cangue,  which 
pressed  heavily  on  him,  and  hung  up,  in  a  criminal’s  cage,  in  this 
condition.  Finally,  being  on  the  point  of  death,  he  was  decapi¬ 
tated,  and  his  head  hung  up  on  a  tree,  being  eventually  knocked 
down  by  stones  thrown  by  children,  and  eaten  by  dogs.  The 
body,  which  had  been  buried,  was  dug  up,  the  heart  torn  out,  and 
cut  up  in  little  pieces,  cooked  in  oil,  and  eaten.  Two  converts 
were  executed  at  the  same  time — the  crime  of  all  three  being 

1  Insults  in  China,  pp.  225,  227-228. 

2  This  question  is  discussed  at  length  in  Morse,  International  Relations, 
vol.  i.  chaps,  xv.,  xvi.,  xx. 

3  Insults  in  China,  pp.  197-198. 
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apparently  Christianity — and  a  general  persecution  of  Christians 
in  the  neighbourhood  was  inaugurated.1 

This  barbarous  judicial  murder  was  the  immediate  cause  of 
French  intervention  in  China  in  1856.  The  real  causes,  how¬ 
ever,  lying  a  good  deal  deeper,  were  political  and  need  not  be 
discussed  here.  As  far  as  both  England  and  France  were  con¬ 
cerned,  a  gross  violation  of  extraterritorial  rights  immediately 
preceded  the  war.  In  both  cases,  moreover,  there  were  certain 
debatable  points.  Thus  Dr.  Morse,  discussing  the  outrage  at 
Silin,  observes  : 

“It  is  a  serious  question  whether  the  privilege  of  extraterritorial 
jurisdiction,  which  had  been  secured  by  the  first  series  of  treaties, 
does  not  impose  upon  the  representatives  of  the  foreign  Powers  the 
duty  of  seeing  that  their  nationals,  the  beneficiaries  of  the  privilege, 
do  not  knowingly  place  themselves  in  hazardous  positions.  At  the 
treaty  ports  this  responsibility  is  easily  exercised,  and  there  have  been 
occasions  when  consuls  have  withdrawn  themselves  and  their  nationals 
from  situations  of  threatened  peril,  or,  more  frequently,  when  they 
have  ordered  away  to  places  of  greater  security  the  weak  and  defenceless 
among  the  community.  When  the  protected  subject  lives  in  the 
interior,  as  is  the  case  with  the  majority  of  the  missionaries,  the 
question  is  more  complicated.  On  the  one  hand,  the  risk,  from  the 
acts  of  an  ignorant  populace  and  an  equally  ignorant  magistracy  who 
see  nothing  of  the  armed  power  of  foreigners,  is  much  greater  ;  but 
on  the  other  hand,  to  order  the  withdrawal  of  the  missionaries  when¬ 
ever  there  were  reports  of  threatened  disturbances  would  effectively 
stop  their  work.”2 

However  much  the  student  of  politics  may  approve  the  sound¬ 
ness  of  these  contentions,  the  lawyer  cannot  concede  the  point. 
It  must  be  admitted  at  once  that  North-West  Kwangsi,  where 
Chapdelaine  lived,  was  not  only  a  very  remote  province,  but  had 
been  notoriously  unsettled  for  several  years,  insurrections  being 
frequent.3  Against  this,  however,  must  be  set  the  fact  that  the 
outrage  was  committed  by  an  Imperial  official.  From  the  purely 
legal  point  of  view,  the  contention  cannot  be  admitted  that  extra¬ 
territoriality  implies  withdrawal  of  protected  subjects  from  places 
of  danger.  A  foreigner  in  a  state  where  extraterritorial  rights 
exist  does  not  forfeit  his  right  to  protection  from  the  territorial 
state.  If  he  did,  the  extraterritorial  Power  would  reserve  to 


1  Insults  in  China,  p.  220. 
3  Ibid.  pp.  480-482. 
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itself  the  right  of  punishing  directly  those  who  commit  offences 
against  foreigners,  and  the  scope  of  extraterritoriality  would  be 
greatly  widened.  The  extraterritorial  Power,  through  force  of 
circumstances,  finds  itself  compelled  to  withdraw  its  subjects 
in  certain  limited  classes  of  cases  from  the  local  jurisdiction,  but 
leaves  to  the  territorial  Power  to  protect  the  foreigner  beyond  this 
point  alone.  In  other  words,  protection  is  divided  ;  but  the 
existence  of  extraterritoriality  does  not  by  any  means  imply  that 
the  foreigner  cannot  exercise  his  ordinary  rights  to  safety  through 
the  local  courts.  This  was  precisely  the  point  at  issue  between 
the  British  in  China  and  the  local  Chinese  authorities,  in  the 
period  under  discussion  ;  and  at  the  end  of  it,  China’s  recognition 
of  its  true  position  under  the  extraterritorial  regime  had  been 
with  difficulty  secured.  Accordingly,  therefore,  it  follows  that 
Chapdelaine  had  the  ordinary  rights  of  protection  from  the 
Chinese  courts,  and  these  had  been  openly  and  outrageously 
violated  by  the  very  persons  whose  duty  it  was  to  protect  them. 

A  violation  of  British  extraterritorial  rights,  leading  eventually 
to  the  outbreak  of  war  between  Great  Britain  and  China,  occurred 
on  October  8,  1856.  For  some  time  previously  the  Chinese  had 
shown  an  inclination  to  infringe  treaty  rights,  if  opportunity 
offered,  and  two  years  before,  on  March  6,  1854,  an  American 
vessel  had  been  boarded  by  Chinese  authorities,  her  flag  hauled 
down,  and  her  master  and  six  of  the  crew  arrested.  Redress 
had  been  obtained  on  this  occasion  by  the  presence  of  the  U.S. 
frigate  Plymouth,  alongside  the  Chinese  war  vessel  responsible.1 
The  incident  at  Canton  in  October  1856  was  similar  to  this.  By 
the  Supplementary  Treaty  of  the  Bogue;  1843,  it  had  been  pro¬ 
vided  that  certain  small  craft,  known  as  lorchas,  plying  between 
Hong  Kong  and  Canton  and  Macao,  should  be  charged  only 
certain  very  small  dues,  if  the  regulations  were  observed.  The 
first  of  these  was  that  the  lorcha  should  have  a  sailing  letter  or 
register  in  Chinese  and  English,  signed  by  the  Chief  Super¬ 
intendent  of  Trade.  These  vessels  flew  the  British  flag,  and  were 
entitled  to  British  protection.  After  1850  it  became  customary 
for  a  number  of  Chinese-owned  lorchas  to  receive  annual  sailing  » 
letters  from  the  Chief  Superintendent,  in  order  to  secure  British 
protection,  more  especially  as  piracy  had  become  exceedingly 
common,2  and  the  Chinese  Government  was  entirely  unable  to 

1  Morse,  International  Relations,  i.  p.  421.  2  Ibid.  p.  409. 
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afford  the  necessary  protection.  The  status  of  these  lorchas  was 
regulated  by  several  Hong  Kong  ordinances  ; 1  any  vessel  could 
be  registered,  provided  the  owner  was  a  lessee  of  Crown  lands  in 
Hong  Kong.  After  registration  the  vessel  had  a  British  master. 

On  October  8,  1856,  the  lorcha  Arrow ,  flying  the  British  flag 
at  the  mizzen  gaff  and  the  Blue  Peter  at  the  foremast  head,2  was 
boarded  by  four  mandarins  and  about  sixty  men.  Her  master, 
Thomas  Kennedy,  was  then  on  board  the  Dart,  another  lorcha 
lying  about  50  yards  from  the  Arrow ,  from  which  he,  together 
with  the  master  of  the  Dart  and  the  master  of  the  Chusan,  had 
a  full  view  of  the  proceedings.3  The  British  flag  was  hauled 
down,  and  twelve  men  of  a  crew  of  fourteen  (all  Chinese)  were 
bound  and  carried  away.  Before  they  left,  Kennedy  had  returned 
to  the  Arrow,  and  had  re-hoisted  the  flag.  He  also  protested 
against  the  act,  and  succeeded  in  retaining  two  of  the  crew,  whom 
the  mandarins  had  also  wished  to  take  away.  The  prisoners 
were  detained  in  a  guard-house  near  the  lorcha,  whither  the 
Consul,  Mr.  Harry  S.  Parkes,  proceeded  on  hearing  of  the  insult. 
He  demanded  the  delivery  of  the  prisoners  into  his  charge,  so 
that  any  accusation  against  them  might  be  investigated  in  accord¬ 
ance  with  the  requirements  of  the  treaties.4  This  was  refused, 
and  the  Consul  therefore  addressed  Commissioner  Yeh  on  the 
affair.  In  his  reply  the  Commissioner  stated  that  the  officers 
had  been  sent  to  arrest  Li-Ming-Tai,  a  pirate,  whom  one  of  the 
victims  of  a  recent  piracy  had  recognised  as  a  member  of  the 
Arrow's  crew.5  He  also  asserted  that  the  lorcha  belonged  to 
Su  Ah-cheng,  a  Chinese  subject,  who  had  obtained  her  registra¬ 
tion  as  a  British  lorcha  through  the  firm  of  F.  H.  Block  of  Hong 
Kong.  For  this  Su  Ah-cheng  had  paid  1000  dollars.  The 
seizure  had  taken  place  in  consequence  of  a  confession  of  piracy 
by  Li-Ming-Tai  to  the  helmsman  of  the  Arrow.  Put  briefly, 
the  Commissioner’s  case  was  that  the  vessel  was  “  not  a  foreign 
lorcha,  and  it  is  useless  therefore  to  enter  into  any  discussion 
respecting  her.”  6  On  the  other  hand,  Consul  Parkes  defined  his 
position  as  follows  : 

“  With  the  allegations  brought  against  Li  Ming  Tai,  alias  Leang 
Ming-tae,  it  appears  to  me  we  have  little  to  do.  He  may  have  com- 

1  No.  4  of  1855  and  No.  9  of  1856. 

2  Papers  relating  to  the  Proceedings  of  H.M.  Naval  Forces  at  Canton,  1857, 

p.  8. 

3  Ibid.  4  Ibid.  p.  1.  6  Ibid.  p.  5.  6  Ibid.  p.  6. 
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mitted  the  crime  imputed  to  him,  and  Hwang-leen-kae  may  have 
been  as  quick  as  he  states  himself  to  have  been  in  discerning  him  on 
board  the  Arrow .  That  he  should  have  avowed  his  crime,  and  told 
(as  stated  by  the  Imperial  Commissioner)  the  story  to  Woo-a-jin,  a 
stranger  to  him,  it  would  seem,  only  two  days  after  he  shipped  on 
board  the  lorcha,  seems  improbable  ;  but  that  also  is  beside  the  main 
question,  which  is,  are  British  ships  to  be  subject,  whenever  informa¬ 
tion  happens  to  be  laid  against  any  of  the  men  on  board,  to  be  boarded 
by  the  Chinese  military  without  any  communication  being  made  to 
the  Consul,  to  have  their  national  flag  hauled  down,  and  their  crews 
carried  away  prisoners  ?  And  is  the  Imperial  Commissioner  to  be 
at  liberty  to  declare  a  vessel  to  be  Chinese-owned,  in  the  face  of  an 
assurance  given  by  the  British  Consul  of  her  British  nationality,  and 
of  his  own  admission  of  her  being  in  possession  of  foreign  papers  ? 
In  this  case  he  evidently  considers  that  this  presumption  excuses  him 
from  affording  any  further  explanation,  not  to  say  apology,  in  respect 
to  the  insult  and  outrage  that  might  otherwise  have  been  considered 
as  inadvertently  committed. 

“  The  Imperial  Commissioner  does  not  impeach  the  character  or 
occupation  of  the  Arrow ,  and  not  only  has  no  charge  to  bring  against 
the  vessel  he  has  thus  subjected  to  violence,  but  himself  bears  testi¬ 
mony  (through  the  mouth  of  his  witness  Woo-a-jin),  to  the  regularity 
of  the  trade  in  which  she  is  engaged.  I  should  here  mention  that  the 
Arrow  is  well  known  as  a  trader  to  the  legal  ports.  She  entered  from 
Macao  with  rice  on  the  3rd  instant,  reported  her  arrival  at  the 
Consulate,  and  deposited  her  papers,  which  have  remained  to  this 
time  in  my  possession.  She  was  to  have  left  for  Hong  Kong  on  the 
8th  instant,  the  day  on  which  her  crew  were  seized.”  1 

The  ultimate  political  consequences  of  Commissioner  Yeh’s 
act  need  not  be  considered.  The  only  question  to  be  settled  is 
whether  it  was  a  violation  of  extraterritorial  rights  or  not.  The 
Commissioner  had  alleged  that  the  British  flag  was  not  flying  at  the 
time  when  the  lorcha  was  boarded.2  This,  although  it  could  not 
affect  the  status  of  the  lorcha,  was  not  the  truth,  as  there  is  ample 
evidence  to  the  contrary.3  Again,  his  account  of  the  ownership  of 
the  Arrow  is  equally  incorrect.  The  true  facts  were  set  forth  in 
the  China  Mail  of  December  1 1 ,  1856.  Her  career  is  interesting, 
and  worthy  of  record. 

“  The  Lorcha  Arrow  was  heretofore  employed  in  trading  on  the 
coast,  and  while  so  employed  was  taken  by  pirates  ;  by  them  she  was 
fitted  out  and  employed  in  the  Canton  River  during  the  disturbances 
between  the  Imperialists  and  Insurgents.  While  on  this  service,  she 

1  Papers  relating  to  the  Proceedings  of  H.M.  Naval  Forces  at  Canton,  1857, 
pp.  7-8. 

2  Ibid.  p.  14.  3  Ibid.  pp.  8-10. 
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was  captured  by  the  “  braves  ”  of  the  Soo-tsoi-che-tong  Company  or 
Guild,  one  of  the  loyalist  associations  organised  by  the  mandarins  for 
the  support  of  the  Imperial  Government.  By  this  guild  she  was 
publicly  sold,  and  was  purchased  by  a  Chin-chew  Hong,  a  respectable 
firm  at  Canton,  who  also  laid  out  a  considerable  sum  in  repairing  and 
otherwise  fitting  her  out.  She  arrived  in  this  harbour1  about  the 
month  of  June,  1855,  at  which  time  a  treaty  (which  ended  in  a  bargain) 
was  on  foot  between  Fong  Aming,  Messrs.  John  Burd  and  Co.’s 
Compradore,  and  Lee-yeong-heen,  one  of  the  partners  in  the  Chin- 
chew  Hong,  for  the  purchase  of  the  lorcha  by  the  former.  Shortly 
after  the  arrival  of  the  vessel  here,  she  was  claimed  by  one  Quan-tai 
of  Macao,  who  asserted  that  she  had  been  his  property  before  she  was 
seized  by  the  pirates.  Of  course,  the  then  owners  disputed  his  claim, 
upon  which  he  commenced  a  suit  in  the  Vice-Admiralty  Court.  After 
a  short  time,  by  consent  of  the  parties,  the  question  was  referred  to 
arbitration,  and  the  arbitrators  appointed  were  Mr.  Edward  Pereira, 
on  behalf  of  Quan-tai,  and  the  Hon.  Mr.  J.  F.  Edger,  on  behalf  of 
Lee-yeong-heen,  as  representing  the  parties  who  opposed  the  claim 
of  Quan-tai.  These  arbitrators  could  not  agree,  and  Mr.  George 
Lyall  was  appointed  umpire,  who  awarded  that  the  possession  or 
ownership  of  the  lorcha  should  continue  undisturbed  ;  but  as  he  was 
not  satisfied  that  Quan-tai  had  sufficient  opportunities  afforded  him 
of  regaining  what  he  asserted  to  have  been  originally  his  property,  he 
also  awarded  that  the  sum  of  2,100  dollars  should  be  paid  to  him, 
being  the  sum  at  which  the  lorcha  had  been  sold  by  the  Soo-tsoi-che- 
tong  Guild,  and  which  appeared  to  be  the  value  of  the  lorcha  at  the 
time  of  such  sale.  Upon  this  award,  a  question  arose  between  Fong 
Aming,  of  Messrs.  John  Burd  and  Co.  and  the  Chin-chew  Hong,  as 
to  who  was  to  pay  the  2,100  dollars,  and  it  was  finally  arranged 
between  them  that  Fong  Aming  was  actually  to  pay  the  money  to 
Quan-tai,  but  that  the  Chin-chew  Hong  were  to  allow  him  out  of  the 
purchase  money  for  the  lorcha  the  sum  of  1,000  dollars,  being  their 
contribution  to  the  amount  of  the  award,  and  that  the  balance  of 

1.100  dollars  was  to  be  Fong  Aming’s  contribution.  This  sum  of 

2.100  dollars  Mr.  Block  advanced  for  Fong  Aming,  and  paid  it  to 
Messrs.  Gaskell  and  Brown,  the  proctors  for  Quan-tai,  who  acknow¬ 
ledged  the  receipt  thereof  from  him  on  account  of  Lee  Yeong-heen, 
the  partner  in  the  Chin-chew  Hong,  who  had  been  made  the  defendant 
in  the  suit.  In  the  accounts  between  the  Hong  and  Fong  Aming,  the 
sum  of  1,000  dollars  was  deducted  from  the  purchase  money  for  the 
lorcha.  The  ownership  of  the  vessel  was  transferred  to  Fong  Aming 
and  in  his  name  she  is  registered.” 2 

There  was  another  point  which  the  Chinese  authorities  might 
have  raised,  but  did  not.  The  Arrow's  licence  had  expired  on 

1  Hong  Kong. 

2  Correspondence  relating  to  the  Proceedings  of  H.M.  Naval  Forces  at  Canton, 
pp.  1 34-1 35- 
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September  27  and  had  not  been  renewed,1  “  but  the  Chinese  had 
no  knowledge  of  the  expiry  of  the  licence,  nor  do  they  profess 
that  they  had  any  other  grounds  for  interference  than  the  sup¬ 
position  that  the  owner  is  not  a  British  subject ;  that,  however,  is 
a  question  for  this  Government  who  granted  the  register,  and  it  is 
clear  that  the  Chinese  authorities  have  violated  the  9th  Article 
of  the  Supplementary  Treaty,  which  requires  that  all  Chinese 
malfaisants  in  British  ships  shall  be  claimed  through  the  British 
authorities.”  2  This  may  seem  at  first  to  be  an  example  of 
good  politics  but  bad  law,  since  the  ignorance  of  the  Chinese 
Commissioner  could  not  affect  the  status  of  the  Arrow.  On  the 
other  hand,  it  must  be  observed  that  when  the  licence  expired, 
the  lorcha  was  at  sea,  and  had  not  been  in  Hong  Kong  waters 
since  September  i.3  She  had,  therefore,  never  been  in  the 
position  to  be  re-registered.  On  the  other  hand,  she  was  not 
entitled  to  fly  the  Chinese  flag,  as  she  was  owned  by  a  Hong  Kong 
resident  who  had  never  contemplated  complying  with  any  of  the 
conditions  (whatever  they  were)  of  the  Chinese  in  respect  of  their 
mercantile  vessels.  Sir  John  Bowring  held  that  on  October  8 
the  Arrow  had  no  right  to  fly  the  British  flag,  and  therefore  had 
no  right  to  British  protection — yet  he  was  prepared  to  give  it.4 
This  does  not  seem  a  very  logical  position.  Yet  to  admit  the 
Chief  Superintendent’s  first  contention  is  to  assert  that  on 
October  8  the  Arrow  was  not  entitled  to  fly  any  flag  at  all.  It 
seems,  however,  that  by  all  legal  principle,  the  lorcha  was  entitled 
to  continue  to  fly  the  British  flag  until  she  had  had  (and  failed  to 
use)  an  opportunity  to  re-register.  This  she  had  not  had  ;  and 
she  was  therefore  entitled  to  British  protection.  It  should  also  be 
noticed  that  the  Consul  was  not  claiming  that  the  Chinese  on 
board  were  British  subjects.  He  was  merely  asking  for  the 
procedure  laid  down  in  Article  IX  of  the  Treaty  of  the  Bogue  to 
be  followed.5  This  article  stated  that  if  persons  accused  by  the 
Chinese  of  committing  crime  took  refuge  on  British  ships,  “  a 
communication  shall  be  made  to  the  proper  English  officer,  in 
order  that  the  said  criminals  and  offenders  may  be  rigidly  searched 
for,  seized,  and,  on  proof  or  admission  of  their  guilt,  delivered 
up.”  The  Commissioner  realised  that  this  procedure  had  not 

1  Correspondence  relating  to  the  Proceedings  of  H.M.  Naval  Forces  at  Canton, 
p.  10. 

2  Ibid.  pp.  10-11.  3  Ibid.  pp.  11-12.  4  Ibid.  p.  10. 

6  Ibid.  p.  11.  For  an  explanation  of  his  position  see  Appendix  XXIX. 
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been  followed,  and  accordingly  returned  nine  of  the  crew.  As 
three  were  still  detained,  however,  and  as  no  apology  and  assurance 
that  the  British  flag  would  in  future  be  respected  were  sent,  this 
was  not  regarded  as  satisfactory.1 

When  an  account  of  the  episode  was  received  at  the  Foreign 
Office,  the  Earl  of  Clarendon  consulted  the  Law  Officers  of  the 
Crown  on  the  point,  and  their  view  was  that  the  act  constituted 
an  infraction  of  Article  IX  of  the  Treaty. 

“  The  only  possible  defence  open  to  them  appears  to  be,  that  the 
Arrow  was  not  an  English  merchant  ship  within  the  true  intent  and 
meaning  of  the  Treaty  ;  but  Article  XVII,  Rule  1,  in  the  Supple¬ 
mentary  Treaty  recognises  and  includes  this  particular  class  of  vessel  ; 
she  had  a  British  master,  British  colours  and  papers,  and  even  if  her 
licence  had  been  improperly  granted  in  August  1854,  this  was  a  matter 
of  British  internal  regulation,  and  to  be  dealt  with  by  the  British 
authorities.  This  point  is  evidently  an  after-thought  on  the  part  of 
the  Chinese,  and  the  only  evidence  of  it  is  the  uncorroborated  assertion 
of  one  of  the  crew  in  custody.  No  British  lorcha  would  be  safe  if  her 
crew  were  liable  to  seizure  on  such  grounds. 

“  I  have  further  to  observe  that  there  do  not  seem  to  have  been 
any  such  circumstances  of  urgency  in  this  case  as  would  afford  any 
justification  or  excuse  for  the  arbitrary"  conduct  of  the  Chinese  autho¬ 
rities,  who  were  probably  emboldened  by  the  absence  of  any  of  Her 
Majesty’s  ships  from  Canton.  The  Arrow  was  bound  for  Hong  Kong 
and  if  any  of  her  crew  could  be  identified  as  having  been  guilty  of 
piracy,  or  were  even  suspected  of  it,  there  would  have  been  no 
difficulty  in  securing  their  apprehension  and  delivery,  had  the  Chinese 
authorities  taken  the  course  indicated  by  Article  IX,  viz.,  communicating 
with  the  British  Consul .  Only  two  of  her  crew  were  charged  with  piracy, 
viz.,  Le-Ming-tae  and  Liang-kien-foo  ;  the  third  detained  (Woo-a-jen) 
is  apparently  only  wanted  as  a  witness  ;  and  there  was  not  the  slightest 
pretext  for  seizing  the  other  nine,  who  were  afterwards  released. 

“  The  accidental  and  temporary  absence  of  the  British  master  on 
board  a  neighbouring  vessel  could  not  affect  the  question.  The 
British  flag  is  clearly  proved  (by  the  deposition  of  Kennedy  and  Leach) 
to  have  been  hauled  down  by  the  Chinese  Mandarin  crew,  notwith¬ 
standing  the  denial  of  this  fact  by  the  Imperial  Commissioner  ;  but  even 
if  the  flag  had  not  been  actually  flying  at  the  moment,  it  is  obvious  that 
the  national  character  of  the  lorcha  was  well  known  to  the  authorities. 

“  The  expiration  of  the  Arrow’s  sailing  licence  on  September  27, 
previous  to  her  seizure,  does  not  appear  to  have  been  known  to  the 
Chinese  authorities  ;  and  this,  again,  is  a  matter  of  British  regulation 
which  would  not  justify  seizure  by  the  Chinese.”  2 

1  Correspondence  relating  to  the  Proceedings  of  H.M.  Naval  Forces  at  Canton, 

p.  11. 

2  Ibid.  p.  15. 
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Such,  then,  was  the  episode  of  the  lorcha  Arrow.  When  the 
Commissioner  saw  that  the  British  were  prepared  to  take  forcible 
measures,  he  offered  to  return  the  twelve  men,  but  still  maintained 
that  the  vessel  was  Chinese,  and  therefore  refused  an  apology. 
In  consequence,  military  and  naval  operations  were  begun  by  the 
seizure  of  an  Imperial  junk. 


General  Observations  on  the  Period 

Surveyed  as  a  whole,  the  period  with  its  record  of  attacks  on 
foreigners,  punished  in  each  case  only  after  the  intervention  of  the 
Consul,  well  illustrates  the  fundamental  weakness  of  the  extra¬ 
territorial  stipulations  of  the  early  treaties.  Although  justice  was 
now  guaranteed  in  cases  involving  foreigners  only,  there  was  no 
corresponding  security  in  cases  where  the  Chinese  were  offenders. 
Capture  of  the  criminals  was  exceedingly  uncertain,  and  there  was 
also  considerable  doubt  whether  they  would  be  punished  even  after 
capture.  The  reason  for  this  was  that  Western  notions  of  justice 
were  entirely  foreign  to  the  Chinese,  and  their  anti-foreignism 
found  full  expression  in  their  judicial  institutions — an  unfortunate 
position,  for  which  the  only  true  remedy  would  have  been  the 
establishment  of  genuine  “  mixed  ”  tribunals  under  foreign 
control ;  but  the  vast  extent  of  China,  the  incompatibility  of  the 
Chinese  and  Western  standards  of  justice,  and  the  necessity  of 
securing  the  co-operation  of  all  the  foreign  Powers  with  interests 
in  China  effectively  prevented  the  undertaking  of  any  such 
enterprise.  On  the  other  hand,  it  must  be  noticed  that  the 
jurisdiction  of  the  Western  Powers  over  their  nationals  in  China 
was  frequently  ineffective,  and  insufficient  to  suppress  lawlessness. 

When  a  $200  fine  was  the  maximum  punishment  a  consul 
could  inflict  for  an  offence  against  treaties,  it  is  not  surprising  that 
Consular  Courts  had  no  terrors  for  European  merchants.  Some¬ 
times,  also,  a  technicality  enabled  offenders  to  escape  punishment 
altogether,  and  then  the  Chinese  not  unnaturally  complained  of 
the  partiality  of  a  Consular  Court.  Revision  of  the  treaties, 
therefore,  necessitated  an  adequate  consideration  of  these 
difficulties,  but  for  evidence  of  such  adequate  consideration  in  the 
treaties  of  1858  we  look  in  vain. 


CHAPTER  VII 


Extension  of  the  Principle  of  Extraterritoriality 

in  China,  1856-1918 

Authorities 

Correspondence  respecting  the  Revision  of  the  Treaty  of  Tientsin.  Chinese 
Customs  Treaties ,  2  vols.  McMurray,  Treaties  and  Agreements  with 
and  concerning  China ,  2  vols.  Morse,  International  Relations  of  the 
Chinese  Empire ,  Vol.  II.  Kotenev,  Shanghai  :  Its  Mixed  Court  and 
Council.  Chinese  Social  and  Political  Science  Review ,  1927-1928 
{Public  Documents  Supplement ).  Willoughby,  Foreign  Rights  and 
Interests  in  China ,  2  vols.  Shih,  Extraterritoriality .  Moore,  Digest 
of  International  Law ,  Vol.  II.  Further  Papers  Relating  to  the  Rebellion 
in  China.  Further  Memorials  respecting  the  Chinese  Treaty  Revision 
Convention,  1870.  Hart,  These  from  the  Land  of  Sinim.  Hinckley, 
American  Consular  Jurisdiction  in  the  Orient.  Hart  v.  Gumpach 
(1872),  4  L.R.  P.C.  439. 

1.  THE  TREATIES  OF  TIENTSIN,  1 858 

For  some  time  before  the  outbreak  of  the  second  Anglo-Chinese 
war,  there  had  been  a  strong  feeling  among  Western  residents  in 
China  that  the  existing  treaties  did  not  afford  them  full  legal 
protection.  More  especially  it  was  felt  that  the  Chinese  courts 
afforded  no  adequate  redress  for  wrongs,  both  civil  and  criminal, 
committed  by  Chinese  against  foreigners.  Full  satisfaction  on 
this  last  point  was  impossible  until  China  undertook  the  complete 
reorganisation  of  her  legal  system  in  accordance  with  Western 
ideas,  but  so  long  as  the  Chinese  Empire  preserved  its  attitude  of 
complete  superiority,  such  a  project  was  out  of  the  question. 
Before  the  war  of  1856  had  broken  out,  however,  the  repre¬ 
sentatives  of  the  three  Treaty  Powers  were  in  close  communication 
with  each  other  on  the  question  of  the  revision  of  the  treaties,  and 
in  a  despatch  to  Lord  Clarendon,  dated  August  21,  1856,  Sir 
John  Bowring,  the  British  Superintendent  of  Trade,  enumerates 
the  principal  objects  of  treaty  revision  as  follows  : 
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1.  The  establishment  of  European  embassies  at  Peking. 

2.  The  establishment  of  Chinese  embassies  at  the  capitals  of  the 
three  Treaty  Powers. 

3.  Extension  of  commercial  relations. 

4.  Universal  liberty  of  opinion. 

5.  Reform  of  all  the  Courts  of  Judicature. 

Of  these,  the  first  and  third  are  regarded  as  of  pre-eminent 
importance,  and  the  question  of  the  legal  protection  of  foreigners 
in  China  must  presumably  be  looked  for  under  the  fifth  heading. 
The  two  last  objects  had  been  advanced  by  Dr.  Peter  Parker,  the 
enthusiastic  and  enlightened  representative  of  the  United  States, 
who  saw  in  the  reform  of  the  Chinese  legal  system  a  desirable 
alternative  to  the  extension  of  extraterritorial  rights  in  China. 
Sir  John  Bowring,  however,  has  no  confidence  whatever  in  the 
proposal.  He  writes  : 

“  The  moral  influence  of  Western  nations  may,  in  the  progress  of 
centuries  of  intercourse,  change  the  opinions,  meliorate  the  codes, 
and  reform  the  tribunals  of  three  or  four  hundred  millions  of  men, 
moulded  to  systems  whose  tenacity  has  been  the  growth  of  more  than 
a  hundred  generations.  But  the  task  is  out  of  all  measure  beyond 
the  compass  of  my  aptitudes,  and  in  my  judgment  we  must  content 
ourselves  with  negotiations  of  a  more  practical  and  less  ambitious 
character.” 

Accordingly,  when  the  three  treaties  were  signed  at  Tientsin 
in  June  1858,  revising  the  treaties  of  Nanking,  Wanghia,  and 
Whampoa,  we  find  no  reference  whatever  to  the  reform  of  the 
Chinese  legal  system,  but  merely  certain  extensions  of  British, 
French,  and  American  Consular  jurisdiction  in  China.1 

Great  Britain. — By  Article  IX  of  the  British  treaty,  British 
subjects  were  allowed  to  travel  into  the  interior  for  purposes  of 
trade,  and  it  provided  that  if  a  British  subject  so  travelling 
committed  an  offence,  he  should  be  handed  over  to  the  nearest 
consul  for  punishment,  but  must  not  be  subjected  to  excessive 
restraint  in  the  meanwhile.  Article  XV  established  the  im¬ 
portant  principle  that  “  all  questions  in  regard  to  rights, 
whether  of  property  or  person,  arising  between  British  subjects, 
shall  be  subject  to  the  jurisdiction  of  the  British  authorities,” 
thus  completely  ousting  Chinese  jurisdiction  from  cases  involving 

1  The  text  of  the  relevant  articles  appears  in  Appendices  XXX,  XXXI, 
and  XXXII. 


EXTENSION  OF  THE  PRINCIPLE  285 

British  subjects  alone.  The  next  two  articles  establish  one  of 
the  most  celebrated  rules  of  the  extraterritorial  system  as  it 
exists  at  present  in  China — that  offenders  are  punished  in  the 
courts  of  their  country,  according  to  the  law  of  that  country. 
A  similar  procedure  extends  to  civil  cases.  Article  XXI  provides 
for  the  extradition  of  Chinese  criminals  taking  refuge  either  in 
Hong  Kong  or  on  board  British  vessels,  whilst  Article  LI  1 1 
provides  for  Anglo- Chinese  co-operation  for  the  suppression  of 
piracy.  Other  articles  provide  for  the  punishment  of  offenders 
and  the  recovery  of  property,  when  foreign  ships  in  Chinese  ports 
are  plundered.  Article  XVIII  attempted  to  prevent  anti-foreign 
outrages  by  assuring  prompt  redress  in  Chinese  courts  for  injuries 
to  foreigners,  but  this  article  was  as  consistently  ignored  by  the 
Chinese  as  it  had  been  before  the  treaty. 

France. — The  French  treaty  of  1844  had  been  the  most  carefully 
drawn  of  the  original  three  foreign  treaties  with  China,  and  its 
extraterritorial  stipulations  therefore  required  little  alteration. 
The  Treaty  of  Whampoa,  however,  had  spoken  only  of  “  offences 
committed  by  French  citizens  in  the  five  ports.”  For  this,  in  the 
treaty  of  1858  was  substituted  the  wider  phrase  “  in  China  ”  for 
“  in  the  five  ports,”  to  cover  offences  committed  by  French 
subjects  who  had  gone  into  the  interior  for  purposes  of  trade. 
Other  articles,  however,  related  to  the  status  of  missionaries  in 
China.  All  three  treaties  provided  that  all  those  who  quietly 
taught  or  professed  the  Christian  religion  were  to  be  free  from 
molestation.  The  French  treaty  went  further,  and  required 
effective  protection  for  missionaries  in  the  interior.  This  was 
partly  a  result  of  the  murder  of  Chapdelaine,  and  partly  a  con¬ 
sequence  of  consistent  French  policy.  By  Article  VI  of  a  con¬ 
vention  signed  at  Peking  in  i860,  France  also  secured  to  Roman 
Catholic  missionaries  the  right  to  hold  property  in  the  interior, 
and  to  Protestant  missionaries  the  right  to  lease  houses  for 
stations. 

The  United  States.— The  United  States,  in  its  treaty  with 
China,  undertook  to  hunt  down  pirates  attacking  American  vessels 
in  the  seas  adjacent  to  China  (thus  going  beyond  the  provisions 
of  the  British  treaty).1  The  article  guaranteeing  the  protection 
of  foreign  lives  and  property,  by  the  prompt  punishment  of 
robbers  and  rioters,  also  appears  in  this  treaty,  as  it  does  in  the 

1  Article  IX.  See  also  Article  XIII. 
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other  two,1  and  the  right  of  American  subjects  to  own  property 
is  conceded  in  Article  XII.  The  remaining  extraterritorial 
provisions  follow  those  of  the  British  treaty  fairly  closely. 

The  provisions  of  the  three  treaties  just  discussed  served  as  a 
model  for  the  extraterritorial  provisions  of  the  treaties  concluded 
by  numerous  foreign  Powers  with  China  during  the  next  half 
century.  These  will  be  considered  in  the  next  section.  It 
should  be  mentioned,  however,  that  although  the  “  most-favoured 
nation  ”  clause  duly  appears  in  all  of  them,  this  has  never  been 
extended  to  cover  extraterritorial  rights,  with  the  result  that  the 
established  systems  of  consular  jurisdictions  in  China  exhibit 
important  material  differences  in  operation. 


II.  EXTENSION  OF  EXTRATERRITORIAL  RIGHTS,  1858-1918 

By  the  year  1858  four  Powers,  Great  Britain,  the  United 
States,  France,  and  Sweden-Norway,  had  obtained  grants  of 
extraterritorial  rights  in  treaties  concluded  with  China.  Others 
quickly  followed,  however,  and  sought  to  put  on  a  definite  basis 
the  rights  which  had  been  impliedly  conceded  to  them  since  the 
conclusion  of  the  first  treaties. 

Russia. — Russia  was  the  earliest  to  fall  into  line.  It  has  already 
been  noticed  that  the  early  Sino-Russian  treaties  (1689-1851) 
constitute  a  peculiar  chapter  in  the  history  of  extraterritoriality 
in  China.  By  the  middle  of  the  nineteenth  century,  Russia 
was  admittedly  among  the  greatest  Powers  in  the  world,  and  it 
was  not  considered  fitting  that  the  old  bilateral  system  of 
extraterritoriality  prevailing  between  Russia  and  China  should 
be  allowed  to  survive  when  the  other  Western  Powers  were  con¬ 
cluding  treaties  on  a  different  footing.  On  the  first  (thirteenth) 
of  June  1858,  therefore,  another  Treaty  of  Tientsin  was  signed 
by  the  representatives  of  Russia  and  China.  By  Article  IV  Russia 
agreed  to  the  confiscation  of  contraband  goods  by  the  Chinese 
authorities,  if  owned  by  Russians.  Article  V  concedes  to  Russian 
subjects  the  right  to  own  and  lease  houses  and  property  in  China. 
Article  VII  provides  that  disputes  between  Russians  and  Chinese 
in  the  ports  open  to  trade  may  not  be  tried  by  the  Chinese,  except 
in  conjunction  with  the  Russian  consular  officer.  Russians 


1  Article  XI. 
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accused  of  crime  must  be  tried  by  Russian  law,  Chinese  accused 
of  crime  by  Chinese  law.  Similarly  for  all  outrages  on  life  or 
property.  Russians  in  the  interior  accused  of  crime  must  be  sent 
to  the  nearest  consul  for  trial. 

These  provisions  of  the  Treaty  of  Tientsin,  briefer  as  they 
undoubtedly  were  than  the  corresponding  provisions  in  the 
three  other  treaties  with  China  of  the  same  year,  and  more 
limited  in  operation,  proved  inadequate,  and  by  the  Treaty  of 
Peking,  of  November  2  (14th),  i860,  a  more  clearly  defined 
system,  corresponding  to  that  established  by  the  other  four  treaty 
Powers,  was  inaugurated.  By  Article  VII,  Russian  merchants 
are  given  complete  freedom  to  trade  in  the  open  ports. 
Article  VIII  is  somewhat  curiously  worded.  It  declares  that 
Russian  subjects  in  China  and  Chinese  subjects  in  Russia  are 
under  the  special  protection  of  their  respective  governments. 
To  exercise  control  over  the  Russian  merchants,  therefore, 
Russia  may  appoint  consuls  at  Kashgar  and  Urga,  in  addition  to 
those  at  Ili  and  Tarbagatai  (since  the  Russian  trade  was  principally 
by  land).  China,  also,  if  she  wishes,  may  appoint  consuls  in 
Russian  towns,  for  a  similar  purpose.  In  their  relations  with  the 
local  authorities,  there  shall  be  absolute  equality  (i.e.  between  the 
two  parties).  “  Toutes  les  affaires  concernant  les  marchands  de 
Pun  et  de  l’autre  Empire  sont  examinees  par  eux  de  gre  a  gre  ; 
les  crimes  et  debts  doivent  etre  juges,  comme  il  est  regie  par 
l’Article  VII  du  Traite  de  Tientsin,  d’apres  les  lois  de  PEmpire 
dont  le  coupable  est  sujet.”  1  This  certainly  seems  to  contemplate 
the  preservation  of  the  old  bilateral  system  of  extraterritoriality, 
so  long  in  existence  between  the  two  Powers,  except  for  the 
reference  to  Article  VII  of  the  Treaty  of  Tientsin.  Unfortunately, 
however,  there  is  considerable  uncertainty  concerning  the  actual 
wording  of  the  treaty  of  1858,  and  two  versions  of  it  appear  in  the 
series  of  treaties  issued  by  the  Chinese  Inspectorate-General  of 
Customs.  The  version  summarised  above  is  the  French  version, 
published  by  the  Russian  Ministry  of  Foreign  Affairs,  but  another 
French  version,  included  by  Mayers  in  his  collection  of  treaties, 
and  said  to  be  a  translation  of  the  Russian,  exists  and  exhibits 
important  differences.  Thus  Article  VII  in  this  version  might 
possibly  be  construed  to  imply  that  Chinese  subjects  in  Russia 
were  still  entitled  to  extraterritorial  rights.  However  this  might 

1  Treaties,  Conventions,  etc.,  between  China  and  Foreign  States,  i.  p.  105. 


288  EXTRATERRITORIAL  JURISDICTION 

be,  the  fact  remains  that  Chinese  subjects  in  Russia  have  not 
enjoyed  such  rights  since  i860.1 

The  remainder  of  Article  VIII  of  the  Treaty  of  i860  elaborates 
the  civil  and  criminal  procedure  to  be  adopted.  All  commercial 
disputes  must  be  settled  by  arbitration,  by  merchants  chosen  by 
the  parties.  Both  consuls  and  local  authorities  are  to  co-operate 
in  promoting  friendly  settlements.  Mercantile  contracts  (in¬ 
cluding  those  for  the  hiring  of  shops  and  houses)  must  be 
registered  with  the  consul  and  the  local  authority.  If  contracts 
are  not  executed,  consul  and  local  authority  must  again  co¬ 
operate  to  secure  the  fulfilment  of  obligations.  Disputes  of  a 
non-commercial  character  are  settled  by  the  consul  and  the  local 
authority  jointly,  according  to  the  law  of  the  defendant.  Should 
a  Russian  subject  default,  or  flee  into  the  interior  of  China,  the 
consul  must  inform  the  local  authority,  who  must  secure  his 
return  and  surrender  to  the  Russian  consul.  The  same  pro¬ 
vision  extends  to  a  Chinese  subject  who  takes  refuge  in  Russia. 
If  a  grave  crime,  such  as  murder,  brigandage,  an  attack  on  life  or 
premeditated  incendiarism  is  committed  by  a  Russian  in  China, 
he  must  be  sent  back  to  Russia  for  trial.  If  a  Chinese  (in  China) 
commits  a  similar  offence  against  a  Russian,  he  is  punished  by  the 
Chinese  authorities.  In  all  criminal  cases,  the  authorities  of  the 
accused’s  country  alone  can  take  any  part  in  the  trial  and 
punishment  of  the  offender. 

The  Treaty  of  St.  Petersburg  between  Russia  and  China,  of 
February  12  (24th),  1881,  had  a  little  to  say  concerning  the  extra- 


1  The  article  reads  as  follows  in  the  two  versions  : 

(1)  Russian  Ministry  of  Foreign  Affairs.— “  Aucune  affaire  entre  sujets 
russe  et  chinois,  dans  les  ports  ouverts  au  commerce,  ne  pourra  etre  instruite 
et  jugee  par  le  gouvernement  chinois  autrement  que  de  concert  avec  le  consul 
de  Russie  ou  avec  la  personne  qui  representera  l’autorite  du  gouvernement 
russe  dans  les  localites.  Les  sujets  russes,  accuses  de  quelque  delit  ou  crime 
que  ce  soit,  sont  juges  d’apres  les  lois  russes.  De  meme  pour  tout  attentat 
a  la  vie  ou  k  la  propriety,  ou  autre  crime  ou  delit  au  prejudice  d’un  sujet  russe, 
les  sujets  chinois  seront  juges  et  punis  d’apres  les  lois  de  leur  Empire.  .  .  .  ” 

(2)  Mayers'  Version. — “  Toute  affaire  entre  les  sujets  russes  et  chinois 
dans  les  ports  et  villes  ouverts  sera  examinee  par  les  autorites  chinoises  de 
concert  avec  le  Consul  russe  ou  1’ agent  qui  represente  1’ autorite  du  Gouveme- 
ment  russe  dans  l’endroit.  Les  sujets  russes  coupables  de  quelque  delit  ou 
crime  seront  juges  d’apres  les  lois  russes. 

“  De  meme,  les  sujets  chinois  pour  chaque  crime  ou  attentat  contre  la 
vie  ou  la  propriety  d’un  Russe  seront  juges  et  punis  d’apres  les  lois  de  leur 
pays.” 

The  cumulative  effect  of  the  second  version  and  Article  VIII  of  the  treaty 
of  i860  would  apparently  seem  to  be  reciprocity  between  the  two  nations. 
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territorial  rights  of  Russians  in  China.  Article  XI  states  that 
all  disputes  arising  in  China  between  nationals  of  the  two  states, 
whether  commercial  or  otherwise,  are  to  be  settled  by  the  consuls 
and  the  local  Chinese  authorities  jointly.  In  commercial  suits, 
arbitration  by  persons  chosen  by  the  parties  must  first  be  tried. 
Failing  a  settlement  by  this  means  a  trial  by  the  two  authorities 
jointly  occurs.  The  remainder  of  the  article  re-enacts  that 
section  of  Article  VIII  of  the  Treaty  of  Peking  which  deals  with 
written  contracts,  and  their  enforcement  by  consuls  and  local 
authorities. 

At  the  present  time  extraterritorial  rights  for  Russian  subjects 
in  China  no  longer  exist,  and  Russian  subjects  are  therefore 
entirely  subject  to  the  jurisdiction  of  the  Chinese  courts.  This 
abolition  of  consular  jurisdiction  occurred  in  two  stages.  On 
September  23,  1920,  the  Chinese  Minister  of  Foreign  Affairs 
forwarded  to  the  Russian  Minister  a  mandate  declaring  that  the 
recognition  of  the  Russian  Minister  and  consuls  in  China  was 
suspended,  and  charging  the  Chinese  provincial  authorities  with 
the  duty  of  taking  adequate  steps  to  settle  all  questions  regarding 
Russian  concessions,  leased  territories,  and  citizens  in  China. 
The  effect  of  this  mandate  was  not  to  abrogate  the  existing  treaties 
between  the  two  nations,  but  to  place  Russian  subjects  under 
Chinese  jurisdiction,  instead  of  that  of  their  consuls.1  Finally, 
by  Article  XII  of  the  Sino-Soviet  Agreement  of  May  31,  1924, 
the  Union  of  Soviet  Socialist  Republics  formally  relinquished  all 
rights  of  extraterritoriality  and  consular  jurisdiction.  It  will  be 
shown  later  that  this  step  was  dictated  entirely  by  political 
motives,  and  was,  in  fact,  merely  a  step  in  the  Soviet  campaign  in 
China.  Its  value  may  be  assessed  by  the  fact  that  exactly  two 
years  later,  in  May  and  June  1926,  the  Soviet  Republic  unsuccess¬ 
fully  attempted  to  secure  the  appointment  of  Russian  assessors  in 
cases  in  Manchuria  where  subjects  of  the  Soviet  were  defendants.2 

Germany. — The  next  European  state  to  obtain  a  formal  grant  of 
extraterritorial  rights  from  China  was  Germany.  Article  VI  of  the 
Treaty  of  Tientsin  (signed  September  2),  1861,  permits  German 
subjects  to  travel  and  trade  freely  at  the  open  ports,  and  to  buy 
and  lease  land  and  houses.  Article  VII  renders  German  vessels 

1  Kotenev,  Shanghai  :  Its  Mixed  Court  and  Council,  p.  227. 

2  For  the  text  of  the  relevant  articles  of  the  treaties,  see  Appendix 
XXXIil. 
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and  their  cargoes  liable  to  confiscation  by  the  Chinese  Govern¬ 
ment,  if  found  engaged  in  clandestine  trade,  and  Article  XXXII 
provides  for  the  surrender  of  sailors  or  other  German  subjects, 
deserting  from  German  ships,  to  the  consular  agent,  or  the  captain 
of  the  ship,  and  for  the  reciprocal  surrender  of  Chinese  subjects 
accused  of  crime  and  taking  refuge  in  German  houses  or  on 
German  ships.  Pirates  attacking  German  ships  in  the  seas 
adjacent  to  China  must  be  hunted  down  by  the  Chinese  authorities 
and  punished,  and  the  stolen  property  restored.1  In  civil  suits, 
the  complainant  must  put  his  case  before  his  own  national  officer, 
who  will  attempt  first  to  reach  a  friendly  settlement.  If  this  is 
impossible,  the  two  authorities  will  jointly  try  the  case,  “  according 
to  equity.” 2  The  Chinese  authorities  must  afford  complete 
protection  of  life  and  property  to  German  subjects,  and  must 
promptly  punish  Chinese  subjects  who  attack  German  subjects 
or  their  property.3  Chinese  indebted  to  Germans,  as  well  as 
Germans  indebted  to  Chinese,  must  be  sought  out  by  their 
respective  national  officers  and  compelled  as  far  as  possible  to 
honour  their  obligations,  but  the  governments  of  neither  state  are 
responsible  for  the  debts  of  their  nationals.4  Article  XXXVIII 
establishes  the  principle  that  persons  accused  of  crime  must  be 
punished  by  the  officers,  and  according  to  the  laws  of  their 
respective  states.  The  next  article  provides  that  all  cases  arising 
between  German  subjects  in  China  are  within  German  jurisdiction 
whilst  differences  between  Germans  and  other  foreigners  in  China 
are  decided  in  accordance  with  the  agreements  existing  between 
the  two  states  concerned,  without  interference  from  the  Chinese 
authorities. 

In  1880  a  supplementary  convention  was  concluded  between 
Germany  and  China,  Article  VIII  of  which  stated  that  “  the 
settlement  of  the  question  relating  to  judicial  proceedings  in 
mixed  cases,  the  taxation  of  foreign  merchandise  ...  is  to 
become  the  subject  of  special  negotiations,  which  both  govern¬ 
ments  hereby  declare  themselves  ready  to  enter  upon.”  No 
record  of  such  agreement,  relating  to  mixed  cases,  appears  in  the 
list  of  treaties  and  conventions,  however. 

On  China’s  severance  of  diplomatic  relations  with  the  Central 
Powers  in  March  1917  the  status  of  Germans  and  Austrians  in 


1  Article  XXXIII. 
3  Article  XXXVI. 


2  Article  XXXV. 

4  Article  XXXVII. 
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China  was  the  subject  of  considerable  discussion  between  the 
Chinese  Government  and  the  Netherlands  Minister  in  China 
(who  had  undertaken  the  defence  of  German  and  Austrian  interests 
there).  As  a  result,  the  Dutch  authorities  assumed  jurisdiction 
over  German  and  Austrian  subjects  in  China,  except  where  these 
were  charged  with  crimes  against  the  state,  which  were  tried 
by  the  Chinese  courts.  On  China’s  actual  entry  into  the  war, 
however,  China  assumed  complete  jurisdiction  over  all  enemy 
nationals  within  her  borders.  At  the  conclusion  of  the  war, 
China  made  peace  separately  with  Germany,  and  by  Article  III 
of  the  Sino-German  Agreement  of  May  20,  1921,  all  extra¬ 
territorial  rights  possessed  by  Germany  in  China  were  abolished. 1 
At  the  same  time,  however,  China  made  the  following  two 
declarations  : 

“  Law  suits  of  the  Germans  in  China  shall  be  tried  in  the  modern 
courts  according  to  the  modern  codes,  with  the  right  of  appeal,  and 
in  accordance  with  the  regular  legal  procedure.  During  the  period 
of  litigation  the  assistance  of  German  lawyers  and  interpreters  who 
have  been  duly  recognized  by  the  Courts  is  permitted. 

“  In  regard  to  the  lawsuits  in  the  Mixed  Court,  in  which  Germans 
are  involved,  either  as  one  or  both  of  the  parties,  the  Chinese  Govern¬ 
ment  will  in  future  try  to  find  a  solution  so  as  to  ensure  justice  and 
fairness  to  all  the  parties  concerned.”2 

Denmark. — Denmark  concluded  a  formal  treaty  with  China  on 
July  13, 1 863. 3  The  usual  privileges  of  trade  and  to  buy  and  lease 
land  are  conceded,  and  then  it  is  provided  that  all  disputes  between 
Danish  subjects  alone  are  within  Danish  jurisdiction,  whilst  those 
between  Danes  and  foreigners  are  to  be  settled  in  accordance  with 
the  treaties  existing  between  the  states  concerned  ;  “  but  if  in 
such  controversies  Chinese  subjects  be  parties  involved,  the 
Chinese  authority  shall  be  assessor  in  all  proceedings,  as  in  the 
cases  provided  for  by  Article  XVI  and  XVII  of  this  Treaty.”  4 
Those  two  articles  provide  that  in  cases  of  crime,  the  authorities 
of  the  defendant’s  nationality  have  exclusive  jurisdiction,  whilst 
“  complaints  ”  are  to  be  settled  amicably,  if  possible,  by  the 
complainant’s  national  representative,  but  failing  this,  by  a  trial 
before  the  representatives  of  each  nation  jointly.  The  next 

1  See  further,  Kotenev,  op.  cit.  pp.  213-221. 

2  For  the  text  of  the  articles  granting  extraterritorial  rights,  see  Appendix 
XXXIV. 

3  Treaty  of  Tientsin,  July  13,  1863. 


4  Article  XV. 
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article  makes  the  usual  stipulations  concerning  the  full  redress  of 
attacks  on  foreigners  in  Chinese  courts,  and  the  next  two  for  the 
punishment  of  pirates  attacking  Danish  vessels  in  Chinese  waters, 
and  for  the  relief  of  shipwrecked  sailors  from  Danish  vessels. 
Articles  XXI  and  XXII  make  the  usual  provision  for  extradition 
of  offenders  taking  refuge  within  the  territory  of  the  other,  and 
for  the  apprehension  of  defaulting  debtors.1 

The  Netherlands. — A  treaty  between  the  Netherlands  and 
China  was  concluded  on  October  6,  1863.  Similar  stipulations 
to  those  contained  in  the  Danish  treaty  appear,  in  almost  identical 
terms,  in  Articles  VI  and  VII  of  the  treaty.2 

Spain. — Almost  exactly  a  year  later,  Spain  concluded  a  treaty 
with  China  (Treaty  of  Tientsin,  October  10,  1864)  guaranteeing 
extraterritorial  rights  in  similar  terms.3  On  November  10, 
1927,  the  Chinese  Government,  in  accordance  with  a  policy  first 
followed  in  the  case  of  the  Belgian  treaty,  announced  the 
treaty  (with  the  rights  guaranteed  by  it)  to  be  at  an  end.  The 
Spanish  Government  protested,  and  no  arrangement  has  yet 
been  reached.  The  consequences  of  this  policy  are  discussed 
with  reference  to  the  Belgian  treaty. 

Belgium. — Belgium,  which  had  unsuccessfully  attempted  to 
negotiate  a  treaty  in  1845,  but  which  had  been  conceded  equal 
rights  with  the  treaty  Powers  instead,  now  obtained,  on  Novem¬ 
ber  2,  1865,  a  formal  treaty.  It  follows  the  common  model  very 
closely,  and  Articles  XII,  XIV,  XVI,  XX  grant  the  usual  extra¬ 
territorial  rights.4  Considerable  difficulties  arose  over  this  treaty 
in  1926,  however.  By  Article  XLVI  the  treaty  is  revisable  at  the 
expiration  of  each  ten-year  period  from  the  date  of  the  exchange 
of  ratifications,  which  occurred  on  October  27,  1866.  It  should 
be  noted,  however,  that  the  article  expressly  gives  the  right  of 
revision  to  Belgium  alone,  in  the  following  terms  : 

“  Si  dorenavant  le  Gouvernement  de  sa  Majeste  le  Roi  des  Beiges 
jugeait  utile  d’apporter  des  modifications  a  quelques-unes  des  clauses 
du  present  Traite,  il  sera  fibre  a  cet  effet  d’ouvrir  des  negociations 
apres  un  intervalle  de  dix  annees  revolues  a  partir  du  jour  de  l’echange 
des  ratifications,  mais  il  faut  que  six  mois  avant  l’expiration  de  dix 
annees  il  fasse  connaitre  officiellement  au  Gouvernement  de  sa  Majeste 
l’Empereur  de  la  Chine  son  intention  d’apporter  des  modifications, 

1  For  text,  see  Appendix  XXXV.  2  For  text,  see  Appendix  XXXVI. 

3  See  especially  Articles  XII-XIX.  For  text,  see  Appendix  XXXVII. 

4  For  text,  see  Appendix  XXXVIII. 
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et  en  quoi  elles  consisteront.  A  defaut  de  cette  annonce  officielle,  le 
Traite  restera  en  vigueur  sans  changements  pour  un  nouveau  terme 
de  dix  annees,  et  ainsi  de  suite  de  dix  annees  en  dix  annees.” 

Since  the  Great  War,  however,  China  has  consistently  attempted 
to  remove,  wherever  possible,  the  burden  of  the  treaties  concluded 
in  the  nineteenth  century.  In  pursuance  of  this  policy,  therefore, 
and  in  spite  of  the  clear  wording  of  the  treaties,  the  Chinese 
Government,  on  April  16,  1926,  took  the  initiative  in  proposing 
modifications,  and  in  a  note  of  that  date,  announced  that  the 
Belgian  treaty  would  terminate  on  October  27,  and  that  new 
arrangements  would  have  to  be  concluded.  To  this,  the  Belgian 
Minister  replied  that  initiative  in  modification  belonged  to 
Belgium  alone,  but  that  the  Belgian  Government  was  prepared, 
in  principle,  to  consider  the  possibility  of  revision  when  the 
political  condition  in  China  permitted  it,  and  when  the  two 
foreign  commissions,  on  Customs  and  Extraterritoriality,  had 
presented  their  reports  for  consideration.  Negotiations  were 
continued  for  some  months,  and  eventually,  on  September  2,  a 
provisional  modus  vivendi  was  submitted  by  China  to  Belgium  to 
permit  further  time  for  the  preparation  of  a  new  treaty.  Article  III 
of  this  states  : 

“  The  principle  of  territorial  jurisdiction  for  each  country  is  hereby 
recognised.  As  a  provisional  measure  and  with  a  view  to  the  carrying 
into  effect  of  the  above-mentioned  principle  China  agrees,  for  the 
time  being,  to  tolerate  temporarily  the  maintenance  of  the  status  quo 
of  the  consular  jurisdiction  of  Belgium  in  China,  with  the  under¬ 
standing  that  Belgium  agrees  to  the  formal  renunciation  of  its  consular 
jurisdiction  in  China  in  the  new  treaty  to  be  concluded.” 

On  September  29,  however,  the  Belgian  Minister  informed  the 
Chinese  Government  that  the  modus  vivendi  was  unacceptable. 
On  October  16,  Mr.  Wang  King-ky,  Chinese  Minister  at  Brussels, 
proposed  to  approach  the  Belgian  Government  with  a  suggestion 
that,  after  the  expiration  of  the  Sino-Belgian  Treaty,  both 
countries  were  to  enjoy  the  “  most  favoured  nation  ”  treatment  in 
regard  to  customs  duties,  and  that,  in  regard  to  jurisdiction, 

“  the  citizens  of  the  two  countries  are  to  be  amenable  in  all  cases  to 
the  jurisdiction  of  the  country  where  they  reside.  It  is  to  be  expressly 
stated  in  an  exchange  of  notes  that  law  cases  concerning  Belgian 
citizens  in  China  are  to  be  brought  before  the  modern  tribunals  and 
tried  in  accordance  with  new  laws,  that  during  the  period  of  litigation 
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the  assistance  of  lawyers  and  interpreters  of  foreign  nationality  is  to 
be  permitted,  and  that  Chinese  citizens  residing  in  the  territories  of 
Belgium  are  to  be  accorded  equitable  treatment  in  all  legal  cases.” 

On  October  23  the  Belgian  Minister  submitted  alternative 
proposals,  Article  II  of  which  provided  : 

“  Reserving  the  right  of  more  thorough  investigation,  His  Majesty’s 
Government  would  be  disposed  to  accept  the  recommendations  of  the 
Commission  of  Extraterritoriality,  consular  jurisdiction  being  main¬ 
tained  so  long  as  the  two  Governments  shall  continue  to  benefit 
therefrom.” 

On  the  same  day  the  Chinese  Government  replied  suggesting 
certain  alterations,  the  third  of  which  read  as  follows  : 

“  Pending  the  conclusion  of  a  new  treaty  the  relations  between 
China  and  Belgium  as  well  as  the  treatment  of  the  Belgian  nationals  in 
China  and  of  Chinese  nationals  in  Belgium  shall  be  regulated  in 
accordance  with  the  principle  of  the  most  favoured  nation.  As  regards 
the  question  of  the  jurisdiction,  however,  of  Chinese  courts  over 
Belgian  nationals  in  China  during  the  period  of  six  months  referred  to 
above,  the  Chinese  Government  and  the  Belgian  Government  will 
jointly  work  out  an  arrangement  acceptable  to  both  parties.” 

At  length  on  November  6  the  Chinese  Government  formally 
denounced  the  Belgian  treaty  of  1865,  as  Belgium  was  disinclined 
to  fix  a  definite  period  within  which  to  conclude  a  new  treaty,  and 
in  the  matter  of  jurisdiction,  desired  to  wait  until  Great  Britain, 
the  United  States,  France,  and  Japan,  had  concluded  new  arrange¬ 
ments,  with  a  view  to  accepting  the  same  dispositions  as  had  been 
agreed  on  in  these  treaties.  The  desire  was  natural,  since  the 
Belgian  Government  felt  that  a  deliberate  selection  of  a  small 
Power  had  been  made  in  order  to  launch  a  general  attack  on  the 
treaties.  If,  on  the  other  hand,  it  waited  until  the  other  Powers 
were  ready  to  move,  a  general  and  uniform  settlement  could  be 
achieved.  There  is  little  question,  also,  that  by  all  rules  of  con¬ 
struction  the  action  of  the  Chinese  Government  was  at  variance 
with  the  terms  of  the  treaty  of  1865. 

The  Chinese  Government  based  its  action  upon  the  doctrine 
of  rebus  sic  stantibus ,  alleging  that  when  the  treaties  were  con¬ 
cluded,  the  number  of  foreigners  in  China  was  small,  and  they 
were  confined  to  a  few  treaty  ports.  At  the  present  time  the 
number  of  foreigners  in  China  has  greatly  increased,  together  with 
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the  number  of  ports  open  to  them  for  trade  and  residence.  This, 
they  urged,  was  a  sufficient  change  of  circumstances  to  warrant 
the  termination  of  the  treaty,  and  a  fresh  definition  of  the  rights 
formerly  enjoyed  by  Belgians  in  virtue  of  it.  The  Chinese  view, 
however,  can  hardly  be  admitted,  since  the  actual  number  of 
subjects  in  respect  of  whom  a  state  enjoys  treaty  rights  in  China 
may  hardly  be  considered  a  basic  condition  of  the  treaty  (and  even 
if  it  were,  the  Chinese  argument  would  apply  far  more  cogently 
to  Great  Britain  and  other  large  treaty  Powers  than  to  Belgium). 
Practically  the  only  fundamental  condition  for  the  provisions  of 
the  treaties  in  respect  of  extraterritoriality  was  the  entire  unsuit¬ 
ability  of  Chinese  law  for  application  to  foreigners,  and  that  this 
condition  has  not  been  removed  sufficiently  for  the  doctrine  of 
rebus  sic  stantibus  to  be  invoked,  the  Report  of  the  Extraterritoriality 
Commission  demonstrates. 

So  early  as  September  1926  Belgium  had  suggested  that  the 
interpretation  of  Article  XL VI  of  the  Treaty  of  1865  should  be 
submitted  to  the  Permanent  Court  of  International  Justice.  This 
suggestion  was  not  acknowledged  in  the  reply  of  the  Chinese 
Government,  although  Belgium  suggested  that  even  if  a  judgment 
were  given  in  her  favour,  this  would  not  prevent  a  revision  of  the 
terms  of  the  treaty.  Both  Belgium  and  China  had  agreed  to 
recognise  the  competence  of  the  Court  in  all  matters  they  might 
submit  to  it,  though  there  seems  to  be  some  doubt  whether  China 
ratified  it,  and  one  of  the  methods  provided  by  Article  XL  of  the 
Protocol  of  December  16,  1920,  was  submission  by  common 
consent.  When  reminded  of  its  omission  to  reply  to  the  Belgian 
suggestion,  in  a  note  of  November  10,  the  Chinese  Government 
replied  : 

“  The  real  question  at  bottom  is  that  of  the  application  of  the 
principle  of  equality  of  treatment  in  the  relations  between  China  and 
Belgium.  It  is  political  in  character  and  no  nation  can  consent  to  the 
basic  principle  of  equality  between  states  being  made  the  subject  of  a 
judicial  inquiry.  A  submission  of  the  question  of  interpretation  of 
Article  XL VI  of  the  Treaty  of  1865  to  the  aforesaid  Court  would  serve 
merely  to  stress  Belgium’s  desire  to  maintain  in  her  favour  the  regime 
of  inequality  in  China.  .  .  .  Consequently,  if  an  appeal  is  to  be  made 
to  an  international  tribunal  at  all,  the  Chinese  Government  believe  that 
it  should  be  brought  before  the  Assembly  of  the  League  by  virtue  of 
Article  XI  of  the  Covenant.”  1 


1  Chinese  Memorandum  of  November  16,  1926. 
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In  view  of  this  unsatisfactory  answer,  which  attempted  to 
obscure  the  real  point  at  issue — the  interpretation  of  Article  XLVI 
of  the  Treaty  of  1865 — by  a  prolonged  political  dispute  concern¬ 
ing  the  nineteenth- century  treaties,  the  Belgian  Government 
announced  its  intention  of  adopting  the  second  method  pro¬ 
vided  in  Article  XL  of  the  Protocol  of  1920,  for  bringing  disputes 
before  the  Permanent  Court,  viz.  a  unilateral  appeal. 

Early  in  1927,  therefore,  Belgium  submitted  the  question  of 
the  treaty  to  the  Permanent  Court  of  International  Justice,  China 
having  refused  to  agree  to  the  submission.  On  January  8  the 
Court  made  an  interim  order  preserving,  pending  the  final  deci¬ 
sion  of  the  question,  certain  rights  in  China,  which  were  defined 
as  follows  : — 

(1)  A  right  to  have  Belgians  committing  offences  against  the 
law  to  be  conducted  in  safety  to  the  nearest  Belgian  consulate 
(guaranteed  under  Article  X  of  the  Treaty  of  1865). 

(2)  Protection  of  Belgian  missionaries  against  insult  or 
violence  (under  Articles  XV  and  XVII  of  the  Treaty). 

(3)  A  right  on  the  part  of  any  Belgian  who  commits  any  crime 
or  offence  against  a  Chinese,  not  to  be  arrested  except  through  a 
consul,  nor  to  be  subjected  to  any  duress  or  personal  violence, 
except  in  accordance  with  Belgian  law  (under  Article  XIX  of  the 
Treaty). 

(4)  Protection  of  Belgian  shipping  from  sequestration  or 
seizure  not  in  accordance  with  International  Law,  and  against  any 
destruction  other  than  accidental  (under  Article  XIV). 

(5)  A  right  to  have  legal  proceedings  brought  by  Belgian 
subjects  before  Chinese  authorities  to  be  heard  in  modern 
courts,  in  conformity  with  modern  codes,  with  right  of  appeal, 
and  with  the  assistance  of  advocates  and  interpreters  chosen  by 
the  Belgian  subjects,  and  approved*. by  the  courts. 

Following  the  promulgation  of  this  order,  fresh  negotiations 
between  the  Chinese  and  Belgians  were  instituted  for  the  con¬ 
clusion  of  a  new  treaty,  in  consequence  of  which  the  order  was 
revoked  on  February  15.  Pending  the  conclusion  of  these 
negotiations,  the  Permanent  Court,  in  an  order  of  June  18, 
extended  the  time  for  the  completion  of  the  presentation  of  the 
case  by  the  two  states  until  May  1 928 .  The  basis  on  which  the  two 
states  were  negotiating  (as  far  as  extraterritoriality  is  concerned) 
was  as  follows  : — 
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(1)  Due  protection  to  be  afforded  to  Belgian  subjects  (including 
missionaries),  their  property,  and  their  ships,  in  accordance  with 
International  Law. 

(2)  Civil  and  criminal  cases  in  which  Belgian  subjects  are 
concerned  to  be  tried  in  Chinese  modern  courts  only,  with  the 
right  of  appeal,  Belgian  subjects  being  permitted  to  engage  lawyers 
and  interpreters  of  Belgian  or  other  nationality,  to  be  approved  by 
the  Court. 

If,  as  seems  probable,  a  new  treaty  is  concluded  on  these  lines, 
Belgium  will  lose  her  extraterritorial  rights,  and  other  treaties  with 
the  smaller  Powers  will  be  dealt  with  in  this  way,  leaving  the  issue 
of  ultimate  abolition  of  extraterritoriality  with  China  and  the 
Great  Powers  alone. 

Italy. — A  treaty  between  Italy  and  China  was  concluded  at 
Peking  on  October  26,  1866.  In  it  extraterritorial  rights  are  con¬ 
ceded  in  terms  almost  identical  with  those  of  the  Danish  treaty 
of  1863.1 

Austria-Hungary  followed  suit  in  1869,  a  treaty  being  signed  at 
Peking  on  September  2.  Articles  IX,  XI,  XXXIII,  and  XXXVI- 
XLII,  also  make  provision  for  extraterritoriality  in  similar  language. 
The  status  of  Austro-Hungarian  subjects  in  China  during  the 
Great  War,  however,  suffered  a  modification  which  has  already 
been  referred  to,  and  by  Article  CXIII  of  the  treaty  of  St.  Germain 
(September  10,  1919)  Austria  formally  renounced  her  extra¬ 
territorial  rights  in  China,  with  the  result  that  Austrian  and 
Hungarian  subjects  became  fully  within  the  jurisdiction  of  the 
Chinese  courts.  The  legal  position  of  the  nationals  of  the  other 
new  states  formed  out  of  the  old  Austrian  Empire  was  for  a  time 
somewhat  different,  however.  As  a  result  of  an  arrangement 
between  the  French  Minister  at  Peking  and  the  Wai  chiaopu, 
the  French  Government  has  undertaken  to  accord  friendly 
offices  to  nationals  of  these  states  until  they  enter  into  definite 
treaty  relations  with  China.  In  consequence,  persons  of  Polish 
and  Czecho- Slovakian  nationality  became  French  proteges  on 
registration,  and  amenable  to  the  jurisdiction  of  French  Consular 
Courts.  In  Shanghai,  however,  (where  practically  every  case 
arose)  the  French  consular  authorities,  from  1919  to  1923, 
habitually  remitted  such  cases  for  trial  at  the  International  Mixed 

1  The  relevant  articles  are  XII,  XV-XIX,  XXII,  and  XXIII.  For  text, 
see  Appendix  XXXIX. 
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Court,  thus  withdrawing  French  protection.  Finally,  on  May  1, 
1923,  France  formally  withdrew  her  protection  from  all  Polish 
and  Czecho- Slovakian  subjects,  except  those  who  were  already 
registered  as  French  proteges ,  or  who  resided  in  the  French 
concession.1 

Japan. — On  September  13,  1871,  Japan  concluded  a  treaty 
with  China  at  Tientsin,  on  a  basis  of  complete  equality.  Con¬ 
sequently,  although  extraterritorial  provisions  appear  they  are 
reciprocal.  It  must  be  remembered,  however,  that  at  this  date 
European  Powers  enjoyed  extraterritorial  rights  in  Japan  also. 
The  extraterritorial  provisions  of  this  treaty  therefore  follow  a 
different  plan.  Article  III  declares  : 

“  The  system  of  government  and  the  penal  enactments  of  the  two 
Governments  being  different  from  each  other,  each  shall  be  allowed 
to  act  in  entire  independence.  There  shall  be  no  interference  offered 
nor  shall  requests  for  innovations  be  obtruded.  Each  shall  aid  the 
other  in  enforcement  of  the  laws,  nor  shall  either  allow  its  subjects  to 
entice  the  people  of  the  other  country  to  commit  acts  in  violation  of 
the  laws.  Consuls  of  either  Power,  in  the  territory  of  the  other,  have 
exclusive  jurisdiction  in  disputes  to  which  their  subjects  alone  are 
parties.  In  mixed  suits,  the  complainant’s  Consul  must  first  endeavour 
to  effect  a  friendly  settlement  ;  failing  this,  the  two  authorities  jointly 
settle  the  case.”  2 

Provision  is  also  made  for  the  rendition  of  defaulting  debtors 
and  criminals.  In  criminal  cases  the  Consul  of  the  defendant’s 
nationality  has  jurisdiction,  and  the  law  applied  is  that  of  the 
defendant’s  country.3 

Each  nation  seems  to  have  been  a  little  perturbed  at  the 
possibility  of  disorders  being  stirred  up  within  its  borders  by 
subjects  of  the  other  Power.  Thus,  Article  XII  stipulates  : 

“  If  any  subject  of  either  Power  connect  himself  at  any  of  the  open 
ports  with  lawless  offenders  for  purposes  of  robbery  or  other  wrong¬ 
doing,  or  if  any  work  his  way  into  the  interior  and  commit  acts  of 
incendiarism,  murder  or  robbery,  active  measures  for  his  apprehension 
shall  be  taken  by  the  proper  authority,  and  notice  shall  at  the  same 
time  be  given  without  delay  to  the  Consul  of  the  offender’s  nationality. 
Any  offender  who  shall  venture  with  weapons  of  a  murderous  nature 
to  resist  capture  may  be  slain  in  the  act  without  further  consequences, 
but  the  circumstances  which  have  led  to  his  life  being  thus  taken  shall 

1  Kotenev,  op.  cit.  p.  225.  For  text  of  the  Austrian  treaty,  see  Appendix 
XL. 

2  Article  VIII. 


3  Article  IX. 
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be  investigated  at  an  inquest  which  will  be  held  by  the  Consul  and  the 
local  authority  together.  In  the  event  of  the  occurrence  taking  place 
in  the  interior  so  far  from  the  port  that  the  Consul  cannot  arrive  in 
time  for  the  inquest,  the  local  authority  shall  communicate  a  report  of 
the  facts  of  the  case  to  the  Consul. 

“  When  arrested  and  brought  up  for  trial,  the  offender,  if  at  a 
port,  shall  be  tried  by  the  local  authority  and  the  Consul  together  ; 
in  the  interior,  he  shall  be  tried  and  dealt  with  by  the  local  authority, 
who  will  officially  communicate  the  facts  of  the  case  to  the  Consul. 

“  If  subjects  of  either  Power  shall  assemble  to  the  number  of  ten 
or  more  to  foment  disorder  and  commit  excesses  in  the  dominions  of 
the  other,  or  shall  induce  subjects  of  the  other  therein  to  conspire  with 
them  for  the  doing  of  injury  to  the  other  Power,  the  authorities  of  the 
latter  shall  be  free  at  once  to  arrest  them.  If  at  a  port,  their  Consul 
shall  be  informed,  in  order  that  he  may  take  part  in  their  trial  ;  if  in 
the  interior,  the  local  authority  shall  duly  try  them,  and  shall  officially 
communicate  particulars  to  the  Consul.  In  either  case  capital  punish¬ 
ment  shall  be  inflicted  at  the  scene  of  the  commission  of  the  offence.” 

Following  Japan’s  decisive  defeat  of  China  in  1895,  however, 
the  victors  concluded  a  new  treaty  of  commerce  and  navigation 
on  the  same  basis  as  those  of  the  Western  Powers,  Chinese  consular 
jurisdiction  in  Japan  being  totally  abolished.  The  text  of  this 
treaty  closely  follows  that  of  the  European  treaties  of  Tientsin.1 
In  a  supplementary  commercial  treaty  of  October  8,  1903,  pro¬ 
vision  is  made  for  organisation  and  winding-up  of  partnerships 
and  companies,  composed  partly  of  Japanese  and  partly  of  Chinese 
subjects.  Article  IV  reads  : 

“  In  case  Chinese  subjects  organise  a  partnership  or  company  for 
a  legitimate  purpose,  they  shall  equitably  share  the  profits  and  losses 
with  all  the  members  according  to  the  terms  of  the  agreement  or 
memorandum  and  articles  of  association  and  the  regulations  framed 
thereunder,  and  they  shall  be  liable  to  the  fulfilment  of  the  obligations 
imposed  by  the  said  agreement  or  memorandum,  and  articles  of 
association  and  the  regulations  framed  thereunder  as  accepted  by  them 
and  as  interpreted  by  Japanese  Courts.  Should  they  fail  to  fulfil  the 
obligations  so  imposed  and  legal  action  be  taken  against  them  in 
consequence,  Chinese  Courts  shall  at  once  enforce  fulfilment  of  such 
obligations.”  2 

But  where  Japanese  subjects,  under  similar  circumstances, 
fail  to  fulfil  their  obligations,  Japanese  courts  have  jurisdiction. 

1  See  especially  Articles  IV,  VI,  and  XIX-XXIV. 

2  Similar  provisions  are  to  be  found  in  Article  IV  of  the  British  treaty  of 
1902. 
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By  Article  V,  China  agrees  to  enact  and  enforce  adequate  regula¬ 
tions  for  the  protection  of  Japanese  trade-marks  and  copyrights, 
and  to  establish  offices  where  foreign  trade-marks  and  copyrights 
may  be  registered. 

Japan’s  famous  “  Twenty-one  Demands  ”  to  China  in  1915 
had  also  something  to  say  on  the  question  of  extraterritoriality. 
In  the  original  version  of  the  demands,  presented  on  January  18, 
1915,  Japan  made  the  following  claim  : 

“  Inasmuch  as  the  Japanese  Government  and  the  Chinese  Govern¬ 
ment  have  had  many  cases  of  dispute  between  Japanese  and  Chinese 
police  to  settle,  cases  which  aroused  no  little  misunderstanding,  it  is 
for  this  reason  necessary  that  the  police  departments  of  important 
places  (in  China)  shall  be  jointly  administered  by  Japanese  and  Chinese 
or  that  the  police  departments  of  these  places  shall  employ  numerous 
Japanese,  so  that  they  may  at  the  same  time  help  to  plan  for  the 
improvement  of  the  Chinese  Police  Service.”1 

This  claim  was  modified  in  the  revised  demand  of  April  26, 
1915,  as  follows  : 

Group  II.  Article  2.  “  Japanese  subjects  in  South  Manchuria  may 
lease  or  purchase  the  necessary  land  for  erecting  suitable  buildings  for 
trade  and  manufacture  or  for  prosecuting  agricultural  enterprises.” 

Article  3.  “  Japanese  subjects  shall  be  free  to  reside  and  travel  in 
South  Manchuria  and  to  engage  in  business  and  manufacture  of  any 
kind  whatsoever.” 

Article  3a.  “  The  Japanese  subjects  referred  to  in  the  preceding 
two  articles,  besides  being  required  to  register  with  the  local  autho¬ 
rities  passports  which  they  must  procure  under  the  existing  regulation, 
shall  also  submit  to  police  laws  and  ordinances  and  tax  regulations, 
which  are  approved  by  the  Japanese  Consul.  Civil  and  criminal 
cases  in  which  the  defendants  are  Japanese  shall  be  tried  and  adjudi¬ 
cated  by  the  Japanese  Consul  ;  those  in  which  the  defendants  are 
Chinese  shall  be  tried  and  adjudicated  by  Chinese  authorities.  In 
either  case  an  officer  can  be  deputed  to  the  Court  to  attend  the 
proceedings.  But  mixed  civil  cases  between  Chinese  and  Japanese 
relating  to  land  shall  be  tried  and  adjudicated  by  delegates  of  both 
nations  conjointly  in  accordance  with  Chinese  law  and  local  usage. 
When  the  judicial  system  in  the  said  region  is  completely  reformed, 
all  civil  and  criminal  cases  concerning  Japanese  subjects  shall  be  tried 
entirely  by  Chinese  law  Courts.” 

These  stipulations  were  subsequently  incorporated,  practically 
verbatim,  in  the  treaty  concluded  between  the  two  nations.2 

1  Group  V,  Article  3  ;  McMurray,  Treaties,  ii.  p.  1233. 

2  For  text  of  the  treaties,  see  Appendix  XLI. 
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Korea. — The  status  of  Koreans  in  China  requires  some  com¬ 
ment.  By  the  “  Regulations  for  Maritime  and  Overland  Trade 
between  Chinese  and  Korean  subjects,”  concluded  in  September 
1882,  China  gained  extensive  extraterritorial  rights  in  Korea, 
but  in  return  Korea  had  only  a  limited  control  over  Korean 
subjects  in  China.  Regulation  II  reads  : 

“  In  all  actions  brought  by  one  Chinese  subject  against  another 
while  at  a  Korean  port,  the  Chinese  Commercial  Government  Agent 
is  to  perform  the  duties  of  a  judge  ;  but  apart  from  this,  in  all  civil 
and  criminal  cases,  if  a  Korean  subject  appears  as  plaintiff  against  a 
Chinese  subject  as  defendant,  the  Chinese  Commercial  Government 
Agent  is  to  arrest  the  accused  and  act  as  judge  ;  if  a  Chinese  subject 
appears  as  plaintiff  against  a  Korean  subject  as  defendant,  the  Korean 
authorities  will  hand  over  the  accused  to  the  Chinese  Commercial 
Agent  for  joint  investigation  and  trial  according  to  law.  On  the  other 
hand,  all  such  civil  and  criminal  cases  which  may  arise  with  Korean 
merchants  at  any  of  the  open  ports  in  China  will  be  tried  according 
to  law  by  the  Chinese  local  authorities,  irrespective  of  the  nationality 
of  either  the  plaintiff  or  the  defendant  ;  at  the  same  time,  however, 
the  Korean  Government  Agent  is  to  be  officially  informed  of  the 
proceedings  in  the  case,  and  he  will  be  allowed,  for  the  sake  of  fairness, 
to  appeal  to  the  high  authorities  for  a  revision  of  the  verdict  on  behalf 
of  the  Korean  subject  concerned,  should  the  latter  not  be  satisfied 
with  the  decision  given.  Whenever  a  Korean  subject  sues  a  Chinese 
subject,  either  before  the  Chinese  Commercial  Agent  in  Korea  or  before 
the  local  authorities  in  China,  the  runners  to  the  court  are  not  allowed 
to  claim  from  the  litigant  parties  however  so  small  a  sum  under  the 
name  of  fees  sanctioned  by  custom  ;  and  if  any  breach  of  this  rule 
becomes  known,  the  officer  under  whose  responsibility  the  offence  is 
committed  will  be  severely  dealt  with.  If  any  subject  of  either  of  the 
two  contracting  countries  who,  either  at  home  or  in  any  of  the  treaty 
ports  of  the  other  country,  has  rendered  himself  guilty  of  a  crime 
punishable  by  the  laws  of  his  own  country,  absconds  into  the  territory 
of  the  other  of  the  two  countries,  it  will  be  the  duty  of  the  local 
authorities  to  take  the  necessary  steps  for  the  extradition  of  the 
criminal,  through  the  nearest  Commercial  Agent,  for  punishment  by 
his  own  authorities  as  soon  as  the  Commercial  Agent  concerned 
informs  them  of  the  fact.  Such  criminals  while  being  transported 
from  place  to  place,  may  be  deprived  of  their  personal  liberty,  but  not 
maltreated.”1 

It  must  be  remembered  that  at  this  time  Korea  was  still 
nominally  subject  to  Chinese  suzerainty.  Following  the  Chino- 
Japanese  War,  however,  the  independence  of  Korea  was  formally 

1  See  also  Rules  XXII  and  XXIV  (the  latter  regulating  frontier  cases). 
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recognised  by  China,  and  a  new  commercial  treaty  was  drawn  up, 
and  signed  at  Seoul,  on  September  n,  1899.  By  it,  reciprocal 
extraterritorial  rights  were  conceded  to  each  party,  on  the  same 
terms  as  those  set  forth  in  the  treaty  of  1871  between  China  and 
Japan.1  Following  the  annexation  of  Korea  by  Japan  in  1910, 
after  the  Russo-Japanese  War,  Korean  subjects  participated  in  all 
the  extraterritorial  rights  enjoyed  by  Japanese  subjects  in  China, 
and  consular  jurisdiction  in  Korea  (including  that  of  China)  was 
abolished.  Finally,  in  1909,  a  boundary  agreement  was  concluded 
between  Japan  and  China,  relating  to  Korea.  By  it,  Koreans  in 
Chientao,  immediately  north  of  the  boundary  line,  on  the  Chinese 
side,  acquired  a  special  status.  These  persons  who  had  enjoyed 
Korean  nationality,  and  had  followed  agricultural  pursuits  before 
the  delimitation  of  the  boundary,  became  subject  to  the  juris¬ 
diction  of  the  Chinese  local  officials,  and  were  entitled  to  equality 
with  Chinese  in  the  enforcement  of  laws.  A  Japanese  consular 
officer,  however,  was  entitled  at  all  times  to  attend  court  pro¬ 
ceedings  whenever  a  Korean  was  involved.  Where  capital 
punishment  was  decreed,  the  consul  must  be  notified,  and  in  any 
case,  where  the  Japanese  Consul  detected  an  irregularity  in  the 
proceedings,  he  was  entitled  to  demand  a  new  trial  before  another 
Chinese  official.2 

Peru  obtained  extraterritorial  rights  in  China  by  treaty  as  a 
result  of  the  Treaty  of  Tientsin  (June  26,  1874).  The  grant 
follows  the  usual  unilateral  form.3 

Brazil  followed  in  1881  (Treaty  of  Tientsin).4 

Portugal. — An  attempt  was  made  to  conclude  a  treaty  between 
Portugal  and  China  in  1862,  but  it  remained  unratified.  Extra¬ 
territoriality  was  obtained  in  virtue  of  the  Treaty  of  Peking, 
1887. 5 

Congo  Free  State — Subjects  of  the  Congo  Free  State  acquired 
extraterritorial  rights  in  China  in  virtue  of  the  Treaty  of  Peking, 
July  10,  1898.  This  treaty  contains  two  articles  only,  but  it 
clearly  stipulates  that  subjects  of  the  Free  State  shall  be  treated  in 
exactly  the  same  way  as  subjects  of  other  treaty  Powers,  in  respect 
of  persons,  goods,  and  rights.6  This  clearly  includes  extra- 

1  Articles  IV,  V,  and  VII. 

2  Article  IV.  For  text  of  the  articles,  see  Appendix  XLII. 

3  Articles  XII,  XIII,  XIV.  For  text,  see  Appendix  XLIII. 

4  Articles  IX,  X,  XI,  XII,  XIII.  For  text,  see  Appendix  XLIV. 

5  For  text,  see  Appendix  XLV.  6  For  text,  see  Appendix  XLVI. 
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territorial  rights.  On  the  annexation  of  the  Congo  Free  State  to 
Belgium,  the  extraterritorial  rights  of  the  former  became  merged 
in  those  of  Belgium. 

Mexico  acquired  similar  rights  by  the  Treaty  of  Washington 
(December  14,  1899). 1  The  treaties  of  Brazil  and  Mexico 
introduce  two  new  features  with  regard  to  the  jurisdiction 
issue.  In  each  treaty  it  is  provided  that  Chinese  subjects  shall 
have  free  access  to  the  tribunals  of  the  other  country,  and  shall 
enjoy  the  rights  and  concessions  enjoyed  by  citizens  of  the 
other  country,  or  by  the  subjects  of  the  most  favoured  nation. 
Secondly,  there  are  rules  relating  to  persons  landing  from  vessels 
of  one  party  at  an  open  port  of  the  other,  and  creating  a  disturbance. 
These  “  within  twenty-four  hours  of  their  landing,  shall  be 
punished  by  the  proper  local  authorities,  but  only  with  fine  or 
imprisonment,  in  accordance  with  the  usages  established  at  the 
said  port.”  Further,  in  respect  of  collisions  between  vessels  of 
the  two  countries  in  Chinese  waters,  these  are  to  be  settled  by  the 
authorities  of  the  accused  in  accordance  with  the  legal  regulations 
in  force  in  all  countries  respecting  collisions,  and  if  the  com¬ 
plainant  is  not  satisfied,  the  agent  of  his  country  may  apply  to  the 
authorities  of  the  accused,  and  a  re-trial  will  then  be  ordered. 

The  last  nation  to  acquire  extraterritorial  rights  by  treaty  was 
Switzerland  in  1918.  On  the  separation  of  Sweden  and  Norway, 
Sweden  concluded  a  separate  treaty  with  China  in  1908,  guaran¬ 
teeing  extraterritorial  rights.2 

There  remains  for  discussion  the  legal  position  of  foreigners  in 
China,  who  are  subjects  of  Powers  which  have  obtained  no  formal 
grant  of  extraterritorial  rights  in  China.  It  has  been  pointed  out 
in  Chapter  VI  that  at  first  these  impliedly  enjoyed  the  same  rights 
as  subjects  of  treaty  Powers.  Later,  the  protege  system  developed. 
At  first,  the  Chinese  authorities  readily  assented  to  this  system, 
for  Article  VI  of  an  agreement  concluded  between  the  American 
Consul  at  Shanghai  and  the  Imperial  Intendant  Hwang  of  June  25, 
1863,  provides  (with  regard  to  Shanghai)  that 

“  all  foreigners,  subjects  of  non-Treaty  Powers,  shall  be  liable  to  be 
dealt  with  in  all  things  by  the  Municipal  Authority,  but  any  individual 
of  this  class  may  exempt  himself  from  such  jurisdiction  by  the  filing 
in  the  Consulate  of  any  Treaty  Power  a  written  instrument  acknow- 

1  Articles  XIII,  XIV,  XVI,  XVII.  For  text,  see  Appendix  XLVII. 

2  Articles  IX,  X,  XI.  For  text,  see  Appendix  XL VIII. 
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] edging  himself  to  be  subject  in  all  respects  to  the  jurisdiction  of  such 
Consulate  provided  that  the  said  Consulate  be  willing  to  accept  such 
jurisdiction,  which  shall  be  indicated  by  the  issue  in  each  instance  of 
a  document  declaring  the  fact  that  the  above-named  instrument  in 
writing  has  been  duly  filed,  and  that  the  person  is  entitled  to  the 
protection  of  the  Consulate.” 

Such  individuals,  it  should  be  noted,  only  became  subjects  of  the 
Treaty  Power  for  jurisdictional  purposes,  and  the  Chinese,  even 
at  first,  were  far  from  consistent  in  their  attitude  towards  them, 
for  in  1869  the  Chinese  Government,  following  a  robbery  com¬ 
mitted  by  certain  unknown  foreigners  at  Chefoo,  declared  in  a 
circular  note  to  the  foreign  ministers  at  Peking  that  when  persons 
of  non-treaty  Powers  committed  crimes  within  Chinese  dominions, 
they  ought  to  be  tried,  arrested,  and  punished  by  Chinese 
authorities  in  accordance  with  Chinese  law.  Later,  in  1894,  the 
Chinese  Government  protested  against  the  assumption  of  juris¬ 
diction  by  the  American  Consul-General  at  Shanghai  over 
Japanese  to  whom  the  United  States  had  lent  friendly  offices 
during  the  Chino- Japanese  War.  Finally,  in  1908,  when  the 
German  Minister  at  Peking  announced  that  the  German  Govern¬ 
ment  had  instructed  him  to  act  on  behalf  of  the  Turkish 
Government  in  China,  the  Chinese  Government  replied  that,  as 
heretofore,  subjects  of  non-treaty  Powers  in  China  were  within 
Chinese  jurisdiction.  A  presidential  mandate  of  April  27,  1919, 
repeated  this  contention. 

Notwithstanding  China’s  wavering  attitude,  however,  treaty 
Powers  consistently  exercised  jurisdiction  over  subjects  of  non¬ 
treaty  Powers,  until  the  Great  War.  As  far  as  Great  Britain  is 
concerned,  these  are  provided  for  by  an  Order  in  Council  for 
China  and  Korea,  which  defines  a  “  British  subject  ”  for  juris¬ 
diction  purposes  to  include  “  a  British-protected  person,  that  is  to 
say,  a  person  who  either  (a)  is  a  native  of  any  protectorate  of  His 
Majesty  and  is,  for  the  time  being,  in  China  and  Korea  ;  or  ( b )  by 
virtue  of  section  15  of  the  Foreign  Jurisdiction  Act,  1890,  or 
otherwise  enjoys  His  Majesty’s  protection  in  China  and  Korea.” 
France,  in  her  convention  with  China,  concluded  at  Tientsin  in 
1886,  had  expressly  included  proteges  within  her  jurisdiction.1 

1  Articles  V,  XVI,  and  XVII.  It  should  be  noted  that  Article  XVI  also 
provides  for  the  establishment  of  mixed  courts  on  the  Annamite  frontier  for 
the  trial,  under  joint  jurisdiction,  of  all  cases  arising  there,  and  involving 
Chinese,  Annamites,  or  French  citizens. 
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In  the  opinion  of  a  French  authority,  this  term  includes  natives 
of  French  protectorates,  Chinese  residing  in  French  leased  areas 
in  China,  and  foreigners  whose  Governments  are  represented 
by  France  in  China.1  Under  these  circumstances,  France  has 
exercised  jurisdiction  over  subjects  of  Switzerland,  Persia,  Greece, 
Syrians  (mandated  territory),  Togo  and  Cameroons  (mandated 
territories),  Memel,  Monaco,  Poland,  Roumania,  Siam,  Czecho¬ 
slovakia,  and  Yugo-Slavia.  Great  Britain  has  also  exercised 
jurisdiction  over  subjects  of  Palestine  (mandated  territory),  Irak 
(mandated  territory),  Cameroons  and  British  East  Africa  (man¬ 
dated  territories),  and  Persia.  Belgium  protects  subjects  of  her 
East  African  mandated  territories,  whilst  the  Netherlands  protects 
Luxemburgers,  and  Italy  subjects  of  San  Marino.  Before  the 
war  Germany  exercised  jurisdiction  over  Turkish  subjects,  and 
Russia  over  Bulgarians,  Serbs,  and  Montenegrins.  There  can 
be  little  question  that  Powers  have  a  full  legal  right  to  exercise 
rights  of  jurisdiction  over  subjects  of  their  mandated  territories, 
and  in  practice  little  objection  would  be  raised  to  this  by  China. 
The  practice  of  protecting  subjects  of  non-treaty  Powers,  how¬ 
ever,  is  open  to  grave  objections,  and  since  the  war  China  has 
taken  an  energetic  stand  against  it,  with  the  result  that  it  has  now 
been  abandoned,  except  for  a  few  Polish,  Czecho-Slovakian,  and 
Turkish  subjects  in  the  employment  of  French  citizens  at 
Shanghai ;  these  are  still  protected  by  the  French  Consul- 
General  at  that  port.  In  recent  years  the  Mixed  Court  at 
Shanghai,  in  its  decisions,  has  upheld  the  view  of  the  Chinese 
Government. 

In  two  cases  since  the  war  it  has  been  held  that  the  conclusion 
of  a  commercial  treaty  with  China,  and  including  the  “  most 
favoured  nation  ”  clause,  does  not,  in  the  absence  of  express 
stipulation,  confer  the  right  of  extraterritoriality  upon  the  other 
party.  This  was  admitted  in  the  case  of  Bolivia’s  treaty  with 
China  of  December  3 , 1919.  The  same  point  also  arose  in  respect 
of  the  Sino-Chilean  treaty  of  February  18,  1915,  in  a  case  at  the 
Shanghai  International  Mixed  Court  in  1924.  A  Chilean  sea¬ 
man  and  Yen  Ching-wo,  who  claimed  Chilean  citizenship, 
protested  that  they  were  not  within  the  jurisdiction  of  the  court, 
but  of  the  Chilean  Consular  Court.  The  Chinese  Commissioner 
for  Foreign  Affairs  informed  the  court  that  he  had  received  a 

1  G.  Soulie  de  Morant,  Extraterritoriality,  pp.  81-82. 
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telegram  from  the  Wai  chiaopu,  stating  that  China  did  not 
recognize  the  Chilean  claim  to  extraterritorial  rights.  After 
consideration,  the  Mixed  Court  assumed  jurisdiction  in  the  cases, 
but  instructed  the  registrar  to  put  the  matter  before  the  Consular 
Body.  The  Consular  Body,  in  reply,  observed  that,  while  it  was 
“  unable  to  express  an  opinion  in  regard  to  the  claim  of  any 
particular  individual  to  any  particular  nationality,  it  considers 
that,  when  Chilean  citizenship  has  been  established,  the  person 
possessing  such  nationality  should  be  handed  over  to  the  Chilean 
authorities  to  be  dealt  with  by  them.”  The  Shanghai  Municipal 
Council  therefore  ordered  that  until  further  notice  Chilean 
subjects  taken  into  custody  should  be  taken  before  the  consul  for 
Chile  to  be  dealt  with  according  to  Chilean  law.  The  diplo¬ 
matic  body  at  Peking,  however,  adopted  the  contrary  view  that, 
following  the  Bolivian  precedent,  the  Chilean  treaty  could  not  be 
construed  as  including  a  grant  of  extraterritorial  rights. 

It  remains  to  notice  that  Chinese  subjects  residing  in  foreign 
concessions  are  subject  to  the  police  and  fiscal  regulations  of  the 
municipality,  whilst  by  the  Regulations  for  the  Mixed  Court  at 
Shanghai,  1869,  Chinese  in  the  employ  of  foreigners,  if  involved 
in  legal  proceedings  under  Chinese  jurisdiction,  have  the  right  to 
have  the  consul  of  the  employer’s  nationality  present  at  the 
investigation,  though  he  may  not  interfere  unless  the  interests  of 
foreigners  are  involved.  Further,  employees  of  foreign  consuls 
may  not  be  arrested  without  the  consent  of  the  consuls  themselves. 

The  status  of  Chinese  subjects  in  leased  areas  under  the 
control  of  foreign  Powers  requires  brief  explanation.  In  the  New 
Territories,  leased  from  the  Chinese  Government  by  Great  Britain 
in  1898,  as  an  extension  to  the  colony  of  Hong  Kong,  Chinese 
nationals  are  subject  to  British  law  administered  in  British  courts, 
except  in  so  far  as  they  participate  in  the  privilege,  accorded  to 
Chinese  inhabitants  in  Hong  Kong,  at  the  time  of  its  cession,  of 
retaining  certain  family  and  social  laws.  These,  however,  are 
administered  in  British  courts.  Other  foreigners  are  fully  subject 
to  the  local  jurisdiction.  In  the  Convention  for  the  Lease  of 
Wei  hai  wei,  in  the  same  year,  however,  it  is  provided  that  “  within 
the  walled  city  of  Wei  hai  wei  Chinese  officials  shall  continue  to 
exercise  jurisdiction  except  so  far  as  may  be  inconsistent  with 
naval  and  military  requirements  for  the  defence  of  the  territory 
leased.”  In  the  French  leased  territory  of  Kwangchow-wan, 
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French  courts  exercise  exclusive  jurisdiction  over  Chinese 
subjects  and  foreigners.  In  the  former  German  leased  area  of 
Kiaochow  a  similar  arrangement  was  contemplated,  whilst  in  the 
Kwantung  Peninsula  (not  to  be  confused  with  the  southern 
province  of  that  name)  Russia,  by  rules  promulgated  in  1899, 
permitted  Chinese  jurisdiction  to  remain  within  narrow  limits  for 
civil  cases.1  Russian  jurisdiction  in  the  Kwantung  Peninsula 
ceased  after  the  Russo-Japanese  War.  Under  Japanese  rule, 
Japanese  courts  alone  have  jurisdiction.2 

The  present  status  of  foreigners  in  Kwangtung  (Port  Arthur 
and  Dairen)  does  not  seem  to  be  altogether  free  from  doubt, 
however,  and  an  interesting  case  upon  the  point  arose  in  1923, 
when  two  members  of  the  crew  of  the  American  vessel  Patrick 
Henry  were  assaulted  by  the  captain  in  a  Japanese  saloon  in 
Dairen.  On  the  advice  of  the  American  Consul,  the  case  was 
raised  in  the  United  States  Court  for  China  in  the  United  States 
v.  A.  W.  Smith ,  before  Commissioner  Lurton.  The  case  turned 
upon  the  extent  of  jurisdiction  secured  by  Japan  on  the  transfer  to 
her  of  the  Russian  lease  in  1905,  and  its  extension  in  1915.  In 
the  first  place,  the  Treaty  of  March  27,  1898,  between  Russia  and 
China,  creating  the  lease  provided  that  “  in  the  event  of  a  Chinese 
subject  committing  any  crime  within  the  limits  of  the  leased 
territory,  the  offender  will  be  handed  over  to  the  nearest  Chinese 
authorities  for  trial  and  punishment  in  accordance  with  Chinese 
laws,  as  laid  down  in  Article  VIII  of  the  Treaty  of  Peking,  i860.”  3 
The  exact  meaning  of  the  latter  part  of  this  article  is  not  clear, 
as  Article  VIII  of  the  Treaty  of  i860  relates  to  the  remission  of 
Russians  committing  crimes  in  China  to  Russia  for  punishment. 
Whatever  may  have  been  the  original  Russian  intention,  however, 
as  evidenced  by  the  Treaty  of  1898,  and  the  judicial  regulations 

1  These  rules  are  set  forth  in  Appendix  XLIX. 

2  In  connection  with  the  treaties  guaranteeing  extraterritorial  rights,  it  is 
necessary  to  note  Article  VI  of  the  Sikkim-T ibet  Convention  of  1 893  (regulating 
trade  between  India  and  Tibet),  which  provides  :  “In  the  event  of  trade 
disputes  arising  between  British  and  Chinese  or  Tibetan  subjects  in  Tibet, 
they  shall  be  inquired  into  and  settled  in  personal  conference  by  the  Political 
Officer  for  Sikkim  and  the  Chinese  frontier  officer.  The  object  of  personal 
conference  being  to  ascertain  facts  and  do  justice,  where  there  is  a  divergence 
of  views  the  law  of  the  country  to  which  the  defendant  belongs  shall  guide." 
See  also  Burma  Convention  of  1894,  Article  XVII  ;  Modification  of  Burma 
Convention,  1897,  Article  II  ;  Convention  respecting  Tibet,  1906,  Article  IV  ; 
Tibetan  Trade  Regulations,  1908,  Article  IV.  On  the  position  in  leased  areas 
see  further,  Moore,  Digest,  vol.  ii.  para.  268. 

3  McMurray,  Treaties,  i.  p.  120. 
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for  Kwangtung  drawn  up  shortly  afterwards,  and  previously 
mentioned  in  this  section,  the  fact  remains  that  after  the  creation 
of  the  lease,  Russians  habitually  exercised  jurisdiction,  both  over 
Chinese  and  foreigners,  until  1905.  In  that  year  the  lease  was 
transferred  to  Japan,  and  when  the  term  of  the  lease  was  extended 
in  1915,  Article  Y  of  the  treaty  of  May  25  of  that  year  between 
China  and  Japan  expressly  states  : 

“  Civil  and  criminal  cases  in  which  the  defendants  are  Japanese 
shall  be  tried  and  adjudicated  by  the  Japanese  Consul  ;  those  in  which 
the  defendants  are  Chinese  shall  be  tried  and  adjudicated  by  Chinese 
authorities.  In  either  case,  an  officer  may  be  deputed  to  the  Court 
to  attend  the  proceedings  ;  but  mixed  civil  cases  between  Chinese 
and  Japanese  relating  to  land  shall  be  tried  and  adjudicated  by  dele¬ 
gates  of  both  nations  conjointly  in  accordance  with  Chinese  law  and 
local  usage.  When,  in  future,  the  judicial  system  in  the  said  region  is 
completely  reformed,  all  civil  and  criminal  cases  concerning  Japanese 
subjects  shall  be  tried  and  adjudicated  entirely  by  Chinese  law  courts.” 

In  consideration  of  these  circumstances,  therefore,  the 
American  Commissioner  assumed  jurisdiction.  On  March  2, 
1925,  however,  the  United  States  Court  for  China  reversed  this 
decision,  holding  that  since  the  United  States  enjoyed  extra¬ 
territorial  rights  in  China  in  order  that  American  subjects  would 
not  be  subject  to  the  jurisdiction  of  Chinese  courts,  the  super- 
session  of  Chinese  by  Japanese  jurisdiction  within  the  leased 
area  rendered  the  further  exercise  of  extraterritorial  jurisdiction 
within  the  leased  area  by  the  United  States  unnecessary.  The 
writer  agrees  with  Dr.  Willoughby  1  and  Dr.  Shih  2  that  this 
decision  is  somewhat  difficult  to  reconcile  with  the  treaty  of  1915, 
and  the  original  lease  of  1898. 


III.  CUSTOMS  JURISDICTION  AFTER  THE  TREATIES  OF  TIENTSIN 

There  was  one  difficult  question  connected  with  jurisdiction 
over  foreigners  in  China  for  which  no  treaty  made  adequate 
provision.  This  was  the  question  of  customs  jurisdiction.  In 
the  old  days,  when  foreign  merchants  had  been  compelled  to 
acquiesce  in  the  exactions  of  the  local  authorities  at  Canton,  the 

1  Foreign  Rights,  etc.,  i.  p.  482. 

2  Extraterritoriality,  pp.  1 17-125.  Dr.  Shih  wrote  his  account  of  the  case 
before  the  reversal  of  the  decision  in  1925,  but  his  reasoning  is  a  clear 
criticism  of  that  reversal. 
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Hoppo  had  exercised  unlimited  jurisdiction  in  fiscal  matters. 
This  official,  always  a  Manchu,  held  office  on  terms  comparable  to 
those  on  which  the  provincial  governors  of  the  Roman  Empire  had 
formerly  done  so.  His  primary  task  was  to  remit  a  fixed  revenue 
to  the  Imperial  treasury.  Following  this  it  was  necessary  to 
reward  liberally  those  who  had  assisted  him  in  obtaining  the  post, 
and  who  were  now  aiding  him  to  retain  it.  Lastly,  his  aim  was 
to  enrich  himself.  It  is  not  altogether  surprising,  therefore,  to 
find  that  every  successful  Hoppo  regarded  the  foreign  trade  as  an 
almost  endless  source  of  profit,  and  that  he  imposed  burdens  on 
it  to  such  a  point  that  the  foreigners  periodically  considered  the 
possibility  of  withdrawing  altogether.  To  check  this  evil,  trade 
regulations  and  a  fixed  tariff  were  inserted  into  the  European 
treaties,  the  object  being  to  secure  a  uniform  and  reasonable  levy 
upon  the  trade.  Unfortunately,  however,  the  old  evils  could  not 
be  abolished  by  the  imposition  of  a  series  of  regulations,  especially 
as  the  Chinese  authorities  were  now  supported  by  the  foreign 
merchants  in  their  attempts  to  evade  the  provisions  of  the  treaties. 
At  each  of  the  five  ports  opened  by  the  first  treaties,  it  gradually 
became  the  custom  to  bestow  “  presents  ”  upon  the  customs¬ 
house  officer,  to  accelerate  business.  From  this,  it  was  an  easy 
step  to  give  similar  presents  to  secure  the  acceptance  of  false 
declarations  and  to  ignore  smuggling.1  It  must  be  pointed  out, 
however,  that  the  old-established  China  firms  adopted  these 
methods  with  reluctance,  but  were  forced  to  it  by  the  unscrupulous 
methods  of  their  younger  rivals,  who  had  established  themselves 
in  China  after  the  conclusion  of  the  treaties.  In  this  way  the 
object  of  the  framers  of  the  treaties  in  establishing  a  fixed  tariff 
was  almost  completely  defeated.2  Two  important  cases  merit 


1  For  the  early  history  of  the  Foreign  Inspectorate  of  Customs  in  China 
see  Dr.  Morse’s  International  Relations,  vol.  ii.  chaps,  i.,  ii.,  and  vii.,  on  which 
the  first  part  of  this  section  is  based. 

2  Dr.  Morse  describes  the  conditions  prevailing  as  follows  :  “  Under 

declaration  of  weights  is  common  to  this  day  in  all  custom  houses  under 
purely  Chinese  control ;  and  in  the  period  which  we  are  now  considering, 
1843  to  1854,  it  was  the  general  practice.  False  description,  removing 
commodities  from  one  category  to  another  charged  at  a  lower  rate  of  duty, 
was  common,  and  raw  silk,  the  commercial  unit  being  the  bale,  was  frequently 
packed  two  bales  in  one,  the  weight  on  which  duty  was  paid  being,  by  con¬ 
nivance  of  the  customs  officials,  only  half  the  actual  weight.  Direct  smuggling 
— the  introduction  of  foreign  goods  and  shipment  of  Chinese  produce  which 
were  not  declared  and  on  which  no  customs  duty  was  collected — was  also 
common,  sometimes  facilitated  by  the  connivance  of  the  subordinate  customs 
officials,  but  not  infrequently  without  their  help,  as  if  in  scorn  of  such 
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brief  notice.  In  June  1850  a  P.  &  O.  steamer,  the  Lady  Mary 
Wood ,  from  Hong  Kong,  discharged  opium  at  Woosung,  entering 
Shanghai  in  ballast.  As  she  cleared  also  in  ballast,  no  tonnage 
dues  were  leviable,  but  at  Woosung  she  took  on  board  a  cargo 
of  silk,  thereby  defrauding  the  Chinese  Government  of  $8107. 
In  January  the  following  year,  the  John  Dugdale ,  also  British, 
declared  tea  to  the  extent  of  201,400  lbs.  Actually,  her  cargo 
amounted  to  458,657  lbs.  Here  again  the  Chinese  Government 
was  the  loser  to  the  extent  of  $7233.  An  information  was  laid  in 
both  cases.  In  the  first,  the  maximum  fine  of  $200  was  inflicted 
on  the  master  of  the  Lady  Mary  Wood,  the  consignor  of  the  tea 
being  similarly  fined  and  compelled  to  pay  the  tonnage  dues. 
In  the  second  case,  connivance  on  the  part  of  the  Chinese  customs 
authorities  being  proved,  a  fine  of  $100  was  inflicted,  and  double 
duty  on  the  undeclared  tea  imposed.  Lord  Palmerston,  at  the 
Foreign  Office,  entirely  approved  of  the  action  taken  by  the  Consul, 
Mr.  Alcock.  In  the  case  of  the  Lady  Mary  Wood ,  however,  an 
appeal  was  lodged  with  the  Supreme  Court  of  Hong  Kong,  which 
reversed  the  Consul’s  decision  on  the  ground  that  the  Consular 
Ordinances  required  cases  involving  a  penalty  of  more  than  $100 
to  be  heard  with  assessors.  The  British  merchants,  as  usual,  had 
been  highly  incensed  with  the  Consul  for  intervening,  and  pointed 
out  that  it  was  hard  to  adopt  a  policy  different  from  that  concerning 
which  action  had  just  been  taken,  so  long  as  other  nations  allowed 
the  same  practices  to  continue  unchecked.  Partly  in  response 
to  these  representations,  Lord  Palmerston  ruled  that  British 
officials  would  no  longer  attempt,  unaided,  to  assist  the  Chinese 
customs  authorities  to  perform  their  duties  properly.  Following 
this  decision,  the  merchants  went  further,  and  tried,  wherever 
possible,  to  prevent  all  investigations  by  the  Chinese  into  the 
accuracy  of  their  ships’  manifests.  The  British  and  American 
consuls  thereupon  informed  their  merchants  in  August  1851 
that  the  Chinese  were  entitled  to  demand  more  precise  information 
if  they  wished,  and  that  they  would  have  the  support  of  the  consuls, 
so  long  as  the  steps  taken  were  necessary  and  just.  The  French 
consul,  however,  took  a  different  view,  and  required  all  complaints 

ineffective  supervision.  The  British  and  French  were  the  only  official  consuls, 
the  others  being  represented  by  merchants  of  their  own  or  other  nationality, 
and  the  merchants  were  mainly  British  or  American,  though  traders  from 
the  various  German  states  had  established  themselves  in  business  at  the  open 
ports.  These  all  engaged  in  smuggling  "  (op.  cit.  p.  8). 
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by  the  customs  of  infractions  of  regulations  by  French  merchants 
to  be  submitted  to  him  for  consideration. 

At  the  end  of  1853  the  situation  became  still  further  compli¬ 
cated.  The  city  of  Shanghai  was  taken  in  September  by  the 
Taiping  rebels,  and  the  Taotai,  the  head  of  the  Shanghai  customs, 
took  refuge  in  the  foreign  settlements,  his  Customs  house  on  the 
Bund  being  looted  and  then  burned.  The  irruption  of  the  rebels 
into  the  Yangtse  Valley  had  brought  trade  almost  to  a  standstill, 
and  money  in  sufficient  quantities  even  to  pay  customs  charges  was 
temporarily  unobtainable.  To  meet  the  situation,  the  British 
Consul  agreed  to  grant  clearance  to  British  ships  on  deposit  of 
adequate  securities  to  cover  the  charges  at  the  Consulate.  The 
other  consuls,  however,  refrained  from  following  his  example. 
Moreover,  the  foreign  settlements  having  been  declared  entirely 
neutral  during  the  continuance  of  the  civil  war,  the  consuls 
refused  to  allow  the  Taotai  to  exercise  his  authority  within  the 
Settlements.  The  British  and  American  consuls  thereupon 
agreed  to  continue  granting  clearance  to  vessels,  on  the  deposit 
of  a  bond  undertaking  to  pay  the  duties  at  a  future  date.  In 
neither  case,  however,  did  the  respective  home  governments 
assent  to  the  arrangement,  which  accordingly  terminated,  and  the 
British  Consul,  in  announcing  the  fact  to  the  Taotai,  added  that 
payment  of  the  bonds  would  only  be  exacted  from  British  mer¬ 
chants,  if  the  duties  were  imposed  upon  other  foreign  vessels. 

Meanwhile  other  foreign  consuls,  including  the  American 
Consul,  were  granting  free  clearance  to  their  vessels,  and  the  duties 
came  to  be  very  generally  disregarded,  notwithstanding  the  fact 
that  the  Taotai  had  made  various  attempts  to  establish  provisional 
customs-stations  on  the  outskirts  of  the  foreign  settlements. 
Unfortunately,  even  these  were  in  contravention  of  the  treaties, 
which  freed  foreign  trade  from  all  duties  except  those  authorised, 
which  were  to  be  collected  at  the  ship’s  side,  and  not  between  the 
port  and  the  interior.  Finally,  in  1854  money  became  even 
scarcer,  and  the  enforcement  of  the  bonds  which  at  first  had  been 
given,  at  any  rate  by  British  and  American  merchants,  came  to  be 
regarded  as  a  financial  impossibility.  Consequently,  in  September 
the  British  Government,  having  consulted  counsel  in  London, 
ordered  the  bonds  to  be  cancelled.  The  American  procedure 
was  somewhat  different,  one-third  of  the  amount  of  the  bonds 
being  collected  and  remitted  to  the  Chinese  authorities. 
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Such  a  remarkable  situation  as  now  existed  at  Shanghai 
obviously  could  not  continue  indefinitely.  Accordingly,  the 
British  consul  proposed  that  a  foreign  element  should  be  intro¬ 
duced  into  the  Chinese  customs,  to  secure  its  more  efficient 
working,  and  an  agreement  to  that  effect  was  made  on  June  29, 
1854,  between  the  British,  American,  and  French  consuls  and 
the  Taotai.  The  status  of  these  foreign  officials  was  that  they  were 
to  be  nominated  by  the  consuls,  in  the  service  of  the  Chinese 
Government,  and  they  were  to  be  under  the  authority  of  the 
Chinese  executive .  Accordingly  three  foreigners ,  one  representing 
each  of  the  predominating  Powers  participating  in  the  China 
trade,  were  appointed.  The  new  regulations  provided  that  any 
shipment  or  discharge  of  goods  after  sunset  was  to  be  regarded  as 
smuggling,  and  all  goods  so  dealt  with  were  to  be  confiscated.  In 
the  case  of  false  declarations  being  made  by  men  in  charge  of 
lighters,  these  were  to  be  prohibited  by  the  Consul,  on  the  request 
of  the  Superintendent  of  Customs,  from  pursuing  their  occupation 
further,  and  it  was  announced  that  the  Customs,  in  future,  would 
exact  full  penalties  for  any  infractions  of  the  regulations. 

The  new  arrangement  was  at  first  regarded  as  satisfactory  by 
neither  Chinese  nor  foreigners.  The  Taotai  responsible  for  it 
was  degraded  and  banished  a  year  later,  in  accordance  with  the 
doctrine  of  responsibility,  whilst  the  foreign  merchants  resisted 
it  wherever  possible,  being  supported  upon  occasion  by  the  consuls 
themselves.  Thus,  in  1857,  an  American  firm  applied  for  a 
permit  to  tranship  Calcutta  rice  from  the  American  ship  Quickstep 
to  the  brig  Spec,  flying  the  French  flag.  The  permit  was  refused, 
on  account  of  the  difficulty  of  distinguishing  foreign  rice  (trade 
in  which  was  permitted)  from  Chinese  rice,  in  which  trade  was 
prohibited.  A  representative  of  the  French  Consul  thereupon 
intervened,  stating  the  rice  to  be  Siamese,  and  therefore  an  article 
in  respect  of  which  a  permit  could  be  allowed.  The  Customs 
agreed,  provided  that  the  shippers  would  send  a  written  declara¬ 
tion  that  the  rice  was  foreign.  A  similar  application,  on  the  follow¬ 
ing  day,  to  tranship  Java  rice  between  the  same  ships  was  refused. 
Nevertheless,  transhipment  was  begun,  and  the  Customs  inter¬ 
vened,  confiscating  a  portion  of  the  rice.  The  transhipment 
thereupon  continued,  under  sanction  from  the  French  Consul, 
the  Customs  officers  being  repelled  by  force  ;  and  eventually 
the  ship  sailed  without  a  permit,  with  a  full  cargo,  and  having 
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paid  no  duty.  In  subsequent  communications  the  French  Consul 
informed  the  Inspector  of  Customs  that  he  could  discuss  the 
matter  only  with  the  Chinese  authorities  or  his  consular  colleagues. 
Gradually,  however,  the  opinions  of  the  merchants  were  modified 
somewhat,  and  the  foreign  inspectorate’s  activities  were  extended 
before  the  end  of  1864  to  cover  all  treaty  ports. 

The  status  of  foreign  subjects  in  the  service  of  the  Chinese 
Customs  has  already  been  discussed.1  Two  other  cases,  occur¬ 
ring  about  this  time,  and  involving  the  head  of  the  foreign  inspector¬ 
ate  himself,  will  illustrate  their  position,  and  merit  brief  notice. 
In  1859  J.  R.  Hooper,  being  dismissed  by  the  Inspector-General 
from  the  Customs  service,  instituted  an  action  against  him  as 
agent  of  the  Superintendent  of  Customs  in  the  British  Consular 
Court  to  recover  three  months’  salary.  The  Inspector-General 
declined  to  recognise  the  Consul’s  jurisdiction,  as  he  was  acting 
as  an  official  of  the  Chinese  Government.  The  British  Consul 
refused  to  admit  this  contention,  and  awarded  450  taels,  as 
damages,  to  the  plaintiff.  On  appeal,  the  British  Minister  at 
Peking  reversed  the  decision,  holding  that  a  British  Consular 
Court  could  not  entertain  a  suit  against  the  Chinese  Superin¬ 
tendent  of  Customs,  against  whom  the  claim  had  been  lodged. 
In  1866  Baron  von  Gumpach,  a  British  subject,  was  dismissed 
from  his  post,  as  Professor  of  Mathematics  and  Astronomy  at 
Peking,  following  a  report  made  by  Mr.  Hart,  Inspector-General 
of  Customs,  as  superintendent  of  the  college.  Gumpach  brought 
an  action  in  the  British  Consular  Court,  and  obtained  £1800 
damages.  Eventually  the  case  appeared  before  the  Privy  Council. 
Sir  Robert  Hart’s  contention  included  the  two  following  important 
paragraphs  : 2 

“  And  for  an  answer  to  so  much  of  the  petition  as  is  contained  in 
the  7th,  8th  and  9th  paragraphs  of  the  said  petition,  the  Defendant 
says,  that  previous  to  and  at  the  time  of  the  said  representations 
complained  of,  the  Plaintiff  and  Defendant  were  both  in  the  employ  of 
the  Chinese  Government,  and  it  was  the  Defendant’s  duty,  in  pursu¬ 
ance  of  such  employment,  at  various  times,  and  from  time  to  time, 
to  report  to  the  Tsung-li-Yamen,  or  Foreign  Board,  at  Peking,  upon 
the  conduct  of,  and  representations  and  movements  of,  the  Professors 
attached  to  the  Tung-Wen-Kwan,  and  upon  those  of  the  Plaintiff 
amongst  others  ;  and  the  Defendant,  in  the  ordinary  course,  and  in 

1  Chapter  V,  Section  II. 

2  Hart  v.  Gumpach  (1872),  4  L.R.P.C.  p.  439. 
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the  lawful  exercise  of  his  duty,  and  because  it  became  necessary  and 
incumbent  upon  him  by  his  duty  to  the  said  Chinese  Government,  in 
pursuance  of  such  employment  as  aforesaid,  to  do  so,  and  as  an  act 
of  duty  and  not  otherwise,  made  certain  reports  of  and  concerning 
the  conduct,  movements,  and  representations  of  the  Plaintiff,  which 
are  the  wilful  and  false  representations  complained  of  in  the  said 
petition. 

“  And  for  a  further  answer  to  the  whole  petition,  the  Defendant 
says — That  in  so  far  as  it  relates  to  any  representations  made  and 
acts  done,  having  reference  to  the  said  Tung-Wen-Kwan,  he  was 
previous  to,  and  both  he  and  the  Plaintiff  were  during  the  whole 
of  the  time  in  the  said  petition  referred  to,  in  the  employ  of  the 
Chinese  Government,  and  in  such  employment  it  became  and  was 
his,  the  Defendant’s,  duty  to  superintend  all  the  affairs  connected 
with  the  Tung-Wen-Kwan  and  the  Foreigners  connected  therewith, 
and  to  make  such  representations,  write  such  letters,  do  such  acts  and 
pay  such  sums  of  money,  as  to  the  said  Defendant  in  his  discretion 
should  seem  fit  in  the  premises,  and  that  any  and  every  of  the  repre¬ 
sentations  made,  letters  written,  acts  done,  or  sums  of  money  held, 
by  the  Defendant,  or  withheld  from  the  Plaintiff  by  the  Defendant, 
or  by  the  Defendant’s  order,  as  alleged  in  the  said  petition,  were  so 
made,  written,  done,  held,  or  withheld  respectively  by  the  Defendant 
in  the  exercise  of  his  lawful  authority,  in  pursuance  of  such  employ¬ 
ment,  and  in  the  exercise  of  his  said  duty  as  a  servant  to  the  said 
Imperial  Chinese  Government,  and  in  pursuance  of  no  other  object, 
and  in  virtue  of  his  said  position,  and  in  virtue  of  no  other.” 

In  the  British  Supreme  Court  at  Shanghai  these  paragraphs 
of  Sir  Robert  Hart’s  defence  had  been  struck  out.  The  Privy 
Council,  however,  restored  them,  pointing  out  that  the  first  of 
them  in  effect  denies  that  the  representations  were  wilful  and 
false,  and  the  second  indicates  the  circumstances  under  which 
they  were  made.  On  the  question  of  jurisdiction,  the  Privy 
Council  further  held  that : 

“  the  wrong  complained  of  is  not  an  executive  act  of  the  Chinese 
Government,  nor  of  the  Appellant  as  its  Agent.  The  action  is  founded 
not  on  the  dismissal  of  the  respondent  from  his  post,  but  on  alleged 
false  and  wrongful  representations  which  are  said  to  have  led  to  it. 
If  the  power  to  dismiss  had  been  delegated  by  the  Chinese  Govern¬ 
ment  to  the  Appellant,  and  he  had,  from  whatever  motives,  discharged 
the  Respondent  by  virtue  of  that  authority,  it  may  be  that  his  act 
should  be  regarded  as  an  act  of  the  Government.  But  it  is  not 
necessary  to  consider  the  supposed  case,  or  the  principles  which 
determine  the  effect  of  the  acts  of  Sovereign  powers,  and  their  Agents, 
since  the  wrong  complained  of  does  not  in  their  Lordships’  view  fall 
within  that  category.  The  dismissal  in  this  case  was  the  act  of  the 
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Tsung-li-Yamen,  and  the  legality  of  their  act  is  not  in  any  way 
impugned.  A  further  contention  on  this  part  of  the  case  was,  that 
questions  of  this  kind  arising  between  officers  in  the  service  of  a 
Foreign  Government  ought  not  to  be  entertained  by  an  English 
Court,  although  the  litigants  might  be  English  subjects.  It  was  urged 
that  it  would  be  against  public  policy  and  the  comity  of  nations  to 
allow  of  such  inquiries  .  .  .  Their  Lordships  are  not  prepared 
to  say,  that  cases  may  not  occur  in  which  effect  should  be  given 
to  these  considerations.  If  it  were  shown,  that  by  the  law  and 
customs  of  China  officers  in  the  service  of  the  Government  were 
absolutely  protected  in  making  Reports  concerning  their  subordinates, 
and  that  it  was  against  the  policy  of  the  Empire  to  allow  them  to  be 
questioned  by  any  Court,  it  might  be  proper  to  hold  that  it  would  be 
contrary  to  the  comity  of  nations,  and  therefore,  against  our  own 
public  policy,  having  regard  to  this  comity,  to  allow  a  subject  of  the 
Queen,  who  had  voluntarily  entered  into  that  service,  to  maintain 
such  an  action  as  the  present.  But  it  is  not  so  shown  ;  and  if  the  law 
and  customs  of  China  should  be  otherwise,  and  it  is  not  the  policy  of 
that  Empire  to  prevent  redress  for  a  wrong  inflicted  under  the  colour 
of  official  reports,  in  the  case  of  such  a  servant  as  the  Appellant  appears 
to  be,  then  it  may  well  be  that  nothing  would  be  found  in  English 
public  policy  to  preclude  the  Queen’s  Courts  from  entertaining  the 
action  between  her  own  subjects.” 

Both  parties  were  therefore  subject  to  the  jurisdiction  of  the 
British  Consular  Courts  in  China  ;  but  the  Privy  Council  re¬ 
versed  the  judgment  of  the  Supreme  Court  of  Shanghai,  and 
ordered  that  the  verdict  should  be  set  aside,  together  with  a  new 
trial  if  the  parties  so  desired.  No  further  trial  is  recorded, 
however. 

The  attitude  of  the  foreign  merchants  towards  the  Customs 
service  still  remained,  on  the  whole,  far  from  cordial,  and  the 
British  merchants  in  their  representations  to  the  Foreign  Office 
demanded  : 

1 .  That  the  foreign  officials  of  the  Customs  should  be  liable  in 

a  consular  court  if  they  exceeded  their  legitimate  powers  ; 

2.  That  no  penalties  for  breaches  of  Customs  regulations 

should  be  inflicted  except  by  a  consul,  after  a  fair  and 

open  trial ;  and 

3.  That  all  such  cases  should  be  tried  by  the  consul  in  his 

judicial  capacity. 

To  these  representations,  both  the  British  minister  and  the 
British  Government  turned  a  deaf  ear,  pointing  out  that  the 
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standard  of  protection  to  be  afforded  to  the  Chinese  Government 
under  such  conditions  would  be  determined  by  the  consul  who 
takes  the  lowest  view  of  the  obligations  of  his  countrymen. 
Several  cases  occurring  about  the  same  period  illustrated  the 
limitations  under  which  the  system  worked.  Towards  the  end 
of  1862,  two  ships,  the  Agnes ,  an  American  vessel,  and  the  British 
ship  Blackburn ,  landed  goods  at  Ningpo  after  sundown,  in 
breach  of  the  Customs  regulations.  In  each  case  the  Customs 
claimed  to  confiscate  the  goods,  and  fined  the  master  S3 00.  As 
the  Customs  officers  on  board  had  been  assaulted,  the  ships  were 
prohibited  from  landing  further  goods  until  an  apology  was 
offered,  and  the  fines  paid.  The  culprits  appealed  to  their 
respective  consuls,  and  it  was  eventually  ruled  by  the  Ministers 
at  Peking  that  although  the  Customs  had  undoubtedly  a  right  to 
confiscate  the  goods  in  dispute,  they  could  not  take  action  in 
respect  to  goods  not  yet  landed  to  enforce  other  penalties. 
Further,  all  fines  were  to  be  levied  by  the  consuls  and  not  by  the 
Customs.  Hence  arises  a  distinction  between  the  consul’s  posi¬ 
tion  in  cases  of  confiscation,  and  that  in  cases  of  fine.  In  the 
former  his  intervention  is  diplomatic,  in  the  latter  judicial. 

As  far  as  trading  at  prohibited  ports  was  concerned,  a  difficulty 
arose  over  the  Pearl ,  a  British  lorcha,  shortly  afterwards.  The 
vessel  was  apprehended  at  Chuanchow,  a  closed  port,  loading 
salt,  a  prohibited  article.  The  British  consul  at  Foochow  (to 
which  port  the  vessel  was  taken)  resisted  an  order  for  confiscation, 
on  the  ground  that  the  vessel  was  not  liable  to  confiscation  unless 
caught  in  the  act  of  trading  at  a  closed  port.  This  view  was  not 
sustained  by  the  envoy  at  Peking. 

The  existing  difficulties  were  largely  due  to  a  fundamental 
divergence  in  view  between  the  British  merchants  and  the  Chinese 
authorities.  The  former  wished  to  see  all  jurisdiction  in  Customs 
cases  placed  in  the  hands  of  their  consuls  ;  the  latter  would 
have  liked  such  cases  to  be  placed  entirely  within  the  jurisdiction 
of  the  Customs.  Finally,  a  system  of  joint  investigation  was 
evolved,  and,  adopted  first  at  Shanghai  in  1864,  it  was  extended 
in  1867  to  all  ports.  Rule  3  provided  that  a  court  composed 
of  the  Superintendent  of  Customs,  the  Consul  of  the  nationality 
of  the  individuals  involved,  and  the  foreign  commissioner  of 
Customs  should  sit  as  a  Chinese  court  in  confiscation  cases.  In 
cases  where  fines  were  claimed,  the  proper  court  was  the  Consular 
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Court,  in  which  “  the  commissioner  shall  take  his  seat  on  the 
bench  and  conduct  the  case  on  behalf  of  the  prosecution  ”  (Rule  6). 
In  both  cases  the  Court  was  to  be  presided  over  by  the  Superin¬ 
tendent  of  Customs.  It  is  not  surprising  that  a  court  so  curiously 
constituted  proved  a  complete  failure.  Dr.  Morse  observes  of  it  : 

“  The  head  of  the  court  was  the  Superintendent  of  Customs,  who, 
at  Shanghai  and  at  most  of  the  other  ports,  was  also  a  busy  territorial 
official,  directing  and  controlling  the  executive,  judicial  and  fiscal 
affairs  of  a  territory  comprising  some  millions  of  people,  and  he  had 
a  personal  interest  in  penalties  inflicted.  The  commissioner  was  at 
once  plaintiff,  prosecuting  attorney  and  co-judge  ;  the  case  passed 
under  his  decision  before  being  allowed  to  come  to  the  joint  investi¬ 
gation,  and  the  possibility  of  any  new  evidence  is  hardly  conceivable  ; 
and  the  Superintendent  could  not  be  credited  with  an  opinion  in 
the  matter  that  was  not  the  commissioner’s.  The  consul  was  a  co¬ 
judge,  but,  by  reason  of  his  official  position,  was  necessarily  the 
attorney  and  protector  of  the  defendant.  The  result  was  that,  at  the 
outset,  many  judgments,  and  all  those  involving  any  important 
principle,  were  dissented  from.  An  appeal  then  lay  to  the  envoy  and 
the  Tsungli  Yamen  ;  but,  though  the  court  generally  failed  in  its 
primary  function  of  giving  a  judgment,  the  higher  authorities,  including 
the  Inspector  General,  had  the  inestimable  advantage  of  no  longer 
having  only  ex  parte  statements  to  rely  upon  ;  upon  this  system  ‘  the 
evidence  coming  up  to  us  will  have  been  agreed  to  by  both  sides, 
and  so  arranged  as  to  make  a  decision  by  us  practicable.’  ni 

It  was  scarcely  to  be  expected  that  the  merchants  would  regard 
the  elaboration  of  this  new  system  with  any  enthusiasm.  Accord¬ 
ingly,  a  number  of  their  memorials — submitted,  in  reply  to  the 
request  of  the  Foreign  Office,  with  suggestions  concerning  the 
revision  of  the  Treaty  of  Tientsin — comment  unfavourably  upon 
it.  Thus,  the  memorial  of  the  London  merchants,  presented 
on  January  13,  1870,  observes  that  in  confiscation  cases  the 
Consul  is  sitting  in  a  Chinese  Court,  and  is  therefore  under  no 
responsibility  to  his  own  Government ;  and  again,  the  judgment 
in  these  (the  most  important  cases)  rests  ultimately  with  the 
Chinese  Superintendent.  The  Shanghai  Chamber  of  Commerce 
in  its  memorial  comments  unfavourably  upon  the  subordinate 
position  of  the  Consul  in  the  case,  observing  that  “  the  invitation 
to  him  merely  to  attend  an  investigation  is  a  virtual  denial  of  a 
wholesome  power  already  delegated  to  him.”  It  also  deplores 
the  fact  that  where  the  Consul  agrees  with  the  decision  of  the 

1  A  greater  legal  muddle  than  that  set  forth  above  can  hardly  be  imagined. 


3 1 8  EXTRATERRITORIAL  JURISDICTION 

Chinese  Superintendent  of  Trade,  no  appeal  is  possible  (though 
such  an  agreement  was  a  rare  occurrence,  and  could  only  have 
taken  place  where  a  breach  of  customs  regulations  had  been 
proved  beyond  all  possibility  of  doubt).  Continuing,  it  remarks  : 

“  Your  Memorialists  are  informed  that  two  of  the  best  legal 
authorities  in  England,  namely,  Sir  Fitzroy  Kelly  and  Sir  James 
Atherton,  being  called  upon  to  advise  upon  the  question  of  confiscations 
and  fines  by  the  Chinese  Government,  have,  in  conjunction  with  very 
able  associates,  recognised  the  right  to  confiscation  as  belonging  to  the 
Chinese,  it  being  among  the  rights  of  sovereignty  of  the  Chinese 
Government,  which  have  not  been  given  up  by  Treaty. 

“  It  is  noticeable,  however,  that  Sir  James  Atherton  draws  a  very 
important  distinction  between  confiscations  and  fines.  The  former, 
he  regards  as  against  the  thing,  the  latter  against  the  person  ;  a  fine 
being  of  the  nature  of  a  penalty  inflicted  for  a  crime,  and  its  ultimate 
mode  of  enforcement  being  by  seizure  of  the  person.  In  the  case, 
therefore,  of  fines  being  inflicted,  Sir  James  Atherton  recognizes 
British  subjects  as  being  under  the  protection  of  the  extraterritoriality 
as  provided  in  clause  XVI  of  the  Tientsin  Treaty,  and  holds  that  in 
such  cases  the  Chinese  authorities  are  bound  to  refer  the  matter  to 
the  Consul  for  his  adjudication. 

“  This  being  the  case,  your  Memorialists  suggest  that  great 
advantage  would  result  to  the  interests  of  trade  by  provision  being 
made  that  the  Chinese  officials  should  in  all  cases  effect  a  seizure 
merely  with  the  object  of  obtaining  tangible  security  for  the  payment 
of  such  a  just  fine  as  may  be  inflicted  by  the  Consul  or  Court  of  the 
foreigner  concerned.  It  is  unreasonable,  seeing  the  irresponsible 
power  of  provincial  authorities,  that  they  should  be  permitted  to 
confiscate  the  property  of  a  foreign  subject  upon  mere  suspicion  of 
smuggling,  or  to  inflict  a  punishment  no  matter  of  what  magnitude, 
in  the  event  of  an  attempted  evasion  of  the  Revenue  laws  being  proved. 
Numerous  instances  could  be  cited  to  show  that  confiscations  have 
been  made  and  heavy  fines  imposed  for  simple  breaches  of  the  letter 
of  the  Customs  Regulations,  involving  neither  the  possibility  of  fraud 
nor  the  loss  of  revenue.  It  is  noticeable  that  in  the  Treaty  between 
France  and  China  it  is  stipulated  in  Article  VII  that,  in  the  event  of  a 
seizure  of  a  vessel  in  a  non-Treaty  port,  the  French  Consul  at  the 
nearest  port  must  be  communicated  with  before  either  seizure  or 
confiscation  can  be  pronounced  legal,  and  by  the  Prussian  Treaty  no 
fine  or  confiscation  can  be  enforced  without  the  consent  of  the 
Consul.”  1 

The  ingenious  suggestion  that  confiscation  should  only  be 
resorted  to  as  a  means  of  obtaining  tangible  security  for  the  pay¬ 
ment  of  a  fine  is  especially  worthy  of  notice,  since  not  only  does 

1  Correspondence  respecting  the  Revision  of  the  Treaty  of  Tientsin,  pp.  24-25. 
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it  propose  completely  to  destroy  the  last  vestiges  of  Chinese 
jurisdiction  over  the  merchants,  but  it  would  also  have  had  the 
effect  of  reducing  the  punishment  for  the  grossest  violations  of 
Customs  regulations  to  a  maximum  fine  of  a  few  hundred  dollars, 
since  that  was  all  the  Consuls  were  empowered  to  inflict  in  such 
cases.  The  Hong  Kong  General  Chamber  of  Commerce  is 
even  more  forthright  in  its  attitude,  and  after  complaining  that 
the  British  Minister  at  Peking  had  done  nothing  to  redress  well- 
known  grievances  of  the  merchants,  makes  the  following  proposal  : 

“  That  in  all  cases  the  British  Consul  will  be  instructed  to  adjudi¬ 
cate  in  person,  and  be  entitled  to  call  a  Court  at  the  British  Consulate, 
and  that  at  the  invitation  of  the  British  Consul,  the  Chinese  officials 
representing  the  Customs  be  invited  to  assist  in  hearing  the  case.  The 
Chamber  protests  emphatically  against  the  introduction  of  a  procedure 
placing  Her  Majesty’s  Consuls  in  a  lower  position  than  formerly 
accorded  to  them,  which  is  directly  calculated  to  weaken  their  power, 
detract  from  their  influence,  and  render  remonstrances  addressed  by 
them  to  the  Chinese  officials  of  the  districts  over  which  they  have 
jurisdiction  less  authoritative  than  heretofore.  This  Chamber  has 
from  the  very  first  denied  the  right  claimed  by  employees  of  the 
Chinese  Maritime  Customs,  to  adjudicate  in  cases  of  contravention  of 
the  Revenue  Laws  ;  and  it  is  anything  but  desirable  that  those  who 
are  to  derive  a  pecuniary  benefit  from  a  confiscation  should  sit  as 
Judges  in  the  case.” 

The  British  Consul  at  Shanghai,  commenting  on  the  memorial 
of  the  Shanghai  Chamber  of  Commerce  in  a  despatch  to  Sir 
Rutherford  Alcock,  British  Minister  at  Peking,  gives  a  different 
view  of  the  working  of  the  Customs  regulations.  He  writes  : 

“  On  the  question  of  Customs  confiscations,  I  confess  I  am 
entirely  at  issue  with  the  Memorialists.  I  do  not  believe  in  the 
possibility  of  any  uniform  collection  of  duties  by  the  agents  of  the 
Chinese  Government,  if  this  power  is  withdrawn.  The  observations 
and  proposals  of  the  Memorialists  on  this  subject  separate  themselves 
into  two  heads  ;  that,  for  the  Treaty-right  of  confiscation,  there  should 
be  substituted  the  single  right  of  detention  pending  the  infliction  of 
appropriate  fines  which  the  subsequent  reference  to  the  views  of  the 
late  Sir  James  Atherton  shows  the  Memorialists  presume  to  be  exclu¬ 
sively  within  the  foreign  extraterritorial  jurisdiction  ;  and  a  considera¬ 
tion  of  Mr.  Wade’s  arrangements  with  Prince  Rung  in  1865.  I  never 
yet  heard  of  any  country,  in  Europe  or  elsewhere,  where  the  habits 
of  the  people  secured  obedience  to  the  law,  which  ever  consented  to 
dispense  with  the  right  of  confiscation  in  the  collection  of  its  revenues. 
Unless  backed  up  by  this  right,  no  measures  which  can  be  taken  by 
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the  Imperial  Maritime  Customs  will  be  effective  ;  with  it  the  working 
of  the  present  system  is  both  easy  and  smooth.  During  more  than 
two  years  which  I  have  passed  at  my  present  post,  I  have  not  had 
more  than  three  or  four  Customs  references  to  deal  with.  None  of 
these  have  been  important,  nor  has  there  been  any  difficulty  in  their 
adjustment,  or  in  recognizing  the  principle  which  ought  to  guide  the 
decision.  During  all  that  time  no  complaint  of  unjust  confiscation 
by  the  Customs  has  been  laid  before  me,  and  the  opportunity  of 
personally  ascertaining  whether  the  so  much  condemned  regulations 
of  Mr.  Wade  constitute  a  practical  grievance  has  been  denied  me. 
Judging  from  their  tenor  and  object,  which  I  have  attentively  con¬ 
sidered,  they  appear  to  me  to  constitute  a  preliminary  tempering  of 
the  absolute  right  of  the  Chinese  Customs  to  pronounce  confiscation 
subject  to  diplomatic  action,  to  provide  the  parties  concerned  with  a 
full  opportunity  to  produce  evidence  in  denial  or  extenuation,  and  to 
give  the  advantage  of  an  appeal  to  the  influence  of  public  opinion  on 
the  spot.  This  was,  in  my  opinion,  a  wise  concession  for  the  Chinese 
Government  to  make,  and  the  principal  alterations  I  feel  disposed  to 
suggest  are  in  the  rule  which  restricts  the  right  of  appeal  to  cases  in 
which  the  Consul  differs  from  the  Chinese  Superintendent  of  Customs 
(I  think  they  are  as  likely  to  be  both  wrong,  as  one  wrong  and  the  other 
right,  and  that  the  reference  to  Peking  should  be  allowed  in  all  cases 
where  proper  security  is  lodged,)  and  that  some  provision  should  be 
made  for  damages  in  the  event  of  the  original  detention  having  been 
established  to  be  vexatious  and  uncolourable.”  1 

The  Amoy  memorialists  believed  that  the  penalty  of  500  taels 
prescribed  by  Article  XXVIII  of  the  Treaty  of  Tientsin  for 
exhibition  of  a  false  manifest  was  excessive,  especially  where 
incorrectness  was  “  unpremeditated.”  This  point  was  also 
stressed  by  one  of  the  Chambers  of  Commerce  at  home.  Com¬ 
menting  on  this,  Mr.  Wade,  who  had  assented  to  the  Customs 
regulations,  observed  : 

“  I  do  not  think  that  a  Collectorate  of  Customs  is  a  Department 
that  can  busy  itself  with  considering  quo  animo  a  breach  of  regulations 
may  have  been  committed.  The  master  has  by  Treaty  twenty-four 
hours’  law  allowed  him  for  correction  of  his  manifest.  If  it  can  be 
established  that  this  term  of  grace  is  too  short,  we  might  press  the 
Chinese  Government  to  lengthen  it,  say  to  forty-eight  hours  ;  but  I 
am  not  for  diminishing  the  penalty.  If  a  very  strong  case  of  mis¬ 
conception  be  made  out  for  the  master,  the  Consul  can  always 
communicate  it  to  the  Superintendent  and  press  him  to  remit  either 
the  whole  or  part  of  the  fine.  Experience  induces  me  to  believe  that 
that  official  will  not  be  found  inexorable,  but  I  would  have  the  penalty 
first  awarded.” 

1  Correspondence  respecting  the  Revision  of  the  Treaty  of  Tientsin,  pp.  34-35* 
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A  survey  of  those  portions  of  the  memorials  dealing  with 
Customs  jurisdiction  fails  to  reveal  any  important  ground  for 
complaint  of  the  new  system  on  the  part  of  the  merchants,  who 
appear  so  preoccupied  with  an  attempt  to  diminish  the  obligations 
which  they  still  owed  to  the  Chinese  Government  in  regard  to  the 
duties  that  the  difficulties  inevitably  created  by  the  constitution  of 
the  court  seem  to  have  escaped  them  altogether.  To  what 
extent  their  aspirations  were  satisfied  when  the  Treaty  of  Tientsin 
was  at  length  revised  will  be  shown  later. 

IV.  REVISION  OF  THE  TREATY  OF  TIENTSIN 

Scarcely  had  the  British  Treaty  of  Tientsin  been  ratified, 
when  a  demand  for  its  revision  arose  among  the  merchants — 
a  demand  which  increased  steadily  in  volume,  and  gradually 
crystallised  over  certain  definite  issues,  that  of  jurisdiction  being 
one.  It  should  be  noted,  however,  that  certain  difficulties 
arising  out  of  the  second  treaty  settlement  required  smoothing 
away  first,  and  that  the  grievances  were  not  entirely  on  one  side, 
the  Chinese  having  certain  legitimate  grounds  for  complaint. 
As  far  as  the  first  point  is  concerned,  one  of  the  chief  problems 
was  that  of  jurisdiction  over  Chinese  and  foreigners  of  other 
nationalities  in  a  foreign  concession.1  It  was  obvious,  even  to 
the  consuls  at  the  time,  that  in  a  concession  Chinese  rights  of 
sovereignty  had  not  been  finally  surrendered  to  the  treaty  Power, 
but  that  they  were  temporarily  in  abeyance.  Notwithstanding 
this,  an  attempt  was  made  by  at  least  one  British  Consul  to  exercise 
full  consular  jurisdiction  over  American  subjects  residing  in  a 
British  concession.  This  alleged  right,  however,  was  not 
sustained  on  the  application  of  the  American  to  the  British  envoy 
at  Peking.  Such  foreigners  remain  subject  to  the  jurisdiction  of 
their  own  consul,  before  whom  they  must  be  arraigned  for  any 
civil  or  criminal  cause.  The  position  of  Chinese  in  foreign  con- 
cessions  is  somewhat  different.2  Chinese  jurisdiction  over  them 
can  only  be  exercised  through  the  consul  of  the  state  leasing 
the  concession.  Moreover,  Chinese  committing  breaches  of 

1  The  terms  “  concession  ”  and  “  settlement  ”  are  sometimes  confused 
when  dealing  with  China’s  international  relations.  A  concession  comprises 
land,  the  whole  of  which  has  been  leased  to  the  foreign  government,  at  a  ground 
rent,  the  land  then  being  sub-let  to  the  foreign  residents. 

2  It  is  extremely  difficult  to  say  why,  on  principle. 

VOL.  I.  Y 
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municipal  regulations  were  fined  by  the  municipal  (consular) 
authorities,  sitting  as  police  magistrates.  Civil  suits,  with  Chinese 
defendants,  were  settled  in  the  first  instance  by  arbitration ; 
failing  this,  in  the  Consular  Court. 

As  far  as  jurisdiction  over  the  nationals  of  foreign  Powers 
themselves  was  concerned,  most  of  the  earlier  treaty  Powers 
permitted  an  eventual  appeal  to  the  nearest  court  within  their 
own  dominions.  As  regards  British  jurisdiction,  an  appeal  lay, 
as  we  have  seen,  to  the  Supreme  Court  of  Hong  Kong,  until  1865, 
and  afterwards  to  the  Supreme  Court  at  Shanghai.  From  either 
of  these  places  there  might  be  a  further  appeal  to  the  Judicial 
Committee  of  the  Privy  Council.  Moreover,  the  British,  having 
the  greatest  share  of  the  China  trade,  and  having  also  the  greatest 
number  of  subjects  in  China,  furnished  a  model  for  the  other 
Powers  with  extraterritorial  rights  in  China.  Thus,  at  an  early 
date  gaols  were  erected  and  constables  appointed,  with  the  result 
that,  on  the  whole,  justice  was  promptly  and  fairly  administered.1 

Other  national  systems  were  not  so  satisfactory,  however. 
At  first,  the  machinery  for  American  consular  jurisdiction  was 
ineffective,  and  there  were  no  adequate  American  gaols.  Appeals 
went  to  the  Minister  at  Peking  until  1907,  when  the  whole  of  the 
American  extraterritorial  system  in  China  was  reorganised,  and  a 
Supreme  Court  for  China  with  wide  powers  was  established  at 
Peking.  From  this  court  an  appeal  lies  to  the  United  States 
Circuit  Court  of  Appeals  of  the  Ninth  Judicial  Circuit,  and  thence 
to  the  Supreme  Court  of  the  United  States  “  in  the  same  class  of 
cases  as  those  in  which  appeals  and  writs  of  error  are  permitted  to 
judgments  of  the  said  Court  of  Appeals  in  cases  coming  from  the 
Circuit  Courts  of  the  United  States.”  2  At  the  present  time  the 
American  consuls  in  China  only  retain  jurisdiction  in  civil  cases 
where  the  amount  of  the  property  involved  does  not  exceed 
$500,  and  in  criminal  cases  where  the  punishment  for  the  offence 
cannot  exceed  a  fine  of  $100  or  sixty  days  imprisonment.  In 
these  cases  there  may  be  an  appeal  from  the  Consular  Court  to 
the  Supreme  Court  at  Shanghai.  In  all  other  cases  the  Supreme 
Court  has  exclusive  jurisdiction. 

In  the  early  days  things  were  not  so  efficiently  organised, 
however,  and  two  cases  which  occurred  in  1863  and  1864  fully 

1  Morse,  op.  cit.  ii.  p.  129.  See  also  Appendix  L. 

2  Act  of  Congress  of  June  30,  1906,  Section  3. 
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illustrated  existing  deficiencies.  In  the  former  year  David 
Williams  was  convicted  of  piracy  and  murder  at  Shanghai,  and 
the  envoy  at  Peking  issued  a  warrant  for  his  execution.  After 
his  removal  from  the  British  gaol  to  that  attached  to  the  American 
Consulate  he  committed  suicide.  In  the  following  year,  James 
White,  sentenced  to  death  at  Shanghai  for  murder,  succeeded  in 
escaping  from  the  same  gaol.  As  a  result  of  this  and  other  cases, 
the  authority  of  the  American  Consul  seems  to  have  been 
deliberately  flouted  by  the  more  unruly  spirits  in  the  American 
community.  On  April  1,  however,  another  American,  John 
Buckley,  was  executed  for  murder  at  the  court,  and  the  situation 
improved.1 

At  first  French  appeals  were  carried  to  Pondicherry  ;  now, 
however,  they  are  heard  at  Saigon.  A  case  of  some  difficulty 
arose  in  1865,  when  a  Frenchman  killed  an  American  on  a  British 
steamer  at  Ningpo.  The  British  Consul  declared  the  case  to  be 
outside  his  jurisdiction,  whereupon  the  French  Consul  tried  the 
culprit  (who  had  been  accused  in  the  American’s  dying  deposition) 
without  any  reference  to  the  American  Consul,  and  acquitted 
him.  The  American  Minister  protested  against  the  irregu¬ 
larity  of  the  trial,  but  the  French  Minister  informed  him 
that  any  appeal  concerning  the  validity  of  the  judgment  or  the 
competency  of  the  court  must  be  addressed  to  Pondicherry. 
The  matter  was  eventually  referred  to  Paris,  but  the  French 
declined  to  order  a  new  trial.2  In  spite  of  this  case,  however, 
which  arose  solely  as  a  result  of  a  somewhat  hasty  assumption  of 
jurisdiction  on  the  part  of  the  French  Consul,  there  can  be  no 
doubt  that  consular  jurisdiction,  as  exercised  by  the  French,  has 
been  consistently  fair  and  thorough,  French  consuls  in  general 
being  men  of  ability  and  vision,  and  possessing  rather  more 
knowledge  of  legal  principles  than  those  of  other  Powers.3 

Russian  consuls  in  China,  before  the  abolition  of  Russian 
extraterritorial  rights,  possessed  only  a  limited  jurisdiction,  and 
from  their  decisions  an  appeal  lay  to  Vladivostock,  where  all 
cases  of  any  importance  were  also  sent  in  the  first  instance. 
Spanish  appeals  went  to  Manila  until  1898,  after  which  date  it 
was  necessary  to  refer  them  to  Madrid.  German  appeals  went 

1  Morse,  op.  cit.  pp.  129-130.  2  Ibid.  pp.  130-131. 

3  It  must  be  noticed,  however,  that  both  Great  Britain  and  the  United 
States  now  have  trained  legal  staffs  in  China. 
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direct  to  the  Imperial  Supreme  Court  at  Leipzig,  and  Danish 
appeals  to  Copenhagen.  The  Netherlands,  having  a  Colonial 
Court  at  Batavia,  were  able  to  send  their  appeals  there,  and  from 
that  court  there  was  a  further  appeal  to  The  Hague.  Upon  the 
difficulties  attendant  upon  the  exercise  of  extraterritorial  juris¬ 
diction  in  the  early  days,  Dr.  Morse  comments  : 

“  The  greatest  difficulty  was  experienced  in  the  control  of  men  of 
all  nationalities  or  of  no  nationality,  as  suited  their  convenience  of  the 
moment.  Of  these  there  were  many  in  China  in  those  days  of  rebellion 
and  piracy — ‘  outlaws  in  fact,  who  have  no  regard  for  treaties  or 
regulations,  and  who  look  upon  the  Chinese  as  made  for  them  to  prey 
upon  ;  their  drunken  and  debauched  habits  have  made  an  impression 
even  upon  the  Chinese.’  In  dealing  with  these  men,  the  Consuls 
generally  supported  one  another  and  refused  to  admit,  without  good 
proof,  the  claims  of  those  who  demanded  their  protection  against  the 
jurisdiction  of  another  court.  When  left  without  the  shelter  of  extra¬ 
territoriality,  foreigners  charged  with  offences  were  subject  to  the 
Chinese  courts — with  Chinese  law,  Chinese  prisons  and  methods  of 
extracting  evidence,  and  Chinese  judgments.  This  fate  usually  con¬ 
vinced  them  of  the  wisdom  of  admitting  the  jurisdiction  of  the  Court 
claiming  it  ;  but,  even  when  tried  by  a  Chinese  judge,  these  men  of 
no  nationality  were  protected  from  the  full  effects  of  a  ‘  Chinese 
procedure  repugnant  to  foreign  ideas,’  by  the  presence  of  assessors 
from  a  foreign  consulate.” 1 

A  memorandum  from  Sir  Robert  Hart,  Inspector-General  of 
the  Maritime  Customs,  compiled  at  the  request  of  the  Chinese 
Government  in  1876,  attempts  to  put  the  case  fairly  and 
impartially.  The  foreigners,  he  observes,  complain  that  where 
they  are  attacked,  the  Chinese  culprits  have  either  never  been 
arrested,  or  if  arrested,  have  not  been  punished,  or  lastly,  that  the 
real  criminals  have  escaped,  whilst  innocent  and  inoffensive 
victims  have  been  punished  in  their  stead.  On  the  other  hand, 
however,  the  Chinese  complain  that  foreigners  assault  Chinese, 
and  there  is  no  adequate  redress  in  the  Consular  Courts,  that 
accusations  of  murder  are  almost  invariably  reduced  to  man¬ 
slaughter,  or  else  the  accused  is  acquitted  altogether  ;  and  whereas 
in  cases  of  murder  of  foreigners,  the  Government  of  the  victim 
steps  in  and  demands  that  Chinese  lives  should  be  forfeited,  in 
the  converse  case  China  is  compelled  to  accept  a  small  money 

1  Op.  cit.  p.  132.  Naturally  such  cases  were  chiefly  heard  in  the  Mixed 
Court  of  Shanghai,  on  which  see  Chapter  VIII. 
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payment  in  lieu  of  punishment.  Moreover,  the  foreigner  accuses 
the  Chinese  magistrates  of  taking  bribes  and  torturing  prisoners, 
thus  making  the  innocent  confess  to  crimes  they  have  never  com¬ 
mitted,  whilst  the  Chinese  is  not  convinced  that  the  Consul  is 
invariably  impartial,  and  complains  that  the  foreign  mode  of 
examining  witnesses  does  not  always  elicit  the  whole  truth,  whilst 
even  trial  by  jury  is  not  infallible.  “  When  these  complaints 
are  carefully  looked  into,  it  becomes  evident  that  what  gives 
common  offence  to  both  sides  is  not  that  crime  is  not  considered 
crime,  or  that  the  lav/s  do  not  provide  punishment  for  crime,  but 
that  there  is  no  common  and  uniform  procedure.” 

This  argument  Sir  Robert  develops  further  with  respect  to 
questions  of  property  and  revenue.  The  foreigner  complains  of 
a  dilatory  procedure  and  a  denial  of  justice  to  the  foreigner,  and 
the  Chinese  complain  that  Chinese  evidence  is  rejected,  and  justice 
also  is  denied  to  the  Chinese  petitioner.  More  especially  does 
the  law  of  debt  result  in  inequalities.  China  had  no  law  of 
bankruptcy  until  the  present  century,  and  also  no  limited  liability 
companies.  The  Chinese  were  therefore  liable  to  be  pursued  to 
the  last  farthing  and  utterly  ruined,  wThilst  the  foreigners  were 
able  to  escape,  either  completely  or  partially,  by  invoking  the 
machinery  of  the  Bankruptcy  and  Companies’  Acts.  Moreover, 
some  foreign  complaints  are  merely  Chinese  complaints  in 
disguise,  the  foreigner  undertaking  the  suit  for  a  consideration, 
and  obtaining  his  consul’s  assistance  to  prosecute  it. 

For  these  reasons,  the  Inspector  -  General  suggests  four 
alternative  sets  of  proposals.  The  first,  although  leaving  suits 
between  foreigners  and  foreigners  to  be  ruled  by  existing  treaties, 
suggests  that  a  common  code  should  be  drawn  up  for  all  mixed 
cases,1  and  that  it  should  be  administered  in  special  courts  at  each 
treaty  port  by  a  Chinese  official  and  a  foreign  co- Judge  in  Chinese 
pay.  In  important  cases  each  party  may  appoint  an  assessor  of 
his  own  nationality,  and  the  court  shall  be  empowered  to  subpoena 
witnesses  of  either  nationality.  The  court  should  have  juris¬ 
diction  : 

1 .  In  both  classes  of  Customs  cases  ; 

2.  In  cases  not  exceeding  a  certain  maximum  of  punishment, 

when  its  decision  would  be  final  ; 


1  The  historian  will  immediately  recollect  the  Roman  jus  gentium. 
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3.  In  cases  beyond  this  limit,  when  there  should  be  an  appeal 

to  the  chief  representative  of  the  foreign  Power  ; 

4.  In  cases  involving  capital  punishment,  when  the  Chinese 

Ministry  of  Justice  and  the  Foreign  Minister  must 
approve. 

Neither  torture  nor  extortion  of  confession  should  form  part  of 
the  procedure  of  the  court ;  and  it  should  have  power  to  punish 
perjury  and  contempt  of  court.1 

Failing  the  establishment  of  such  a  comprehensive  scheme, 
the  Inspector-General  proposes  that  in  all  mixed  cases  the 
Chinese  magistrate  and  the  foreign  consul  should  sit  together, 
each  presiding  in  his  own  court.  In  all  serious  cases  the  assessor 
should  have  the  power  of  appealing  to  the  higher  authorities  at 
Peking.  Thirdly,  reports  of  all  mixed  cases  ought  to  be  drawn  up 
and  circulated,  and  rules  of  practice  defined.  In  default  of  this, 
a  still  more  modified  scheme  is  proposed.  In  all  cases  involving 
loss  of  life  the  local  court  shall  make  a  full  inquiry,  but  the  actual 
trial  shall  take  place  at  Peking,  before  the  appropriate  (Chinese  or 
foreign)  authorities.  Secondly,  pecuniary  compensation  in  lieu 
of  punishment  should  be  abolished,  and  reports  of  cases  circulated. 
Should  none  of  these  proposals  prove  acceptable,  it  is  proposed 
“  that  each  shall  communicate  to  the  other  an  explanation  of 
what  it  is  the  duty  of  his  national  court  to  do  when  a  plaint  is 
presented  affecting  person  or  property  ”  ;  but,  above  all,  Sir 
Robert  emphasises  the  importance  of  establishing  a  common  code 
and  a  common  procedure,  to  be  administered  in  a  truly  “  mixed  ” 
court.  Concerning  these  proposals  it  is  perhaps  only  necessary 
to  add  that  if  Sir  Robert  Hart’s  suggestions  had  been  adopted, 
a  good  deal  of  later  friction  would  have  been  avoided,  since 
the  system  contemplated  would  not  have  constituted  the  direct 
limitation  of  China’s  sovereign  rights  that  extraterritorial  juris¬ 
diction  unquestionably  does  at  present. 

From  the  foregoing  discussion,  the  nature  of  the  Chinese 
complaints  will  have  been  sufficiently  obvious.  It  now  remains 
only  to  consider  the  suggestions  offered  by  the  foreign  com- 

1  No  Consular  Court  had  power  to  punish  for  perjury  or  commit  for  con¬ 
tempt  any  foreign  witness.  This  limitation  of  consular  jurisdiction  was  not 
universally  recognised  at  first,  however.  In  1866  the  American  Consul  at 
Kanagawa  (Japan)  fined  a  British  witness  for  contempt  of  court.  The 
British  Consul  refused  to  enforce  the  penalty  (Moore,  ii.  p.  604). 
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munities  in  China  themselves  towards  a  modification  of  the 
system  established  by  the  treaties  of  Tientsin.  The  primary 
complaint  of  all  of  them,  as  evidenced  by  their  memorials,  seems 
to  be  that  relating  to  the  exceedingly  uncertain  and  biassed 
administration  of  Chinese  justice,  more  especially  where  the 
foreigner  is  involved. 

“  The  prevarications,  delays,  and  excuses  of  the  local  authorities,” 
they  urge,  “  give  defaulters  ample  time  to  escape,  bribe,  or  get  rid 
of  witnesses,  destroy  evidence,  and  make  away  with  their  property. 
Very  seldom  is  anything  recovered  for  the  foreigner.  At  the  minor 
ports  it  has  become  almost  an  impossibility  to  get  back  debts  or  stolen 
property,  or  even  to  have  any  punishment  accorded  to  the  delinquents.” 

And  again  : 

“  The  charge  is  accepted  entirely  from  the  Consul’s  despatch  ; 
none  of  the  foreigner’s  witnesses  are  summoned  ;  no  examination  of 
the  foreigners  concerned  is  attempted  by  the  Chinese,  and  the  answer 
of  the  Chinese  defendant  is  seldom,  if  ever,  made  known  to  the 
plaintiff.  Such  a  course  is  manifestly  unjust — to  all  parties.  It  is 
in  the  nature  of  things  that  wrongful  or  false  charges  may  be  made 
against  natives  by  foreigners,  and  that  Chinese  may  make  such  false 
stories  in  defence  as  they  think  likely  to  relieve  them  of  their  respon¬ 
sibilities.  Cases  might  be  quoted  from  almost  every  Consulate  in 
China  in  which  justice  has  been  entirely  frustrated  by  the  delays 
imposed  by  the  officials  or  by  the  want  of  evidence,  which  the 
mandarins  never  seem  to  require.”  1 

This  view  is  fully  substantiated  by  Mr.  (afterwards  Sir) 
Chaloner  Alabaster,  who  was  not  only  one  of  the  most  eminent 
British  consuls  in  China,  possessing  a  profound  knowledge  of 
Chinese  legal  administration,  but  who  also  had  a  great  deal  to  do 
with  the  establishment  of  the  Mixed  Court  at  Shanghai.  He 
remarks,  concerning  suits  instituted  by  foreigners  against  Chinese  : 

“  a  lengthy  correspondence  is,  as  a  rule,  necessary  before  a  hearing 
can  even  be  obtained,  and  unless  the  Consul,  who  is  forced  to  be 
his  countryman’s  advocate,  is  extraordinarily  energetic  and  perse¬ 
vering,  no  attempt  even  is  made  to  do  justice  ;  even  then  the  full 
measure  is  rarely  if  ever  obtained.”2 

Incidentally  it  may  be  noticed  that  this  criticism  explains  one 
of  the  commonest  Chinese  charges — namely,  that  the  Consul 

1  Revision  of  the  Treaty  of  Tientsin,  p.  4. 

2  Despatch  to  Sir  Rutherford  Alcock,  1869  :  Revision,  etc.,  p.  109. 
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was  usually  the  ardent  advocate  of  his  countrymen  in  judicial 
proceedings.  At  Chin-Kiang  the  British  merchants  were  even 
more  emphatic  : 

“  When  a  Chinaman  cheats  or  swindles  a  European  he  is  delivered 
to  the  native  authorities,  who  place  all  sorts  of  obstacles  and  impedi¬ 
ments  in  the  way  of  obtaining  redress.  If  the  culprit  be  wealthy  he 
bribes  the  officials  and  shares  his  ill-gotten  gains  with  them,  and  the 
consequence  is  that  he  is  protected  and  sheltered  from  the  punishment 
justly  due  to  his  malpractices.  If,  on  the  contrary,  he  is  poor,  they 
take  what  little  he  has  and  share  it  amongst  them  ;  and  then,  when 
there  is  nothing  more  left,  they  profess  themselves  perfectly  willing 
to  carry  out  the  strict  requirements  of  law  and  justice.  When  Her 
Majesty’s  Consul  remonstrates  against  such  acts  of  staring  injustice, 
his  representations  are  usually  met  with  flimsy  excuses,  and  frequently 
with  an  utter  disregard  for  truth.  The  native  authorities  know 
perfectly  well  that  the  Consul’s  action  cannot  go  further  than 
remonstrance.”  1 

The  Shanghai  Chamber  of  Commerce,  in  its  memorial  dis¬ 
cussing  the  same  point,  refers  to  several  notorious  recent  cases. 
Of  these  two  merit  brief  notice.  In  April  1865  a  large  quantity 
of  foreign  property  was  seized  and  appropriated  by  a  body  of 
disaffected  Imperial  troops  at  Sung-Yang,  six  natives  in  the  employ 
of  Messrs.  Jardine,  Matheson  &  Co.  being  carried  off.  Nothing 
was  afterwards  heard  of  them,  and  the  nephew  of  the  firm’s 
Chinese  compradore  was  murdered.  In  spite  of  the  matter  being 
taken  up,  first  by  the  British  Consul  at  Hankow,  and  later  by  the 
British  Minister,  no  redress  was  afforded  by  the  Chinese  Govern¬ 
ment.  The  second  case  concerned  certain  taxes  levied  at 
Nanking  in  June  1861,  under  the  name  of  war  dues,  chiefly  on 
silk.  They  were  in  excess  of  the  dues  warranted  by  treaty,  but 
the  merchants  for  the  time  being  were  compelled  to  pay,  lodging 
claims  subsequently  with  the  British  Consul  for  a  refund.  The 
claims  were  supported  by  the  Consul,  who  made  repeated  requests 
for  the  repayment  of  the  dues,  but  again  satisfaction  was  refused.2 
An  able  memorandum  by  Mr.  (afterwards  Sir  Thomas)  Wade 
takes  a  more  impartial  view  of  the  matter,  and  strikes  a  warning 
note.  While  admitting  that  claims  against  Chinese  can  rarely 
be  prosecuted  successfully  without  a  voluminous  correspondence, 
and  that  redress  in  criminal  cases  is  not  willingly  afforded  by  the 

1  Address  to  Sir  Rutherford  Alcock  :  Revision,  etc.,  p.  4. 

2  Revision,  etc.,  p.  18. 
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Chinese  authorities,  he  points  out  that  for  fifteen  years  China  has 
suffered  from  a  civil  war  which  has  paralysed  her  administration, 
and  that  little  reform  may  be  expected  while  the  Emperor  is  a 
minor. 

“  On  the  other  hand,  I  am  disposed  to  doubt  that  in  the  matter  of 
indemnification  the  Chinese  are  much  more  dilatory  than  various 
civilised  Powers,  and  it  must  further  be  remembered  that  the  account 
of  international  griefs  is  not  entirely  in  favour  of  the  foreigners.  When 
we  complain  of  their  tardiness,  we  are  very  commonly  met  with  the 
counter-plaint  that,  whether  in  questions  of  dignity  or  interest, 
remonstrance  from  the  side  of  China  fails  fully  as  often  as  remonstrance 
on  our  part,  to  produce  any  tangible  result.  I  see  no  remedy,  save 
in  the  unwearied  pertinacity  of  our  representative.”  1 

In  spite  of  these  observations,  however,  there  can  be  little 
question  that  Chinese  law,  as  compared  with  that  administered 
in  foreign  extraterritorial  courts  in  China,  was  absolutely  incapable 
of  affording  the  foreigner  any  adequate  protection.  The  fact 
of  the  matter  was  that  foreigner  and  Chinese  had  no  common 
ground  whatever  on  which  to  meet  in  the  sphere  of  jurisprudence, 
and  it  was  ridiculous  to  expect  that  there  would  be  any  cessation 
of  the  stream  of  complaints  until  China  made  sweeping  reforms 
in  her  legal  administration.  That,  however,  she  was  not  yet 
prepared  to  do,  and  accordingly  it  was  necessary  to  treat  her, 
not  as  a  barbarous  country,  but  as  one  outside  the  society  of 
nations,  and  in  no  sense  subject  to  the  rules  of  international  law. 
Foreign  Powers  were  therefore  compelled  to  take  whatever  steps 
they  could  for  the  protection  of  their  nationals  in  China.  This 
fact  was  periodically  admitted  by  British  diplomatic  representa¬ 
tives  in  China,  and  by  British  foreign  ministers,  but  it  was  also 
periodically  overlooked.  As  Mr.  Bruce  once  observed  with 
considerable  force  to  Earl  Russell,  “  in  countries  like  China, 
where  the  principles  of  administration  differ  entirely  from  those 
practised  by  us,  the  conclusion  of  a  treaty  is  the  commencement, 
and  not  the  termination  of  difficulties.” 2  This  point  is  of  the 
utmost  importance,  however,  in  considering  the  extraterritoriality 
question.  The  foreign  Powers  exercised  extraterritorial  rights  in 
China  of  necessity  until  such  time  as  Chinese  law  should  conform  to 
recognised  Western  standards.  In  other  words,  China  could  not 

1  Revision,  etc.,  p.  439. 

2  Further  Papers  relating  to  the  Rebellion,  1863,  p.  59. 
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be  admitted  to  possess  the  full  attributes  of  Western  sovereignty 
until  she  had  shown  herself  capable  of  exercising  them  properly. 
From  the  strictly  legal  point  of  view,  this  was  incontestable,  and 
it  is  well  illustrated  by  an  incident  in  the  second  Anglo- Chinese 
War.  During  the  British  blockade  of  the  Canton  River,  several 
vessels  from  the  (neutral)  North  were  seized  for  attempted  breach 
of  blockade.  The  question  then  arose,  whether  property  in 
these  vessels  passed  automatically  to  Great  Britain  or  whether 
it  was  necessary  first  to  condemn  them  in  a  properly  constituted 
prize  court.  The  latter  is,  of  course,  unquestionably  the  proper 
procedure  where  the  other  belligerent  is  a  member  of  the  family 
of  nations,  but  there  is  no  such  right  to  a  trial  residing  in  a  belli¬ 
gerent  which  enjoys  no  such  status.  The  question  wras  referred 
to  the  Law  Officers  of  the  Crown,  and  Sir  Richard  Bethell 
(afterwards  Lord  Westbury),  Sir  William  Atherton,  and  Sir  J.  D. 
Harding  held  that  no  necessity  for  condemnation  in  a  prize 
court  arose.1  The  captured  vessels  were  therefore  sold  in  Hong 
Kong  and  the  proceeds  divided  amongst  the  captors,  without 
any  judicial  proceedings  being  held. 

Turning  from  the  general  and  universal  complaints  of 
foreigners  in  China  concerning  the  maladministration  of  justice 
to  more  specific  topics,  it  will  be  convenient  first  to  consider  two 
small  but  not  unimportant  issues.  The  first  is  that  of  the  pro¬ 
tection  of  Chinese  ships  by  the  British  flag,  thereby  conferring 
on  them  the  privilege  of  extraterritoriality.  During  the  occupa¬ 
tion  of  Nanking  by  the  Taiping  rebels,  and  the  resultant  con¬ 
fusion,  a  custom  had  gradually  arisen  of  covering  Chinese  cargoes 
and  vessels  or  rafts  with  the  British  colours  in  order  to  secure 
protection.  This  practice  had  been  ended  at  the  order  of  the 
new  British  Minister,  Sir  Rutherford  Alcock,  but  subsequently 
it  had  reappeared  at  other  ports,  and  the  Chinese  Government 
had  protested.  The  practice  was  eventually  suppressed  by  the 
British  consular  authorities,  albeit  with  difficulty.2  Far  less 
satisfactory,  however,  was  the  question  of  absconding  debtors  and 
criminals.  Article  XXII  of  the  Treaty  of  Tientsin  provided  for 

1  “  We  are  of  the  opinion  that,  as  between  Her  Majesty’s  Government 
and  the  Government  and  subjects  of  China  (a  country  which  neither  acknow¬ 
ledges  nor  follows  the  jus  gentium  of  European  states,  under  which  the 
necessity  for  prize  court  condemnation  arises),  no  condemnation  as  prize  is 
either  necessary  or  expedient  ”  (cited  in  Further  Memorials  respecting  the 
Chinese  Treaty  Revision  Convention,  1870). 

2  Revision,  etc.,  p.  228. 
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the  apprehension  of  Chinese  debtors  absconding  from  Hong 
Kong  by  the  Chinese  authorities,  who,  together  with  the  British 
Consul,  must  endeavour  to  ensure  that  they  satisfied  their  creditors. 
This  apparently  simple  provision  had  created  considerable 
difficulties  in  practice.  When  a  debtor  fled  from  the  colony, 
the  Consul  was  in  the  habit  of  duly  making  the  demand  for  his 
apprehension  by  the  Chinese  authorities,  but  this  was  not  always 
complied  with.  Further,  if  the  debtor  actually  was  apprehended, 
the  creditor  was  compelled  to  send  both  counsel  and  evidence 
to  Canton  to  prove  the  debt.1  The  Hong  Kong  merchants  would 
therefore  have  liked  any  revision  of  the  treaty  to  contain  a  proviso 
for  the  rendition  of  such  absconding  debtors,2  but  the  suggestion 
is  not  supported  by  Mr.  Wade  in  his  memorandum. 

“  If  the  Colon)'-  have  any  registration  which  is  really  sufficient  to 
establish  what  Chinese  residing  at  Hongkong  are  bona  fide  entitled  to 
the  status  of  British  subject,  and  as  such  amenable  to  British  law,  the 
rendition  of  any  persons  having  such  a  status  is  a  plain  and  incon¬ 
testable  right  ;  but  it  is  difficult  to  suppose  the  Memorialists  serious 
in  suggesting  that  Chinese  subjects  having  fled  to  China  for  debt  are 
to  be  brought  by  the  Chinese  Government  before  a  Colonial  Court, 
in  order  that  action  may  be  taken  under  the  Decree  of  such  a  Court 
against  Chinese  property  on  Chinese  ground.  If  there  be  any 
property  of  the  debtor  in  the  Colony,  his  simple  disappearance  places 
it,  of  course,  at  the  mercy  of  the  Colonial  Courts.  I  have  noticed 
above  with  what  jealousy  the  proceedings  even  of  a  Consular  Court, 
though  situated  in  Chinese  territory,  are  viewed  by  the  Chinese 
Government,  where  the  defendant  is  a  Chinese,  and  the  Hong  Kong 
proposition  is  noteworthy  as  an  instance  of  difficulties  which,  in  the 
discussion  of  international  questions,  the  one-sided  interpretation  of 
his  rights  by  the  foreigner  may  alike  occasion  to  the  Government  of 
China  and  the  foreign  Representative.”  3 

On  the  question  of  the  recovery  of  debts  generally,  it  seems 
to  have  been  the  considered  view  of  British  consular  officers  that 
all  reliance  on  native  tribunals  was  illusory,  and  that  there  was  a 
persistent  disregard  of  the  provisions  of  the  treaties  on  the  question. 
They  were  equally  convinced  with  Sir  Robert  Hart  that  there  was 
no  hope  of  improvement  until  a  genuine  International  Tribunal 
with  a  definite  code  of  civil  law  to  meet  all  cases  was  established.4 
This  would  meet  the  complaint  of  the  Chinese  that  our  laws 


1  Revision,  etc.,  p.  23. 
3  Ibid.  p.  441. 


2  Ibid.  p.  441. 
4  Ibid.  p.  60. 
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themselves  afford  a  means,  by  the  bankruptcy  and  companies’ 
acts,  for  the  defaulting  debtor  to  escape. 

“  There  has  been  a  recent  case  of  bankruptcy,”  writes  Sir  Ruther¬ 
ford  Alcock  to  Lord  Stanley  in  1868,  “  tried  in  the  British  Consular 
Court  at  Hankow,  where  a  British  firm  had  obtained  possession  of 
large  quantities  of  tea  from  Chinese  traders,  even  a  few  days  before 
the  bankruptcy  was  declared,  and  the  creditors  have  received  nothing 
in  payment,  not  even  the  satisfaction  of  seeing  a  fraudulent  debtor 
punished.  It  would  be  fairer,  therefore,  to  admit  that  our  own 
system  of  procedure  is  not  so  absolutely  perfect  that  there  is  never 
any  failure  of  justice,  and  that  no  Chinese  creditor  can  ever  lose  by 
dishonesty  or  reckless  trading  with  their  property  by  British  subjects. 
If  British  firms  lose  largely  by  dishonesty  of  Chinese  and  the  defective 
administration  of  Chinese  laws,  which  I  do  not  doubt,  it  is  no  less 
certain  that  in  the  long  series  of  bankruptcies  among  foreign  firms 
during  the  last  two  years  there  must  have  been  enormous  losses 
inflicted  on  the  Chinese,  for  which  our  law  provides  no  remedy  or 
redress.”  1 

Closely  connected  with  the  question  of  debt  w^as  that  of  pro¬ 
cedure  in  mixed  cases  (especially  in  mixed  civil  cases),  where 
the  Chinese  appeared  as  defendant.  As  far  as  mixed  criminal 
cases  were  concerned,  it  had  been  provided  by  Article  XVI  of 
the  treaty  that  they  should  be  tried  in  the  court  of  the  defendant 
in  accordance  with  the  defendant’s  law.  Comparatively  few 
modifications  were  proposed  to  this  arrangement,  chiefly,  it  may 
be  supposed,  because  such  cases,  if  sufficiently  serious,  ultimately 
called  for  coercive  measures  on  the  part  of  the  foreigner,  if  justice 
was  unduly  delayed.  The  Chefoo  residents,  however,  would 
have  liked  to  have  seen  a  mixed  court  established  for  such  crim¬ 
inal  trials  of  Chinese,  comprising  the  Chinese  official  and  the 
foreign  Consul,  with  equal  powers,  “and  when  Chinese  laws  or 
criminal  procedure  are  inadequate  to  convicting  or  punishing 
criminals,  then  British  law  and  practice,  at  the  option  of  the 
Consul,  to  be  adopted.”  This  somewhat  drastic  proposal  for 
the  extension  of  consular  jurisdiction  failed  to  meet  with  extended 
consideration  on  the  part  of  the  British  Government.2 

Mixed  procedure  in  civil  cases,  however,  provoked  more 

1  Revision,  etc  ,  pp.  80-81.  At  the  same  time,  the  losses  mentioned  would 
have  precisely  similar  effects  on  British  creditors  of  the  bankrupt  firms.  What 
Sir  Rutherford  Alcock  wishes  to  stress  is  that  the  entire  conceptions  of  bank¬ 
ruptcy  and  limited  liability  are  strange  to  Chinese  eyes.  This  particular 
bankruptcy  was  stigmatised  by  Mr.  Wade  ( Revision ,  etc.,  p.  437)  as  “  a  fraud 
unprecedented  in  the  annals  of  the  China  trade." 

a  Ibid.  p.  104. 
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extended  discussion.  Article  XVII  of  the  Treaty  of  Tientsin 
was  not  sufficiently  explicit  on  this  point.  It  directed  that  dis¬ 
putes  should  be  settled  amicably,  wherever  possible,  but  failing 
this,  if  a  British  subject  lodged  a  complaint  against  a  Chinese, 
the  British  Consul  was  required  to  invoke  the  assistance  of  the 
Chinese  authorities,  that  they  might  “  examine  into  the  merits  of 
the  case,  and  decide  it  equitably.”  This  left  everything  entirely 
vague.  No  procedure  was  prescribed,  the  functions  of  neither 
side  were  delimited,  and  the  law  to  be  applied  was  left  to  conjec¬ 
ture.  At  Shanghai  a  special  Mixed  Court,  to  be  discussed  fully 
later,  was  established  to  deal  with  this  and  other  matters,  but  the 
merchants  are  not  by  any  means  sure  that  “  more  harm  than 
good  has  not  resulted  from  the  abandonment  in  that  tribunal 
of  much,  if  not  all,  of  the  right  of  joint  jurisdiction,  which  it  is 
the  obvious  aim  of  the  Treaty  clauses  to  secure.” 1  At  bottom  the 
law  administered  in  the  International  Mixed  Court  at  Shanghai 
is  Chinese  law,  “  and  injustice  is  frequently  done  to  a  foreign 
merchant  by  some  so-called  law  or  custom  being  quoted  against 
him,  of  which  he  could  by  no  possibility  have  cognizance.” 2 
The  British  merchants  in  China  therefore  propose  the  establish¬ 
ment  of  a  different  type  of  mixed  court,  to  have  jurisdiction  in 
such  cases.  Where 

“  Chinese  subjects  are  defendants  and  foreigners  plaintiffs,  the  Court 
shall  be  composed  of  the  Consul  or  his  qualified  deputy  and  native 
officials  of  equal  rank,  having  co-equal  and  concurrent  jurisdiction. 
At  the  minor  ports,  where  no  rules  of  procedure  have  been  framed,  it 
is  desirable  that  provision  should  be  made  that  the  local  authorities 
shall,  on  the  requisition  of  the  consul,  appoint  a  time  for  the  hearing 
of  the  plaint  not  later  than  six  days  after  the  receipt  of  the  notice, 
when  the  Consul,  together  with  a  Chinese  Magistrate,  shall  hold  a 
Court  for  the  investigation  of  the  facts,  and  a  decision  upon  the  suit 
at  which  the  plaintiff  and  defendant  shall  be  present,  and  the  attendance 
of  witnesses  compelled.  At  Shanghai,  and  any  other  important  place 
where  it  may  be  found  necessary  to  hold  sittings  at  regular  intervals, 
your  Memorialists  suggest  that  the  Mixed  jurisdiction  should  be 
separated  into  inferior  and  superior  Courts.  The  Mixed  Court 
originally  designed  as  a  mere  Police  Court  has  proved  itself  to  be 
entirely  unfitted  for  the  adjudication  of  civil  suits  of  any  importance. 
In  attempting  to  decide  them  it  has  departed  from  its  proper  sphere, 
and  the  results  have  been  shown  in  much  discontent  and  many 
contradictory  judgments. 


1  Revision,  etc.,  p.  7. 


2  Ibid. 
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“  Your  Memorialists,  therefore,  propose  that  the  Mixed  Court 
consisting  of  a  junior  native  magistrate,  in  conjunction  with  a  Consular 
assistant,  should  take  charge  of  police  cases  and  civil  causes,  involving 
sums  not  exceeding  200  taels.  That  a  higher  Court,  consisting  of  a 
native  Officer  especially  deputed,  should  be  charged,  in  conjunction 
with  a  Consular  Officer  of  not  lower  rank  than  Vice-Consul,  or 
Acting  Vice-Consul,  with  the  adjudication  of  suits  for  sums  exceeding 
200  taels,  and  not  exceeding  3,000  Taels,  a  right  of  appeal  to  stand  to 
a  superior  Court,  to  be  comprised  of  the  Taotai,  or  other  native  official 
of  similar  authority,  and  the  Consul  or  Acting  Consul.  This  Court 
to  have  cognizance  of  all  cases  involving  claims  exceeding  3,000  taels, 
and  appeals  from  its  decisions  to  be  made  to  the  Minister  and  high 
authorities  at  Peking.  In  all  cases  the  Courts  should  have  power  to 
enforce  their  decisions,  which,  being  duly  recorded,  would  speedily 
form  themselves  into  a  code  of  law  applicable  to  the  settlement  of  all 
disputes  likely  to  arise  in  the  conduct  of  mercantile  transactions.”1 

This  is,  in  fact,  a  proposal  to  establish  a  mixed  court  adminis¬ 
tering  a  species  of  international  equity  which  would  gradually 
evolve  into  a  commercial  code.  This,  indeed,  seems  to  have 
been  the  idea  of  Lord  Elgin,  who  negotiated  the  treaty,2  but 
Mr.  Wade  in  his  memorandum  suggests  that  the  merchants  are 
contemplating  not  so  much  the  evolution  of  a  new  jus  gentium  as 
the  gradual  substitution  of  British  for  Chinese  law,  even  in  face 
of  the  disapproval  of  the  Chinese  co-judge.3  Moreover,  he  points 
out  that  joint  trials,  where  they  have  been  instituted,  have  proved 
unsatisfactory. 

“  In  their  then  temper  there  was  a  tendency  on  the  part  of  the 
Chinese  to  show  their  hostility  and  contempt  on  such  occasions,  and 
the  means  which  they  consider  indispensable  to  the  extraction  of 
testimony  from  a  witness  are  to  our  notions  revolting.  Until  the 
whole  civilization  of  China  is  improved  we  can  look  for  no  marked 
improvement  in  the  forms  of  her  judicial  procedure  ;  but  in  this,  as 
in  other  departments  in  which  we  are  interested,  we  can  do  much 
towards  her  education,  and  in  no  way  more  surely  than  by  encouraging 
her  authorities  in  the  direction  in  which  of  late  they  have  been  showing 
some  desire  to  move, — than  by  inviting  them,  I  mean,  to  share  with 
us,  as  they  have  under  Treaty  the  right  to  share,  the  jurisdiction  which, 
in  practice,  we  have  been  pretty  generally  accustomed  to  arrogate 
exclusively  to  ourselves.  I  do  not  say  that  this  arrogation  has  been 
culpable  ;  it  is  explained  and  excused  by  our  experience  of  the  unsatis¬ 
factoriness  of  the  joint  process,  as  we  had  tried  it  in  past  times,  and  it 
was  this  experience  which  suggested  the  wording  of  Article  XVII, 
which  provides  that  the  Consul  shall  do  his  utmost,  when  a  complaint 

1  Revision,  etc.,  p.  7.  2  Ibid.  p.  437.  3  Ibid. 


EXTENSION  OF  THE  PRINCIPLE 


335 

comes  before  him,  to  promote  its  amicable  adjustment.  But  the 
article  no  less  provides  that,  his  efforts  as  a  mediator  failing  of  success, 
‘  he  shall  request  the  assistance  of  the  Chinese  authorities,  that  they 
may  together  examine  into  the  merits  of  the  case,  and  decide  it 
equitably.’  In  the  opinion  of  the  Shanghai  Chamber,  the  spirit  of 
the  Article  is  more  closely  observed  when  the  Consul,  having  investi¬ 
gated  the  charge,  sends  his  decision  to  the  native  authorities  with  a 
request  that  it  may  be  enforced.  I  cannot  admit  that  such  a  practice 
would  be  authorised  by  the  Article,  and  I  should  be  much  astonished 
if,  as  a  rule,  the  Chinese  authority  did  not  either  contest  the  validity 
of  a  decision  so  communicated  to  him,  or,  if  he  went  through  the  form 
of  admitting  this,  did  not  evade  its  enforcement.” 

He  then  cites  two  recent  cases  in  which  the  Chinese  authorities 
had  been  greatly  dissatisfied  with  their  exclusion  from  partici¬ 
pation  in  the  trial,  and  urges  its  restoration,  concluding, 

“  I  think  the  suggestions  of  the  Shanghai  Chamber  regarding  the 
constitution  of  a  separate  Mixed  Court  at  the  larger  ports,  its  division 
into  an  upper  and  lower  jurisdiction,  and  the  limitation  of  the  powers 
of  the  latter,  deserving  of  attention  ;  but  it  will  be,  in  my  judgment, 
most  desirable  that  the  British  community  should  understand  through¬ 
out  China,  that  however  unsatisfactory  we  may  deem  the  Chinese 
rules  of  Commercial  usage  which  we  are  perhaps  right  in  refusing  to 
designate  the  law,  the  plan  that  the  British  subject,  if  a  defendant,  is 
bound  to  stand  or  fall  by  British  law,  will  not  be  held  to  justify  us  in 
demanding  a  decision  in  accordance  with  British  law,  where  a  Chinese 
is  the  defendant.”  1 

In  referring  to  the  absence  of  a  modern  system  of  commercial 
law  in  China,  Mr.  Wade  was  indicating  one  of  the  principal 
stumbling-blocks  to  the  satisfaction  of  the  claims  of  the  foreigner, 
which  persisted  until  after  the  close  of  the  century.  Chinese 
law  regarded  debts  and  bankruptcy  alike  as  criminal  offences,  to 
be  punished,  when  sufficiently  serious,  with  flogging  and  banish¬ 
ment.  All  further  enforcement  of  contracts  it  left  to  the  Guilds, 
or  any  other  method  of  arbitration  acceptable  to  the  parties. 
This  seemed  to  the  foreign  merchants  an  exceedingly  uncertain 
and  unsatisfactory  method  of  decision,2  and  in  this  matter  at 
least  they  had  the  full  support  of  their  consuls,  who  wished  to 
see  the  promulgation  by  the  Chinese  of  a  modern  commercial 
code. 

“  The  adoption  of  a  written  code  of  commercial  law,”  writes  Sir 
Rutherford  Alcock  to  the  Earl  of  Clarendon,  on  October  23rd,  1869, 

J  Revision,  etc.,  pp.  437-438,  2  Ibid.  p.  7. 
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“  is  more  important  for  what  it  may  lead  to,  than  for  any  immediate 
results.  From  a  commercial  to  a  civil  and  criminal  code,  founded  on 
European  principles,  and  an  international  court  for  its  administration 
in  all  mixed  cases  between  foreigners  and  natives,  there  are  but  two 
steps  ;  and  these  once  gained,  extraterritoriality  may  be  dispensed 
with,  and  the  greatest  impediment  to  inland  residence  and  unwilling¬ 
ness  on  the  part  of  the  Chinese  officials  to  see  the  foreigner  located  in 
the  provinces  will  disappear.”1 

Elsewhere  he  repeats  these  observations,  and  notes  that  such 
a  system  is  being  prepared  for  Egypt,  but  conditions  in  China 
varied  greatly  from  those  in  Egypt,  where  European  control  was 
more  direct,  and  the  Imperial  officials  were  not  yet  prepared  to 
abandon  finally  the  attenuated  fiction  that  Chinese  law  was  in  no 
sense  inferior  to  that  of  the  West.2 

One  of  the  main  objects  of  the  revision  of  the  treaty  was  to 
secure  for  foreign  merchants  the  right  of  residence  in  the  interior. 
The  treaty  allowed  them  to  travel,  and  not  to  reside.  Only  the 
missionaries  enjoyed  this  exceptional  privilege,  and  accordingly 
the  position  of  these  provoked  extensive  discussion  between 
British  and  Chinese  authorities.  It  must  be  observed  at  the 
beginning  that  the  position  of  the  missionaries  was  far  from  easy, 
and  was  not  infrequently  perilous  in  the  extreme,  as  the  murder 
of  Auguste  Chapdelaine  and  subsequent  outrages  proved.  To 
a  great  extent  this  was  due  to  a  complete  misapprehension  of  the 
purpose  of  the  missionaries.  Even  to-day  the  Chinese  mind 
finds  it  difficult  to  encompass  such  a  total  disinterestedness  as 
that  involved  in  the  propagation  of  Christianity  ;  and,  being 
unable  to  discover  any  adequate  motive  for  the  presence  of  the 
missionaries,  it  proceeds  to  invent  one.  Thus,  in  the  notorious 
“  Tientsin  Massacre  ”  in  1870,  when  the  mob  burned  the  French 
Cathedral,  plundered  and  burned  a  French  orphanage  and  the 
Consulate,  and  ten  French  sisters,  eight  Frenchmen,  two  Russian 
men,  and  the  wife  of  one  of  them,  together  with  thirty  or  forty 
Chinese  in  the  employ  of  the  mission,  were  butchered  with  every 
species  of  outrage,  it  was  subsequently  proved  that  the  massacre 
had  been  directly  caused  by  the  spread  of  a  rumour  that  the  Sisters 
at  the  orphanage  kidnapped  small  children,  killed  them,  and  had 

1  Revision,  etc.,  p.  412. 

2  The  question  was  still  unsolved  at  the  end  of  the  century  (see  Appendix  LI) . 
Article  IX  of  the  unratified  Peking  Convention  of  1869,  negotiated  by  Sir 
Rutherford  Alcock,  provided  that  “  England  and  China  shall,  in  consultation, 
draw  up  a  Commercial  Code  " — apparently  to  govern  all  mixed  cases. 
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torn  out  their  eyes  and  hearts  for  purposes  of  sorcery.1  Not¬ 
withstanding  frequent  anti-missionary  outbreaks,  however, 
Christian  missions  multiplied,  and  their  members  pursued  their 
duties  with  a  zeal  which  was  at  times  somewhat  misplaced. 
Foreign  missionaries,  of  course,  enjoyed  full  extraterritorial 
rights,  but  the  native  converts  remained  subject  to  Chinese 
jurisdiction,  being  entitled  merely  (by  Article  VIII  of  the  British 
Treaty)  to  the  protection  of  the  Chinese  authorities  while  “  peace¬ 
ably  pursuing  their  calling,  and  not  offending  against  the  laws.” 
The  interpretation  of  this  last  phrase  created  many  difficulties, 
since  the  foreign  missionary’s  view  of  what  constituted  “  peaceably 
pursuing  his  calling  ”  on  the  part  of  a  convert  frequently  differed 
from  that  of  the  local  Chinese  authority,  thus  provoking  disputes 
which,  being  often  far  in  the  interior,  could  not  be  settled  by 
consular  authority.  Even  had  such  a  solution  been  possible, 
however,  it  would  have  been  in  the  highest  degree  undesirable, 
since  it  would  have  resulted  in  the  direct  interposition  of  foreign 
authority  between  the  Chinese  judge  and  the  Chinese  prisoner. 
Again,  what  the  local  Chinese  magistrate  might  consider  to  be  the 
performance  of  his  duty  by  repressing  crime  and  disorder  might 
be  equally  regarded  by  the  missionary,  if  it  affected  one  of  his 
converts,  to  be  “  persecution,”  from  which  both  he  and  the 
converts  were  guaranteed  immunity  by  the  treaty.  Such  were 
the  difficulties  of  which  the  Chinese  Government  complained 
in  a  circular  communicated  to  the  French  charge  d’affaires,  in 
the  following  terms  : 

“  We  hear  it  said  that  the  missionaries  in  foreign  countries  are 
subject  to  the  legislation  of  the  country  in  which  they  live,  and  that 
they  are  forbidden  to  make  themselves  independent,  to  contravene 
the  law,  to  usurp  authority,  to  attack  the  character  of  people,  or  to 
prejudice  them  or  to  arouse  the  suspicion  and  the  resentment  of  the 
people.  Similarly  the  missionaries,  who  teach  their  religion  in  China, 
ought  to  submit  themselves  to  the  authority  of  the  magistrates  of  this 
country  ;  nevertheless  they  are  vauntingly  independent  and  do  not 
recognise  the  authority  of  the  officials.  Do  they  not  thus  place 
themselves  without  the  pale  of  the  Law  ?  The  Christians  in  China 
remain  Chinese  subjects,  and  are  only  the  more  constrained  to  remain 
faithful  to  their  duties.  In  no  case  can  a  difference  be  established 
between  them  and  the  rest  of  the  nation.  The  Christians  in  the  towns 
and  in  the  country  ought  to  live  in  good  harmony  with  their  fellow- 
countrymen.  Yet,  in  matters  affecting  the  public  when  popular 

1  See  further,  Morse,  op.  cit.  vol.  ii.  chap.  xii. 
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subscriptions  are  opened  or  forced  labour  required,  they  put  forward 
their  position  as  Christians  to  escape  these  burdens.  They  them¬ 
selves  create  an  exception  (in  their  favour).  How  avoid  that  the  rest 
of  the  nation  accept  this  exception  (against  them)  ?  Yet  more,  they 
refuse  the  taxes  and  forced  labour,  they  intimidate  the  officials,  they 
oppress  those  who  do  not  belong  to  their  religion.  The  foreign 
missionaries  do  not  fully  understand  the  situation  :  not  only  do  they 
give  an  asylum  to  Christians  who  are  guilty  of  crimes  and  refuse  to 
deliver  them  up  to  justice,  but  they  also  consent  to  protect  unjustly 
those  who  have  only  become  converts  because  they  have  committed 
some  crime.  In  the  provinces  the  missionaries  make  themselves  the 
advocates  before  the  local  authorities  of  the  Christians  who  have  suits. 
Witness  that  Christian  woman  of  Sze-chuen  who  exacted  from  her 
tenants  payments  of  a  nature  which  were  not  due  to  her,  and  ultimately 
committed  a  murder.  A  French  bishop  took  upon  himself  to  address 
a  despatch  to  the  authorities  in  order  to  plead  for  this  woman  and 
procured  her  acquittal.  This  deed  aroused  animosities  among  the 
people  of  Sze-chuen,  which  have  lasted  to  this  day.  In  the  Kwei-chow 
Christians  who  go  to  law  style  themselves  Christians  ‘  in  the  charge 
sheet  *  (‘  Acte  d ’accusation  ’)  with  the  sole  view  of  gaining  their 
cause.  This  is  a  well-known  abuse.  It  happens  also  that  two 
families  being  united  by  matrimonial  ties,  one  is  converted  to  Christi¬ 
anity,  this  compels  the  other  who  is  not  converted  to  break  off  the 
alliance.  Among  people  of  the  same  blood  one  has  seen  fathers  and 
elder  brothers,  after  having  been  converted,  lay  an  accusation  for 
non-fulfilment  of  family  duties  against  their  children  and  younger 
brothers,  for  the  sole  reason  that  these  latter  had  refused  to  be 
converted.  These  acts  are  encouraged  by  the  missionaries.  Are  not 
such  practices  of  a  nature  to  excite  to  the  highest  degree  the  popular 
indignation  ? 

“  Chinese  and  foreigners  living  together  ought  to  be  governed  by 
the  same  laws.  For  example,  if  a  man  kills  another,  he  ought  to  be 
punished,  if  a  Chinaman,  according  to  the  Chinese  law  ;  if  he  is  a 
foreigner,  according  to  the  law  of  his  country.  In  thus  acting,  order 
will  reign  ;  it  matters  little  the  manner  in  which  the  Chinese  or  the 
foreigners  treat  the  case  ;  a  punishment  is  all  that  is  necessary.  But 
that  punishment  once  inflicted,  they  must  not  come  and  claim  indem¬ 
nities,  and  above  all  they  must  not  seek  the  soi-disant  abettor  of  the 
crime  to  exact  from  him  a  certain  sum.  It  belongs  to  the  local 
authorities  to  adjudicate  on  the  differences  which  may  arise  between 
the  Christians  and  the  people.  If  it  is  a  Pagan  who  has  committed 
wrongs  against  a  Christian,  he  ought  to  be  punished  more  or  less 
severely,  according  to  the  gravity  of  the  fault  ;  similarly  if  it  is  a 
question  of  a  Christian  accused  by  a  Pagan.  The  official  ought  to 
adjudicate  with  the  most  perfect  justice,  and  the  greatest  impartiality. 

“  If  a  Christian  conducts  himself  altogether  contrary  to  the  laws, 
the  local  authority  takes  evidence  ;  and  if  some  one  accuse  this 
Christian,  the  latter  is  seized  and  judged.  But  the  missionaries  must 
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not  then  come  forward  to  defend  him,  and  to  exculpate  him.  If  the 
case  arises  of  a  missionary  preventing  a  Christian  giving  himself  up 
to  the  commands  of  the  authority,  the  Christian  alone  ought  not  to  be 
punished,  but  also  the  missionary,  or  at  least  he  ought  to  be  sent  back 
to  his  own  country. 

“  In  the  sixth  year  of  the  reign  of  Tung  Chih  a  missionary, 
M.  Mabileau,  was  killed  in  Sze-chuen.  The  murderer,  named 
Jan  Lao-won,  was  arrested,  and  condemned  to  death.  But  besides 
that,  M.  Mihieres  accused  a  man  who  formed  part  of  the  class  of 
literates  (‘  lettres  ’)  of  having  been  the  instigator  of  that  murder,  in 
order  to  exact  from  him  an  indemnity  of  80,000  taels. 

“  The  individuals  who  commit  disorders  ordinarily  belong  to  the 
lowest  class  of  the  people.  When  they  are  guilty  of  some  crime,  they 
are  seized  and  punished  ;  but  accusations  ought  not  to  be  brought 
against  the  literates  (‘  lettres  ’),  to  exact  from  them  large  indemnities. 
Such  conduct  excites  hatred. 

“  In  the  eighth  year  of  the  reign  of  Tung  Chih  a  missionary, 
M.  Rigaud,  was  killed  in  Sze-chuen  ;  the  cause  of  the  murder  was 
an  alliance  between  two  families,  which  fell  through.  Tchung  Tiang- 
tume,  and  Ly  Tchoun-tang  judged  this  case.  They  caused  the 
murderer  of  M.  Rigaud  to  be  arrested,  a  man  named  Ho-tsai,  and  the 
murderer  of  a  Christian  named  Liou-fou,  both  belonging  to  the 
lowest  class.  One  was  condemned  to  have  his  head  cut  off,  the  other 
to  be  hanged.  The  Christians  further  killed  some  of  the  people  ; 
every  year  there  were  conflicts  between  creditors  and  debtors,  rapes 
and  fires. 

“  The  instigators  of  all  this  were  Wang  Shue-ting,  Tchang  Tien- 
shin,  and  others.  It  was  desired  to  seize  and  punish  them,  but  they  did 
not  surrender  themselves  to  the  commands  of  the  authority.  Further, 
the  Christians  again,  under  the  leadership  of  a  priest  named  Tan 
Fou-tchuen,  killed  Tchao  Yung-lin,  and  200  other  persons.  The 
surrender  of  this  missionary  was  demanded  ;  but  the  Abbe  Mihieres 
said  that  he  had  left  for  Europe,  and  that  there  was  no  means  of 
arranging  the  case.  Hence  great  anger  among  the  inhabitants  of 
Sze-chuen.” 1 

Without  admitting  the  entire  accuracy  of  the  foregoing 
charges,  it  will  be  seen  that  the  presence  of  the  missionaries  in 
the  interior  constituted  a  genuine  source  of  embarrassment  to 
the  Chinese  authorities.  It  is  not  surprising,  therefore,  that  they 
viewed  the  proposal  to  admit  merchants  to  the  right  of  residence 
in  the  interior  with  extreme  alarm,  and  resisted  it  to  the  utmost. 
“  Do  away  with  your  extraterritoriality  clause,”  said  a  leading 
Chinese  statesman  in  1869,  “  and  merchant  and  missionary  may 

1  Circular  of  the  Chinese  Government  communicated  by  the  French  Chargd 
d’ Affaires,  1871,  pp.  12-13. 


340  EXTRATERRITORIAL  JURISDICTION 

settle  anywhere  and  everywhere  ;  but  retain  it,  and  we  must 
do  our  best  to  confine  you  and  our  trouble  to  the  treaty  ports.”  1 
Nor  were  British  officials  in  China  entirely  unsympathetic  towards 
the  Chinese  point  of  view. 

“  In  pressing  for  inland  residence,  therefore,”  wrote  Sir  Ruther¬ 
ford  Alcock  in  1869,  “  with  the  maintenance  of  rights  of  extraterri¬ 
toriality,  we  not  only  seem  to  the  Chinese  Government  to  overlook  the 
real  object  of  these  obnoxious  privileges,  which  was  to  ensure  protection 
to  foreigners,  not  immunity,  but  to  seek,  for  our  own  exclusive  profit, 
to  parade  them  in  the  interior  before  their  own  subjects  whom  they 
must  govern,  in  a  position  of  humiliating  helplessness,  alike  unable 
to  exercise  the  right  of  dispensing  justice  to  foreigners  or  to  ensure 
the  protection  of  their  lives  to  the  Chinese.  That  their  objection  to 
such  a  proposal  should  be  insuperable,  can  hardly  be  matter  of 
surprise  to  any  foreign  Power.”2 

In  a  later  despatch  he  discusses  the  question  whether  extra¬ 
territorial  jurisdiction  could,  in  practice,  be  effectively  exercised 
by  treaty  Powers  if  their  nationals  were  spread  throughout  the 
length  and  breadth  of  China,  and  he  comes  to  the  conclusion  that 
the  only  possible  solution  of  the  problem  would  be  the  amalga¬ 
mation  of  all  foreign  consular  jurisdictions  into  an  international 
tribunal  and  the  adoption  of  an  international  code  of  civil  and 
criminal  law.3  It  has  been  noticed  in  an  earlier  chapter  that  The 
Times  advocated  a  similar  solution  of  the  problem  of  extra¬ 
territoriality  when  the  British  Supreme  Court  was  established  in 
1865,  but  neither  then  nor  in  1869  did  the  suggestion  meet  with 
any  response.  Failing  this,  Sir  Rutherford  Alcock  is  unable  to 
see  any  method  of  adequately  controlling  foreigners  in  the  interior, 
and  he  concludes,  “  A  conscientious  regard  for  the  rights  of 
others,  without  any  law  to  enforce  it,  can  only  be  exceptional  as 
the  world  is  constituted.  To  expect  it  to  be  the  general  rule 
among  the  members  of  all  nationalities  in  China,  would  be  little 
better  than  an  act  of  folly  or  insanity.”  4  Experience  was  over¬ 
whelmingly  on  the  side  of  the  British  Minister,  and  the  demand 
for  the  opening  of  the  interior  was  accordingly  not  pressed. 

Eventually,  the  British  proposals  were  reduced  to  logical  form, 
and  were  incorporated  in  the  Chefoo  Convention  of  September  13, 
1 876.  In  compensation  for  renouncing  the  demand  for  merchants 

1  Sir  Robert  Hart,  These  from  the  Land  of  Sinim,  p.  68. 

2  Revision  of  the  Treaty,  p.  267.  See  also  p.  259. 

3  Ibid.  pp.  270-272.  4  Ibid. 
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to  reside  in  the  interior,  additional  ports  were  opened  to  foreign 
trade.  As  far  as  extraterritorial  rights  are  concerned,  Article  II 
of  Section  2  recalls  Article  XVI  of  the  Treaty  of  Tientsin,  notes 
the  fact  that  Great  Britain  has  established  a  Supreme  Court  with 
a  special  code  of  rules  at  Shanghai,  and  comments  unfavourably 
upon  the  Chinese  administration  of  justice  at  the  Mixed  Court  at 
Shanghai,  adding  :  “  It  is  now  understood  that  the  Tsung  Li 
Yamen  will  write  a  circular  to  the  legations,  inviting  foreign 
representatives  at  once  to  consider  with  the  Tsung  Li  Yamen  the 
measures  needed  for  the  more  effective  administration  of  justice 
at  the  ports  open  to  trade.”  Article  III  of  the  same  section 
declares  : 

“  It  is  agreed  that  whenever  a  crime  is  committed  affecting  the 
person  or  property  of  a  British  subject,  whether  in  the  interior  or 
at  the  open  ports,  the  British  Minister  shall  be  free  to  send  officers  to 
the  spot  to  be  present  at  the  investigation.  To  the  prevention  of 
misunderstanding  on  this  point,  Sir  Thomas  Wade  will  write  a  Note 
to  the  above  effect,  to  which  the  Tsung  Li  Yamen  will  reply,  affirming 
that  this  is  the  course  of  proceeding  to  be  adhered  to  for  the  time  to 
come.  It  is  farther  understood  that  so  long  as  the  laws  of  the  two 
countries  differ  from  each  other  there  can  be  but  one  principle  to 
guide  judicial  proceedings  in  mixed  cases  in  China,  namely,  that  the 
case  is  tried  by  the  official  of  the  defendant’s  nationality  ;  the  official 
of  the  plaintiff’s  nationality  merely  attending  to  watch  the  proceedings 
in  the  interests  of  justice.  If  the  officer  so  attending  be  dissatisfied 
with  the  proceedings,  it  will  be  in  his  power  to  protest  against  them  in 
detail.  The  law  administered  will  be  the  law  of  the  nationality  of  the 
officer  trying  the  case.  This  is  the  meaning  of  the  words  hui  fung , 
indicating  combined  action  in  judicial  proceedings  in  Article  XVI  of 
the  Treaty  of  Tientsin,  and  this  is  the  course  to  be  respectively 
followed  by  the  officers  of  either  nationality.” 

The  Chefoo  Convention  has  had  many  critics,  and  it  certainly 
did  not  satisfy  the  aspirations  of  the  merchants,  but  it  is  hard  to 
see  how  the  British  Government  could  have  forced  on  the  Chinese 
Government  a  scheme  of  law  reform  which  the  latter  was  not 
prepared  to  accept.  How  little  the  Chinese  attitude  had  changed 
was  proved  when  the  Conference  of  Ministers,  foreshadowed  in 
the  Chefoo  Convention,  met  at  Peking  in  1879.  At  this  Con¬ 
ference,  the  American  Minister,  Mr.  Seward,  put  forward  pro¬ 
posals  somewhat  resembling  those  of  Sir  Robert  Hart  and  Sir 
Rutherford  Alcock.  He  pointed  out  that  it  was  practically 
impossible  to  obtain  a  settlement  of  a  claim  against  a  Chinese 
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debtor  by  resorting  to  the  civil  courts.  The  remedies  in  Chinese 
law  were  deficient,  and  the  presence  of  foreigners,  whether  parties 
to  an  action,  witnesses  or  counsel,  was  disallowed.  As  a  result, 
where  a  settlement  out  of  court  was  impossible,  the  consul  was 
practically  compelled  to  prescribe  to  the  Chinese  magistrate  the 
appropriate  judgment.  Thus,  a  form  of  Mixed  Court  had  been 
developed  by  usage,  but  both  Mr.  Seward  and  the  British  Minister, 
Sir  Thomas  Wade,  were  of  the  opinion  that  a  system  of  mixed 
courts,  in  the  true  sense,  for  the  whole  of  China  was  impracticable. 
Mr.  Seward  therefore  proposed  : 

“  First,  that  the  Chinese  Courts  be  designated  in  which  complaints 
of  foreigners  could  be  heard  and  determined  ;  second,  that  the  right 
of  the  foreigner  to  appear  in  these  courts  in  person  and  with  witnesses 
be  secured,  and  that  compulsory  process  to  compel  the  attendance  of 
native  witnesses  be  allowed  ;  third,  that  the  Consul  of  the  complainant 
be  entitled  to  be  present  in  Court  to  assist  in  placing  the  evidence 
before  it ;  fourth,  that  records  of  all  the  proceedings,  evidence,  opinions, 
and  judgments  be  kept.” 

Mr.  Seward’s  report  was  unanimously  adopted,  and  a  joint  note 
was  sent  to  the  Tsung  Li  Yamen,  but  the  reply  was  disappointing. 
“  The  Chinese  authorities  expressed  themselves  conservatively, 
and  declined  to  take  immediate  steps  for  the  betterment  of  the 
Chinese  courts.”  1  The  Powers  had  done  what  they  could  to 
improve  the  position,  but  the  Chinese  Government  refused  to 
co-operate.  It  was  obvious,  therefore,  that  no  modification  of  the 
existing  system  could  even  be  contemplated  until  the  attitude  of 
the  Chinese  themselves  altered. 

In  order  to  place  American  extraterritorial  (and  other)  rights 
in  China  upon  an  equality  with  those  which  England  had  secured 
by  the  Chefoo  Convention,  the  United  States,  on  November  17, 
concluded  a  “  Supplemental  Treaty  between  the  United  States 
and  China  concerning  Commercial  Intercourse  and  Judicial 
Procedure.”  Article  IV  of  this  treaty  grants  the  United  States 
extraterritorial  rights  almost  identical  with  those  of  Great  Britain.2 

1  Hinckley,  American  Consular  Jurisdiction  in  the  Orient,  pp.  159-160. 

2  “  When  controversies  arise  in  the  Chinese  Empire  between  citizens  of 
the  United  States  and  subjects  of  His  Imperial  Majesty  which  need  to  be 
examined  and  decided  by  the  public  officers  of  the  two  nations,  it  is  agreed 
between  the  Governments  of  the  United  States  and  China  that  such  cases 
shall  be  tried  by  the  proper  official  of  the  nationality  of  the  defendant.  The 
properly  authorised  official  of  the  plaintiffs  nationality  shall  be  freely  per¬ 
mitted  to  attend  the  trial,  and  shall  be  treated  with  the  courtesy  due  to  his 
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The  treaties  of  1876  and  1880  mark  the  end  of  the  process  of 
extending  extraterritorial  jurisdiction  by  what  may  be  termed 
international  legislation.  How  much  the  growth  of  the  system  in 
China  owes  to  consuetudinary  sources,  the  next  chapter  will  to 
some  extent  show. 

position.  He  shall  be  granted  all  proper  facilities  for  watching  the  proceed¬ 
ings  in  the  interests  of  justice.  If  he  so  desires,  he  shall  have  the  right  to 
present,  to  examine,  and  to  cross-examine  witnesses.  If  he  is  dissatisfied 
with  the  proceedings,  he  shall  be  permitted  to  protest  against  them  in  detail. 
The  law  administered  wall  be  the  law  of  the  officer  trying  the  case.”  (As  the 
"  most-favoured  nation  ”  clause  has  no  application  to  extraterritoriality 
Great  Britain  and  the  United  States  alone  enjoy  the  benefit  of  this  procedure.) 
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1.  THE  ORIGIN  OF  THE  MIXED  COURT  AT  SHANGHAI 

In  order  to  understand  fully  the  history  of  the  Mixed  Court  at 
Shanghai,  it  is  first  necessary  to  say  something  of  the  International 
Settlement  itself.  The  first  treaties  of  1824-44  had  opened  five 
ports  to  foreign  trade,  of  which  Shanghai  was  one.  The  first 
British  Consul  at  the  port  was  Captain  Balfour,  who  succeeded  in 
renting  twenty-three  acres  of  ground  outside  the  Chinese  city, 
where  British  merchants  could  dwell.  This  was  extended  in 
1846  to  180  acres,  and  again  in  1848  to  470  acres.  In  December 
of  that  year  the  American  Consul  raised  his  flag  in  the  British 
settlement,  and  continued  to  fly  it  in  spite  of  opposition  from  the 
British  Consul  and  the  Chinese  Taotai.  The  point  of  the 
controversy  was  that  the  American  Consul  was  asserting  his  right 
to  exercise  jurisdiction  over  American  subjects  within  the  British 
settlement — an  assertion  which  was  entirely  correct.  Notwith¬ 
standing  this,  however,  an  American  settlement  gradually  straggled 
into  existence,  and  was  eventually  amalgamated  with  that  of 
Great  Britain.  The  French  Consul,  Monsieur  de  Montigny, 
obtained  a  plot  of  land  for  the  residence  of  French  subjects  in 
1849,  and  subsequent  extensions  brought  up  the  total  area  of  this 
to  almost  200  acres.  Though  unquestionably  a  “  settlement  ”  in 
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origin,  the  French  have  consistently  attempted  to  raise  its  status 
to  that  of  a  “  concession.”  In  the  latter  (which  dates  from  the 
period  of  the  second  treaties)  land  is  leased  by  the  foreign  state 
in  its  sovereign  capacity  and  then  sublet  to  its  nationals.  In 
the  case  of  a  “  settlement,”  land  is  leased  by  individual  citizens  of 
a  foreign  state,  from  private  Chinese  owners,  through  the  medium 
of  the  foreign  consul  and  the  local  Chinese  official.  The  French 
settlement  has  always  remained  distinct  from  that  of  Great 
Britain,  which  later  developed  into  the  International  Settlement. 

The  first  rules  for  the  government  of  the  British  settlement 
date  from  1845  when  a  short  code  of  Land  Regulations  was  drawn 
up  by  the  British  Consul,  and  accepted  and  promulgated  by  the 
Taotai.  Alterations  and  additions  were  to  be  made  by  the  consul 
and  the  local  authorities  in  consultation .  Article  XXI 1 1  apparently 
conferred  on  the  British  Consul,  in  excess  of  powers  granted  by 
treaty,  authority  to  exercise  jurisdiction  over  all  persons,  British, 
other  foreigners,  and  Chinese,  within  the  “  settlement.”  This 
right  to  exercise  jurisdiction  over  other  than  British  subjects 
within  the  settlement  was  contested,  as  had  already  been  noticed, 
by  the  American  Consul. 

Following  the  outbreak  of  the  Taiping  rebellion,  it  became 
necessary  for  the  authorities  controlling  the  three  foreign  settle¬ 
ments  to  take  measures  to  secure  their  inviolability,  as  regards  the 
struggle  then  in  progress,  and  accordingly,  in  1854,  they  promul¬ 
gated  a  new  set  of  regulations,  applying  to  all  three  settlements, 
and  sanctioned  by  the  Ministers  at  Peking.  From  this  arrange¬ 
ment,  however,  France  shortly  afterwards  withdrew,  the  French 
settlement  being  converted  into  a  separate  municipality.  Con¬ 
cerning  the  two  remaining  settlements  (which  were  amalgamated 
in  1863)  acute  differences  of  opinion  prevailed  among  the  foreigners 
themselves.  Most  of  the  merchants  would  have  liked  to  see 
Shanghai  converted  into  a  free  city,  under  a  guarantee  of  the 
treaty  Powers.  The  Ministers  at  Peking,  on  the  other  hand, 
desired  to  see  the  local  foreign  officials  confined  as  closely  as 
possible  to  the  powers  conferred  explicitly  on  them  by  the  treaties. 
Eventually,  in  1864,  the  Municipal  Council  which  had  been 
created  by  the  regulations  of  1854,  published  a  revised  version  of 
the  Land  Regulations,  which  only  received  the  assent  of  the 
Ministers  in  1869.  The  council,  as  a  body,  was  made  subject  to 
the  jurisdiction  of  a  Court  of  Consuls,  rules  of  procedure  for  which 
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were  only  promulgated  in  1882.1  Apart  from  this,  and  subject 
always  to  the  ultimate  authority  of  the  Ministers  at  Peking,  the 
Municipal  Council  was  permitted  to  exercise  control  of  the  affairs 
of  the  settlement,  and  to  do  all  things  which  might  be  necessary 
for  its  improvement.2  In  the  early  days,  however,  the  authority 
of  the  council  was  much  challenged.  On  the  question  whether  it 
possessed  power  to  tax  British  subjects,  Sir  Edmund  Hornby,  at 
the  British  Supreme  Court  at  Shanghai,  held  in  1865,  in  the  case  of 
Municipal  Council  v.  G.  Wills  and  S.  Wills ,  that  the  words  used  in 
the  China  Order  in  Council  “  are  those  which  have  customarily 
been  used  in  the  Charters  granted  to  Colonies,  which  have  been 
held  sufficient  to  sanction  the  making  of  laws,  the  collection  of 
revenues,  and  the  performance  of  almost  every  act  of  govern¬ 
ment.”  He  was,  therefore,  of  the  opinion  that  the  Municipal 
Council  was  “  a  legally  constituted  body  possessing  the  chief 
and  material,  if  not  all,  the  requisites  of  self-government.”  This 
power,  as  far  as  British  subjects  were  concerned,  was  derived  from 
those  conferred  on  the  British  Minister  by  the  Order  in  Council, 
and  hence,  ultimately,  from  the  Crown  itself.  The  council, 
therefore,  had  a  full  legal  right  to  levy  taxes.  A  similar  judgment 
was  given  in  the  French  Consular  Court  in  the  case  of  Municipal 
Council  v.  Messrs.  Fierz  and  Bachmann ,  in  the  same  year,  and 
in  the  American  Consular  Court  in  Municipal  Council  v. 
W.  N.  Fogg,  the  American  Consul-General,  Mr.  Seward,  upheld 
the  Municipal  Council,  while  taking  an  entirely  different  view  of 
the  origin  of  its  authority.  He  asks  : 

“  What  is  there  in  the  Treaties  which  may  be  construed  to  mean 
that  China  has  yielded  jurisdiction  over  her  territory  ?  What  are  all 
Municipal  Regulations  but  an  assumption  of  a  certain  jurisdiction  of 
the  sort  ?  If  we  hold  such  jurisdiction,  we  do  it,  then,  by  delegation 
from  China,  which  delegation  is  outside  of  treaty  stipulations,  although 
it  may  be  held  to  be  a  normal  result  of  them. 

“  It  will  be  at  once  said  that  we  are  treading  upon  delicate  ground, 
for,  if  we  hold  our  municipal  functions  by  delegation  from  China, 
she  may  at  any  time  withdraw  her  consent  to  our  exercise  of  them, 
and  the  whole  municipal  system  falls. 

“To  this  I  answer  that,  while  foreign  Courts  can  enforce  the 
Regulations  as  the  right  and  proper  issue  of  the  territorial  sovereignty 

1  See  Appendix  LVIII. 

2  These  regulations  were  revised  in  1881.  On  the  Municipal  Council 
generally,  see  Kotenev,  Shanghai  :  its  Mixed  Court  and  Council,  chaps,  i.,  ii. 


MIXED  COURTS 


347 

which  the  foreign  governments  have  approved  as  such,  foreign  officials 
may  in  their  political  capacity  defend  the  Regulations  and  claim  that 
they  shall  be  held  intact,  as  being  part  of  an  agreement  or  contract 
entered  into  between  the  sovereignties  involved.  They  have  been 
solemnly  framed  and  promulgated.  Properties  have  been  bought 
and  moneys  have  been  invested  under  them.  The  comfort,  conve¬ 
nience,  health  and  good  order  of  a  vast  population  are  at  stake.  Under 
these  circumstances,  many  cogent  considerations  can  be  adduced  in 
defence  of  the  Regulations  and  against  the  right  of  the  Chinese  to 
abrogate  or  change  them  without  our  consent. 

“  We  are,  moreover,  so  situated  in  virtue  of  the  extraterritorializing 
provisions  of  the  Treaties,  that  it  would  not  be  easy  to  enforce  any 
regulations  without  our  consent,  and  we  are  thus  able  to  exert  a 
certain  pressure  upon  the  authorities  to  uphold  such  Regulations  as 
we  deem  right.” 

In  the  year  previous  to  this  decision,  Prussian  and  Danish 
Consular  Courts  had  also  admitted  the  council’s  taxing  power. 

The  traditional  attitude  of  neutrality  on  the  part  of  the 
Settlement  towards  internal  disputes  in  China,  coupled  with  the 
corresponding  determination  to  exclude  all  Chinese  interference 
within  the  Settlement  limits,  made  the  question  of  jurisdiction  a 
problem  of  importance  at  an  early  date.  The  wide  powers  con¬ 
ferred  on  the  British  Consul  by  the  Land  Regulations  of  1845, 
although  contested  by  other  foreigners,  were  passively  admitted 
by  the  local  authorities  in  regard  to  Chinese.  The  great  influx 
of  Chinese  during  the  early  years  of  the  Taiping  rebellion  greatly 
magnified  the  problem,  and  both  British  and  American  consuls 
found  it  necessary  to  take  cognizance  of  serious  offences  com¬ 
mitted  by  these  persons.  As  far  as  the  most  serious  of  all  were 
concerned,  the  offenders  were  usually  sent  back  to  the  native 
authorities  in  the  Chinese  city  for  punishment.  The  remainder 
were  dealt  with  directly,  being  either  imprisoned  within  the 
Settlement,  or  sent  to  the  chain  gang.1  Civil  suits  involving 
Chinese  defendants  were  either  settled  by  arbitration  or  the  guilds 
(when  the  parties  were  exclusively  Chinese),  or  alternatively  were 
heard  and  decided  before  the  Consular  Courts,  the  Consul  alone 
replacing  the  joint  procedure  contemplated  by  the  treaties  in 
mixed  civil  cases.2  Such  a  procedure  obviously  could  not  be 
continued  indefinitely  in  defiance  of  treaty  stipulations,  and  both 
the  British  and  American  Ministers  at  Peking  required  its  aban¬ 
donment  at  the  close  of  the  Taiping  rebellion.  In  conformity 

1  Kotenev,  op.  cit.  p.  45.  2  Morse,  op.  cit.  ii.  p.  133. 


MIXED  COURTS 


348 

with  these  requirements,  therefore,  the  consuls  adopted  the 
policy  of  holding  a  preliminary  examination  of  Chinese  accused 
of  crime  within  the  Settlement,  and  if  a  case  was  made  out,  of 
sending  them,  together  with  a  copy  of  the  evidence,  to  the  native 
magistrate  in  the  city  for  trial.  The  result  was  highly  unsatis¬ 
factory.  Very  few  offenders  were  punished  at  all,  and  those  who 
were  received  inadequate  sentences.  In  consequence,  numerous 
schemes  were  considered  during  1863  and  1864  for  establishing  a 
police  court  within  the  Settlement  to  deal  with  these  and  other 
lawbreakers,  not  protected  by  consular  jurisdiction.  The  cardinal 
difficulty,  however,  was  always  to  make  the  proposals  fit  the  treaty. 
Eventually,  the  scheme  of  Sir  Harry  Parkes,  British  Consul  at 
Shanghai,  met  with  general  approval.  The  essence  of  it  was  to 
establish  a  Chinese  Court  within  the  Settlement,  with  foreign 
Assessors  as  co-judges.  The  value  of  this  arrangement  appeared 
to  be  that  it  made  adequate  provision  for  the  punishment  of 
offenders,  without  involving  any  further  violation  of  Chinese 
sovereignty. 

As  a  result  of  negotiations  between  Sir  Harry  Parkes,  the 
American  Consul-General,  and  the  Taotai,  the  last  expressed 
full  agreement  with  the  proposal,  and  delegated  an  official  of 
inferior  rank  to  sit  as  the  first  Chinese  judge  in  the  new  court, 
which  opened  on  May  1,  1864,  at  the  British  Consulate,  the 
British  Vice-Consul  being  the  first  foreign  assessor.1 

The  constitution  of  the  court  was  at  first  exceedingly  vague. 
It  apparently  existed  in  a  draft  which  had  never  been  published, 
and  its  jurisdiction  was  regarded  as  extending  to  (1)  all  police 
cases  arising  within  the  Settlement  ;  (2)  criminal  cases,  where 
Chinese  were  accused  by  foreigners  ;  (3)  criminal  cases,  where 
foreigners  of  a  non-treaty  Power,  not  being  proteges  of  a  treaty 
Power,  were  accused  ;  (4)  civil  cases,  where  foreigners  sued 
Chinese  ;  and  (5)  civil  cases,  where  foreigners  or  Chinese  sued 
unrepresented  foreigners.  At  first,  the  maximum  punishment 
which  the  court  could  inflict  was  a  hundred  blows  of  the  bamboo, 
the  cangue  for  fourteen  days,  hard  labour  for  not  more  than 
fourteen  days,  imprisonment,  fine,  or  deportation. 

1  Kotenev  {op.  cit.  pp.  50-51)  points  out  that  Sir  Harry  Parkes’  scheme 
probably  owed  something  to  the  stipulations  of  the  Russian  treaties,  which  had 
resulted  in  the  establishment  of  mixed  courts,  with  a  Chinese  and  a  Russian 
judge  in  each  to  hear  mixed  civil  cases,  at  Eli,  Tahcheng,  and,  later,  Kashgar. 
These  courts  administered  the  customs  of  the  locality  in  which  the  case  arose. 
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In  the  early  period  the  foreign  assessors,  and  more  especially 
the  British  Vice-Consul,  Mr.  (afterwards  Sir)  Chaloner  Alabaster, 
had  a  great  deal  to  do  with  the  evolution  of  the  court,  exercising 
powers  at  least  as  extensive  as  those  of  the  Chinese  magistrate. 
The  Mixed  Court,  however,  from  an  early  date  had  a  competence 
to  try  criminal  cases  to  which  Chinese  alone  were  parties,  and 
here  the  foreign  assessor  refrained  from  interfering,  but  remained 
on  the  bench  to  watch  the  trial  in  the  interests  of  the  foreign 
community. 

Among  the  other  difficulties  attending  the  creation  of  the 
court  was  the  absence  of  a  code  of  procedure.  Obviously  Chinese 
methods,  with  the  use  of  judicial  torture  to  extract  confession, 
could  not  be  permitted  within  the  Settlement  in  a  court  in  which 
the  representatives  of  Western  Governments  actively  participated. 
After  discussion  therefore  a  Western  type  of  procedure  was 
adopted,  the  case  being  decided  in  accordance  with  the  weight  of 
the  evidence.  As  far  as  the  law  to  be  administered  was  concerned, 
in  minor  cases  [i.e.  police  cases)  the  court  was  admittedly  a  “  court 
of  criminal  equity.”  In  more  serious  cases,  it  administered 
Chinese  law,  with  modifications  in  the  direction  of  humaneness. 
In  civil  cases,  as  China  possessed  no  civil  law  in  the  Western 
sense,  the  court  had  perforce  to  administer  Western  law.  Hence 
arose  an  initial  difficulty.  Of  Western  law  the  Chinese  magistrate 
was  blissfully  ignorant.  Its  exposition  devolved  naturally  upon 
the  foreign  assessor  who  thereby,  and  in  spite  of  himself,  exerted 
a  considerable  influence  over  the  case.1  As  a  result,  the  Chinese 
complained  of  the  undue  interference  of  the  foreign  assessors 
with  the  affairs  of  the  court,  and  attempted  to  limit  their  activities. 

From  the  very  first,  and  in  spite  of  repeated  remonstrances, 
the  Taotai  attempted  to  interfere  with  the  activities  of  his  sub¬ 
ordinate  in  the  Mixed  Court.  He  also  sought  to  establish  the 
right  that  the  Chinese  magistrate  alone  delivered  judgment,  but 
this  was  successfully  contested,  as  was  the  similar  contention  that 
in  all  cases  the  assessor  merely  watched  the  case  on  behalf  of  his 
Government  and  appealed  if  he  was  dissatisfied.  The  Chinese 

1  It  should  be  clearly  understood  that  the  principles  only  of  Western 
jurisprudence  were  applied,  for  in  Hay-Achun  v.  Ay  an,  February  2,  1867, 
it  was  ruled  that  “  the  Mixed  Court  as  a  Chinese  Court  could  not  be  influenced 
by  English  law  maxims,  and  that  to  introduce  anything  like  the  technicality 
and  formality  of  procedure  which  appertained  to  English  Courts  would  lead 
to  injustice,  as  the  Mixed  Court,  unguided  by  any  written  code  on  precedent, 
could  pretend  only  to  decide  each  case  on  its  own  merits.” 
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authorities  also  objected  to  the  use  of  hard  labour  as  a  punishment, 
on  the  grounds  that  it  was  not  to  be  found  in  the  Chinese  Code. 
The  Mixed  Court,  however,  had  found  it  exceedingly  useful  in 
repressing  crime,  and  Mr.  Alabaster  observed  of  it  : 

“  Its  deterrent  effects  have  been  most  marked.  Receivers  of  stolen 
property,  who  laughed  at  being  sent  into  the  City  to  be  bambooed, 
secure  that,  if  unable  to  bribe  themselves  off,  a  fee  to  the  executioner 
would  make  the  infliction  a  farce,  were  horrified  at  the  institution  and 
cleared  out  of  the  Settlement  in  crowds  when  the  first  of  their  number 
made  his  appearance  in  the  gang  ;  and  a  domestic  servant  once  sentenced 
to  it  so  utterly  loses  face  that  he  almost  invariably  leaves  the  place 
directly  his  term  is  concluded.  Even  the  more  callous  criminals  dislike 
it,  as  their  employment  on  the  roads  makes  them  so  well  known  that 
it  is  impossible  for  them  to  continue  their  vocation  after  a  week  or  two 
passed  at  hard  labour.  But  the  power  of  inflicting  it  requires  to  be  used 
with  great  discretion,  as  the  higher  Chinese  officials,  seeing  that  its 
concession  practically  takes  their  jurisdiction  over  the  Chinese  out  of 
their  hands,  are  greatly  opposed  to  the  system  ;  while  their  underlings, 
who  lose  a  certain  amount  of  fees  by  it,  naturally  abhor  it,  and  eagerly 
seize  every  opportunity  to  attempt  to  obtain  its  abolition.” 

In  this  last  effort  they  were  assisted  by  two  circumstances. 
The  first  was  that  in  the  early  days  hard  labour  was  undoubtedly 
extremely  rigorous.  In  the  second  place,  a  prisoner,  Tae  Jun 
Chei,  died  while  undergoing  hard  labour,  and  (the  Taotai  asserted) 
in  consequence  of  it.  It  was  afterwards  established  that  the 
prisoner  had  died  of  an  old  disease,  and  the  charges  of  inhumanity 
on  the  part  of  the  police  were  repudiated,  but  as  a  result  the 
punishment  was  abolished,  to  be  revived  again  a  few  years  later. 

Appeals  from  the  decisions  of  the  Mixed  Court  were  normally 
remitted  to  the  Taotai,  who  sat  in  conjunction  with  a  consul 
where  foreign  interests  were  involved.  In  criminal  cases,  how¬ 
ever,  the  usual  official  was  the  District  Magistrate  (who  presided 
over  the  Chinese  Court  in  the  native  city)  who  also  sat  in  con¬ 
junction  with  a  foreign  consul  in  cases  affecting  foreigners.  In 
civil  cases  at  the  Mixed  Court  a  different  magistrate  sat  from  the 
one  to  whom  criminal  jurisdiction  was  committed. 

The  early  history  of  the  Mixed  Court  exhibits  the  growth  of 
a  system  of  commercial  rules,  formed  wherever  possible  by 
a  reconciliation  of  Chinese  law  with  Western  notions.  It  has 
already  been  noticed  that  many  Western  officials  in  China  at  this 
period  hoped  to  see  the  gradual  evolution  of  a  Chinese  commercial 
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law  on  Western  lines,  and  at  the  Mixed  Court  at  Shanghai  it 
seemed  as  if  this  undertaking  was  actually  being  attempted. 
Thus,  the  assessors  in  delivering  judgment  took  the  lead  in  this 
process,  but  the  Chinese  officials  quickly  adapted  themselves  to 
the  circumstances.  Hence  it  is  that  we  have  the  following 
remarkable  extract  from  one  of  the  appellate  judgments  of  the 
Taotai : 

“  Chinese  custom  requires  that,  in  order  to  render  a  transaction 
valid  it  must  be  supported  by  the  payment  of  earnest  money,  or  the 
signature  of  some  definite  contract  between  the  parties.  English  law 
similarly  provides  that  no  contract  for  the  sale  of  any  goods  or 
merchandise  of  the  value  of  £10  or  upwards  shall  hold  good  unless 
the  buyer  shall  accept  part  of  the  goods  sold,  and  actually  receive  the 
same,  or  give  something,  as  earnest  to  bind  the  bargain,  or  that  some 
note  or  memorandum  in  writing  of  the  bargain  be  made  and  signed 
by  the  parties  to  be  bound  by  the  contract.  In  the  case  of  brokers, 
it  further  stipulates  that  contracts  of  sale  and  purchase  shall  be 
formalized  by  bought  and  sold  notes,  in  which  the  names  of  both  of  the 
contracting  parties  appear.”  1 

The  Taotai  accordingly  gave  judgment  in  accordance  with  the 
requirements  of  both  systems. 

In  1867  fresh  negotiations  were  set  on  foot  with  the  local 
authorities  concerning  the  constitution  of  the  court,  and  the 
elaboration  of  a  fresh  code  of  rules.  Eventually  a  code  was 
drawn  up,  and  presented  for  the  acceptance  of  the  Ministers  at 
Peking.  Prolonged  discussion  followed,  the  French  Minister 
eventually  withdrawing  completely  from  the  question,  the 
procedure  in  the  French  Settlement  at  Shanghai  and  that  in  the 
International  Settlement  henceforth  being  fundamentally  different. 
Two  years  later,  ten  Provisional  Rules  for  the  Mixed  Court  wrere 
promulgated  at  Shanghai,  on  instructions  from  the  Ministers. 
These  Provisional  Rules  until  1927  formed  the  basis  of  the 
court’s  constitution,  and  are  therefore  reproduced  in  full  : 

(1)  An  official  having  the  rank  of  a  Sub-Prefect  will  be  deputed 
to  reside  within  the  Foreign  Settlements.  He  vrill  have  jurisdiction  in 
commercial  and  civil  and  criminal  cases,  generally  within  the  Foreign 
Settlement.  He  will  have  an  official  residence,  and  will  be  furnished 
with  the  cangue,  the  bamboo,  and  the  minor  means  of  punishments. 
He  will  provide  a  lodging  for  prisoners. 

1  R.  H.  Gore-Booth  v.  Wang  Sung  Koon,  August  21,  1869,  cited  by  Kotenev, 
op.  cit.  p.  66.  Other  examples  are  also  given. 
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He  will  decide  all  civil  and  commercial  suits  between  Chinese 
residents  within  the  Settlements,  and  also  between  Chinese  and  foreign 
residents,  in  cases  where  Chinese  are  defendants,  by  Chinese  law. 
He  will  be  authorized  to  examine  Chinese  judicially,  to  detain  them 
in  custody,  and  to  punish  them  by  putting  them  in  the  cangue,  by 
flogging,  and  by  other  minor  punishments. 

(2)  Where  a  foreigner  is  concerned  in  a  cause  to  be  tried,  a  Consul 
or  his  Deputy  shall  sit  with  the  Sub-Prefect  at  the  Trial  ;  but  when 
Chinese  only  are  concerned  the  Sub-Prefect  shall  adjudicate  inde¬ 
pendently — the  Consul  shall  not  interfere. 

(3)  Where  a  defendant  is  a  native  in  foreign  employ,  the  Sub- 
Prefect  will  first  communicate  particulars  to  the  Consul  (of  the 
nationality  concerned),  who  will  be  bound  to  place  the  parties  before 
the  Court  without  attempting  to  screen  or  conceal  them.  A  Consul 
or  his  Deputy  may  attend  the  hearing,  but  he  shall  not  interfere  if 
no  foreign  interest  is  involved.  The  servants  of  non-trading  Consuls 
shall  not  be  arrested  unless  with  the  sanction  of  their  masters. 

(4)  In  cases  where  Chinese  subjects  are  charged  with  grave  offences 
punishable  by  death  and  the  various  degrees  of  banishment,  where, 
by  Chinese  law,  a  local  officer  with  an  independent  seal  would  send 
up  the  Case  for  revision  by  the  Provincial  Judge,  who  would  submit 
it  to  the  high  authorities  to  be  by  them  referred  to  His  Majesty  or  the 
Board  of  Punishment,  it  will  still  be  for  the  District  Magistrate  of 
Shanghai  to  take  action. 

Inquests,  when  needed,  are  to  be  held  by  the  District  Magistrate 
of  Shanghai,  independently  of  the  Sub-Prefect. 

(5)  A  Chinese  criminal  escaping  to  the  Foreign  Settlements  can 
be  summarily  arrested  by  the  Sub-Prefect  without  warrant  from  the 
District  Magistrate  or  aid  from  the  Municipal  Police. 

(6)  Suits  between  natives  and  foreigners  shall  be  decided  equitably 
and  impartially,  and  in  accordance  with  the  Treaties.  The  Treaty 
provision  is  to  be  followed  in  cases  where  the  foreigner  has  a  Consul. 
When  the  foreigner  has  no  Consul,  the  Sub-Prefect  sitting  with  a 
foreign  (consular)  Assessor  shall  try  the  case,  submitting  the  decision 
for  the  consideration  of  the  Taotai.  Should  either  party  to  a  case  be 
dissatisfied  with  the  Sub-Prefect’s  decision,  application  for  a  new 
trial  can  be  made  to  the  Taotai,  or  to  the  proper  Consul. 

(7)  Foreigners  who  may  be  charged  with  an  offence,  if  repre¬ 
sented  by  Consuls  on  the  spot,  shall  be  dealt  with  by  them  as  the 
Treaties  provide.  Unrepresented  foreign  offenders  will  be  tried  and 
sentenced  by  the  Sub-Prefect,  the  finding  being  submitted  for  the 
Taotai ’s  approval,  who  will  consult  with  some  Treaty  Power  Consul 
on  the  subject.  Where  the  offenders  are  Chinese  the  Sub-Prefect 
will  inflict  the  proper  legal  punishment. 

(8)  The  necessary  staff  of  translators,  linguists,  writers  and  servants, 
will  be  charged  to  the  Sub-Prefect,  as  also  a  foreigner  or  two  for 
general  purposes,  by  whom  also  foreign  offenders  who  have  no  Consul 
will  be  brought  to  trial  or  kept  in  custody  when  necessary. 
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All  expenses  are  to  be  drawn  from  the  Taotai  monthly.  Acts  of 
extortion  or  annoyance  on  the  part  of  any  of  the  employees  shall  be 
severely  punished. 

(9)  The  Sub-Prefect  shall  keep  a  daily  certified  record  of  arrests 
made  and  cases  tried,  giving  the  names  of  the  parties  arrested  and 
recording  the  grounds  of  decision  in  each  case.  This  shall  be  open 
to  the  inspection  of  the  superior  authorities.  Should  the  Sub-Prefect 
be  inefficient  or  notorious,  he  will  be  denounced  and  removed  from 
office,  another  being  appointed  in  his  place. 

(10)  When  the  Sub-Prefect  has  tried  a  case,  should  it  be  ascer¬ 
tained  that  plaintiff’s  charge  was  false  or  exaggerated,  the  said  plaintiff, 
whether  a  native  or  a  foreigner,  shall  on  conviction  be  mulcted  by  the 
Sub-Prefect  in  accordance  with  Rules  which  will  be  jointly  drawn  up 
by  the  Sub-Prefect  and  Consuls,  and  submitted  for  the  Taotai ’s 
approval,  and,  in  the  interests  of  justice,  native  and  foreigner  must 
in  this  respect  be  treated  with  perfect  impartiality. 

The  new  rules  for  the  Mixed  Court  had  a  number  of  obvious 
defects.  In  the  first  place,  as  the  British  Vice-Consul,  Mr. 
Davenport,  pointed  out  shortly  afterwards,  the  Sub-Prefect  at 
the  Mixed  Court  had  no  authority  to  cause  warrants  and  other 
processes  to  be  served  beyond  the  limits  of  the  Settlement,  and 
where  it  was  desired  to  have  recourse  against  the  property  of  a 
person  which  was  situated  within  Chinese  jurisdiction,  a  lengthy 
correspondence  with  the  local  officials  was  necessary,  and  this,  in 
the  majority  of  cases,  was  a  fruitless  proceeding.  Further,  the 
rank  and  pay  of  the  Sub-Prefect  were  too  low,  the  result  being 
that  he  was  entirely  at  the  mercy  of  the  District  Magistrate  in  the 
native  city.  Moreover, 

“  the  regulations  .  .  .  plainly  state  that  every  important  case  shall  be 
tried  by  the  regular  seal-holding  authority,  i.e.  the  Shanghai  Magis¬ 
trate,  who,  after  hearing  the  case,  shall  transmit  the  prisoner  to  the 
Provincial  Commissioner  of  Justice  for  further  examination,  who,  in 
turn,  shall  send  him  to  the  Governor-General  and  Governor  to 
submit  to  the  throne  for  final  decision,  which  decision  must  be 
communicated  through  the  Board  for  the  direction  of  the  Magistrate, 
who  shall  then  pass  sentence  accordingly.  It  is  quite  evident  that  it 
is  utterly  impossible  to  conduct  criminal  prosecutions  in  such  circuit¬ 
ous  methods,  and  the  consequence  is  this,  that  the  punishments  laid 
down  in  the  Penal  Code  are  not  carried  out  once  in  a  hundred  cases, 
the  local  Magistrate  being  obliged  to  fall  back  on  the  unfailing 
remedies,  the  cangue  and  the  bamboo.” 

The  result  was  that,  as  these  lighter  punishments  had  no  terrors 
for  hardened  offenders,  the  Settlement  was  full  of  regular  criminals. 
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As  time  passed,  moreover,  the  attitude  of  the  Chinese 
Magistrates  towards  the  foreign  assessors  changed.  They  re¬ 
garded  themselves  as,  in  some  measure,  the  spokesmen  and  even 
the  defenders  of  their  fellow  countrymen  within  the  Settlement, 
and  even  announced  publicly  that  they  were  anxious  to  protect 
the  interests  of  Chinese  defendants,  where  foreigners  were 
plaintiffs.  In  this  they  were  supported  both  by  their  official 
superiors  in  the  Chinese  city  and  by  the  wealthy  associations  of 
Chinese  merchants  within  the  Settlement. 

This  extremely  unsatisfactory  state  of  affairs  is  fully  reflected 
in  the  memorials  presented  by  British  merchants  in  China  to  the 
British  Government,  concerning  the  revision  of  the  Treaty  of 
Tientsin.  After  indicating  the  origin  of  the  Mixed  Court,  the 
most  important  of  the  memorials  proceeds  : 

“  Designed  at  first  to  take  cognizance  particularly  of  police  cases, 
the  Mixed  Court  became  from  the  convenience  arising  from  it,  and 
because  of  the  utter  want  of  confidence  attaching  to  the  decisions 
enunciated  by  the  native  authorities  in  their  city  Yamuns,  a  tribunal 
of  general  resort  whenever  plaints  were  laid  by  British  against  Chinese 
subjects.  For  such  jurisdiction,  however,  the  construction  of  the 
Mixed  Court  has  shown  itself  essentially  faulty,  and  it  is  not  to  be 
denied  that  when  actions  at  law  have  been  brought  before  it  Englishmen 
have  failed  to  obtain  redress,  whereas,  on  the  other  hand,  Chinese 
rights  and  pretensions  have  been  supported  to  the  uttermost  farthing. 
The  Chinese  possess  a  code  of  morals  but  none  of  civil  law  ;  all  dis¬ 
putes  concerning  property  or  commercial  obligations  are  decided  by 
them  according  to  crude,  puerile  notions  of  equity,  and  their  officials 
are  rarely  free  from  at  least  the  suspicion  of  bribery.  As  though  to 
make  this  worse,  the  office  of  British  co-judge  has  hitherto  been  filled 
by  individuals  totally  untrained  to  legal  pursuits,  of  but  moderate 
rank  in  the  public  service,  and  in  receipt  of  salaries  utterly  inadequate 
to  the  grave  responsibilities  with  which  they  have  been  charged.  So 
constituted  the  Mixed  Court  has  proved  a  failure,  but  an  improvement, 
nevertheless,  upon  the  procedure  that  previously  existed  ;  while, 
without  doubt,  it  contains  the  germs  of  a  system  of  judicature  well 
calculated  to  meet  the  international  requirements  of  both  countries. 
The  Mixed  Court,  however,  has  never  gained,  and  until  reorganised 
never  will  gain,  the  confidence  of  British  subjects.  It  behoves  us, 
therefore,  to  cast  about  for  a  remedy  ;  and  this  remedy  we  would 
hope  to  find  in  the  complete  removal,  as  far  as  can  be  from  time  to 
time  expediently  effected,  of  all  legal  jurisdiction  from  under  Consular 
control,  and  in  the  immediate  erection  and  international  recognition 
of  a  Mixed  Court  at  Shanghai,  whereof  the  co-Judges  should  hold 
well-paid,  permanent  appointments,  and  be  Magistrates  of  such  high 
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rank  and  status  as  that  each  should  command  attention  and  respect 
not  only  from  his  own  but  from  the  other’s  Government  as  well.  It 
is  not  for  us,  as  we  have  in  a  previous  paragraph  hinted,  to  suggest 
detail  ;  that  is  the  province  of  those  to  whom  shall  be  entrusted  the 
revision  of  the  Treaty  ;  but  we  believe  that  the  object  aimed  at  would 
be  achieved  were  there  to  the  Chinese  co-Judgeship  permanently 
appointed,  an  official,  with  the  rank,  it  might  be,  of  Taoutai,  enjoying 
credit  and  reputation  amongst  his  own  people,  and  to  the  British 
judicial  seat  a  lawyer  of  attainments  and  position  so  good  as  to  cause 
the  enforcement  of  his  enunciations  and  decisions  to  be  incumbent 
upon  the  chief  diplomatic  authority  at  Peking.  An  additional  Assistant 
Judge  of  the  Supreme  Court  of  China  and  Japan  might  well  likewise 
occupy  the  post  of  British  co-Judge  ;  but,  be  this  as  it  may,  for  the 
future  let  British  co-Judges  be  legal  gentlemen  of  standing  so  important 
that  neglect  of  their  dicta  by  the  Chinese,  the  British  Minister  neither 
would  nor  could  ignore.  Then,  and  then  only,  will  Englishmen  in 
China  place  faith  in  the  jurisdiction  of  Mixed  Courts  ;  while  the 
benefits  to  accrue  to  civilization  might  in  the  end  prove  well  worthy 
of  Great  Britain.  As  we  have  said,  the  Chinese  possess  a  code  of 
morals  but  none  of  civil  law  ;  is  it  not,  therefore,  the  more  necessary 
that  the  British  conduct  of  Mixed  Courts  should  be  confined  to  trained 
jurists,  from  whose  native  colleagues’  and  their  own  concerted  decisions 
might  in  time  arise  a  definite  system  of  international  jurisprudence  ? 
Let  police  matters  and  civil  causes  of  trivial  amount  be  decided  by 
subordinates  ;  but  let  all  important  suits  against  Chinese  be  heard 
before  such  a  Court  as  we  have  endeavoured  to  portray.  We  have 
already  stated  that  we  would  prefer  to  see  all  legal  jurisdiction  of  a 
civil  character  eliminated  from  amongst  the  duties  of  Consuls,  whose 
functions  and  powers  would  then  become  of  only  an  executive  and 
criminal  nature  ;  but  we  are  well  aware  that  except  at  Shanghai  the 
time  has  not  yet  come  for  the  establishment  of  Mixed  Courts.  Never¬ 
theless,  one  essential  feature  of  the  system  might  be  followed  at 
Foo-chow  and  the  other  ports  with  the  greatest  advantage  ;  we  mean 
the  permanent  appointment  of  a  native  co-Judge  to  sit  with  the  Consul 
upon  all  important  occasions.  From  such  a  measure  would  flow 
certain  mitigation,  at  least,  of  the  delays  and  bad  faith  persistently 
manifested  by  the  native  provincial  officials,  as  well  as  accession  of 
dignity  and  authority  to  the  Consular  judicial  position,  because  the 
decisions  of  the  Consular  Courts  would  acquire  consistency  and  weight 
with  the  Chinese.”  1 

Mr.  R.  T.  Forrest,  Acting  British  Vice-Consul  at  Shanghai  in 
1867  and  1868  (and  therefore  British  Assessor  at  the  Mixed  Court), 
wrote  two  full  and  able  reports  on  the  Mixed  Court  in  operation 

1  Memorials  addressed  by  Chambers  of  Commerce  in  China  to  the  British 
Minister  at  Peking  on  the  Subject  of  the  Revision  of  the  Treaty  of  Tientsin, 
February  24,  1868,  pp.  32-33. 
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during  the  transition  period,  and  these  contain  a  number  of 
important  criticisms  of  the  court  in  its  daily  activity.  In  the  first, 
he  refers  to  the  fact  that  its  situation  has  recently  been  changed 
from  its  first  home  in  the  British  Consulate  to  newer  and  larger 
premises  in  the  Nanking  Road.  This  circumstance  was  not 
unimportant.  There  had  been  a  tendency  to  regard  the  court  as 
a  species  of  appendage  to  the  British  system  of  consular  juris¬ 
diction  in  China  (even  the  French  Consul-General  at  Shanghai 
had  referred  to  it  as  “  la  cour  mixte  anglaise  ”  x)  and  the  Chinese 
had  resented  the  presumed  British  influence.  The  reproach  that 
it  was  “  merely  an  outhouse  of  the  British  Consulate  ”  had  now 
been  removed,  but  there  were  further  consequences.  In  its  first 
premises,  the  notorious  slackness  of  Chinese  legal  procedure  had 
been  held  in  check.  In  the  freer  atmosphere  of  the  newer 
buildings,  the  old  evils  crept  in  again.  What  these  were  (and  are) 
appears  from  Mr.  Forrest’s  report  : 

“  Any  foreigner  who  has  seen  a  trial  in  a  Chinese  tribunal  will 
acknowledge  that  the  proceedings  there  are  noisy  and  irregular,  and 
will  agree  with  me  in  the  necessity  of  attempting  as  far  as  possible  to 
induce  the  Chinese  Judge  of  the  Mixed  Court  to  take  the  mode  of 
procedure  in  an  English  Court  as  his  standard.  The  thing,  simple 
as  it  seems,  is  not  so  very  easy  to  bring  about.  A  mandarin’s  servant 
that  I  ordered  out  of  court  once  for  smoking  was  exceedingly  indignant, 
and  so  was  his  master.  To  make  witnesses  and  spectators  keep  silence 
during  the  examination  of  an  individual,  and  not  interrupt  proceedings 
by  questions  or  suggestions,  is  another  difficulty  which  a  Chinese 
official  would  never  attempt  to  grapple  with.  It  is  not  their  custom, 
and  they  will  not  acknowledge  the  necessity  of  any  deviation  from 
their  traditional  mode  of  conducting  trials.  I  must,  however,  acknow¬ 
ledge  that  the  native  magistrates  with  whom  I  have  sat  have  been 
anxious  enough  to  meet  the  wishes  of  the  Foreign  Assessors  in  all 
questions  concerning  the  management  of  the  Court,  although,  from 
the  smallness  of  the  staff  of  constables,  they  have  not  always  been  able 
properly  to  control  the  large  number  of  spectators  that  are  generally 
found  collected  there.” 

After  adverting  to  the  fact  that  cases  sent  to  the  City  Magistrate 
are  rarely  dealt  with  adequately,  Mr.  Forrest  proceeds  to  consider 
civil  cases  in  detail.  Here,  he  declares,  the  gravest  defects  are  to 
be  found.  The  rules  governing  commercial  cases  are  in  the 
highest  degree  uncertain,  and  the  power  of  the  magistracy  over 
the  merchant  guilds  is  exceedingly  small.  When  judgments  are 

1  Kotenev,  op.  cit.  p.  75. 
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obtained  against  Chinese  merchants,  their  enforcement  “is  a 
very  tedious  operation.”  As  far  as  Chinese  brokers  are  concerned 
the  position  is  even  worse. 

“  They  are,  for  the  most  part,  proteges  or  relations  of  the  guild 
merchants,  or  protected  by  them.  The  way  in  which  they  cause 
trouble  is  simple  enough  ;  when  matters  look  well  they  engage  to 
take  large  quantities  of  foreign  goods  within  a  certain  fixed  time. 
They  sign  the  contract  and  sometimes  pay  a  little  bargain  money. 
If,  during  the  time  given  for  them  to  take  delivery,  the  market  rises, 
they  carry  the  goods  away  ;  if  it  falls,  they  break  their  contract. 
Their  excuses,  subterfuges,  and  false  statements  are  endless,  and  when 
judgment  is  given  against  them  for  non-fulfilment  of  contract,  they 
generally  manage  to  avoid  the  consequences  for  a  long  time,  some¬ 
times  even  for  more  than  a  year.  The  mandarins  have  power  to 
incarcerate  these  people  or  otherwise  enforce  their  sentence,  but  very 
seldom  attempt  to  put  their  authority  into  force.  It  is  but  a  small 
matter  the  length  of  time  a  trial  takes  if,  at  its  conclusion,  judgment 
is  done  ;  but  it  is  very  subversive  of  the  dignity  and  authority  of  a 
Court  after  a  lengthened  trial  not  to  be  willing  or  able  to  enforce  its 
own  decisions.”  1 

On  this  last  point,  Mr.  Forrest  in  his  second  memorandum 
cites  two  interesting  cases  which  had  recently  been  brought  before 
the  Mixed  Court.  An  expectant  Taotai,  Wu  (or  Salkee),  had 
chartered  a  British  vessel,  the  Spray ,  to  carry  rice  to  Tientsin. 
The  contract  had  been  effected  through  a  native  broker,  as  his 
agent,  in  the  usual  way.  After  a  delay  of  eighteen  months,  the 
official  informed  the  captain  of  the  ship  that  the  vessel  would  not 
be  required,  and  refused  all  claims  for  compensation.  Later,  in 
spite  of  clear  proof  to  the  contrary,  he  disclaimed  all  connection 
with  the  contract.  An  action  was  begun  in  the  Mixed  Court, 
and  the  broker  was  taken  into  custody  to  satisfy  judgment,  but 
the  official  escaped  all  obligation.  In  the  second  case,  the  native 
firm  of  Ching-lung  chartered  the  British  ship  Aloyine ,  and  put  a 
supercargo  on  board,  through  whom  all  business  was  transacted, 
nearly  all  shipping  orders  being  stamped  “  Ching-lung.”  The 
same  ship  had  previously  been  chartered  by  the  same  firm,  on  the 
same  conditions.  In  this  case  the  venture  was  unsuccessful,  and 
Afoh,  the  supercargo,  borrowed  money  on  behalf  of  the  charterers 
at  Taiwan  and  other  places,  the  money  being  advanced  by 

1  Revision,  etc.,  pp.  83-85.  A  complete  abstract  of  the  work  of  the  Mixed 
Court  from  July  i,  1867,  to  June  30,  1868  (appended  to  the  memoranda)  is 
reprinted  in  Appendix  LVII. 
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foreigners,  on  the  security  of  the  cargo,  to  him  as  agent  for 
Ching-lung.  The  captain  signed  the  receipt.  On  arrival  at 
Shanghai,  the  cargo  was  sold,  but  $1,800  was  still  owed  Afoh 
beyond  the  price  of  the  cargo.  While  the  matter  was  still  out¬ 
standing,  Afoh  made  a  declaration  before  the  American  Consul 
that  he  was  about  to  be  “  spirited  away,”  so  that  he  would  not  be 
able  to  give  evidence  against  Ching-lung  ;  and  shortly  after¬ 
wards  this  actually  occurred.  An  action  was  instituted  against 
the  firm,  “  and  although  duly  summoned,  no  one  appeared  for 
Ching-lung,  except  a  very  impertinent  man,  Lin-Alui,  who 
never,  although  rebuked,  spoke  of  foreigners  in  court  but  as 
devils.  He  told  the  court  that  the  master  of  Ching-Lung  was 
away  at  Soochow,  and  would  not  come  back  for  some  time.”  The 
Chinese  magistrate  awarded  the  plaintiffs  one  half  the  amount  of 
the  claim,  promising  to  re-open  the  case  when  the  master  of 
Ching-lung  returned.  After  several  weeks  had  elapsed,  the 
Ching-lung  firm  sent  $400  to  the  court,  and  offered  to  send 
another  $100  as  a  final  payment.  Mr.  Forrest,  as  assessor, 
declined  to  accept  this,  but  the  Chinese  magistrate  begged  him  to 
do  so,  as  the  Fukien  merchants  had  petitioned  him  to  the  effect 
that  injustice  was  being  done  to  the  Ching-lung  firm.1  “  In 
vain  I  ask  what  the  Fukien  merchants  have  to  do  with  it,  and  tell 
him  that  if  Ching-lung  hong  have  any  defence  to  make,  to 
come  and  make  it  in  court.  This  case  will,  without  doubt,  be 
soon  settled  by  the  Consul  and  Taoutai.” 

As  the  defects  attending  the  administration  of  justice  at  the 
Mixed  Court  tended  to  increase  rather  than  diminish,  the  Consular 
Body,  in  1875,  convened  a  meeting  of  the  Mixed  Court  Assessors 
to  discuss  the  possibility  of  improvement.  Out  of  these  meetings 
emerged  a  definite  proposal  that  the  Chinese  magistrate  should 
be  given  further  powers,  and  should  enjoy  increased  independence 
of  the  city  authorities.  Mr.  Alabaster  (who  had  been  trans¬ 
ferred  to  Canton  in  1867,  but  who  had  been  present  at  the  meeting) 
went  further  and  declared  that  the  assessors  ought  to  have  more 
power  in  the  decision  of  cases,  and  that  the  conflicting  judicial 
standards  of  East  and  West  rendered  agreement  impossible,  and 
made  the  promulgation  of  new  Chinese  Codes  a  matter  of  extreme 
importance. 

An  excellent  opportunity  to  solve  some  of  the  problems 

1  Revision,  etc.,  pp.  168-170. 
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affecting  the  Mixed  Court  presented  itself  in  1876  on  the  con¬ 
clusion  of  the  Chefoo  Convention,  but  the  actual  achievements 
were  disappointing.  Section  2  of  the  Convention  recalls 
Article  XVI  of  the  Treaty  of  Tientsin,  and  then  declares  : 

“  In  order  to  the  fulfilment  of  its  Treaty  obligations,  the  British 
Government  has  established  a  Supreme  Court  at  Shanghai,  with  a 
special  code  of  rules,  which  it  is  now  about  to  revise.  The  Chinese 
Government  has  established  at  Shanghai  a  Mixed  Court,  but  the 
officer  presiding  over  it,  either  from  lack  of  power,  or  dread  of 
unpopularity,  constantly  fails  to  enforce  his  judgments. 

“  It  is  now  understood  that  the  Tsungli  Yamen  will  write  a  Circular 
to  the  Legations,  inviting  Foreign  Representatives  at  once  to  consider 
with  the  Tsungli  Yamen  the  measures  needed  for  the  more  effective 
administration  of  justice  at  the  Ports  open  to  trade.” 

Thus  the  convention  contented  itself  with  acknowledging  that 
the  Mixed  Court  was  unsatisfactory,  and  had  postponed  the 
framing  of  more  effective  regulations  until  subsequent  negotia¬ 
tions,  following  a  conference  of  ministers.  This  occurred  in 
1879,  and  the  general  scope  of  its  activities  has  already  been 
indicated.  As  far  as  the  Mixed  Court  was  concerned,  the  con¬ 
ference  was  a  complete  failure.  The  Chinese  Government  refused 
to  take  any  decisive  steps  for  the  improvement  of  conditions  at 
Shanghai,  and  the  local  authorities  were  therefore  left  to  devise 
what  measures  they  could. 

II.  THE  DEVELOPMENT  OF  THE  MIXED  COURT,  1880-19H 

The  temporary  settlement  achieved  by  the  Chefoo  Con¬ 
vention  was,  in  some  respects,  a  retrograde  step.  Article  XVII  of 
the  Treaty  of  Tientsin  had  contemplated  a  definitely  “  mixed  ” 
procedure  for  all  “  complaints  ”  between  British  and  Chinese 
subjects.  It  was  on  that  article  that  the  foreign  assessors  had 
always  based  their  claim  to  an  equal  share  of  power  with  the 
Chinese  magistrates  in  mixed  cases  at  the  Mixed  Court.  It 
should  be  noted,  however,  that  the  Article  also  conferred  a  similar 
power  on  the  Chinese  authorities  at  the  British  Supreme  Court, 
and  that,  although  they  had  on  several  occasions  claimed  it,  the 
British  Consular  officers  had  generally  avoided  an  admission  of  it. 
It  was,  therefore,  not  surprising  that  they  resisted  the  foreign 
claim  to  a  share  in  the  judgments  of  the  Mixed  Court.  How¬ 
ever,  it  should  further  be  observed  that  the  foreign  assessors  at 


MIXED  COURTS 


360 

the  Mixed  Court  were,  in  a  sense,  trustees  for  the  municipal 
council  for  the  preservation  of  order  and  proper  administration  of 
justice  within  the  Settlement,  and  if  the  Settlement  was  to  continue 
to  develop,  it  was  a  responsibility  not  lightly  to  be  ignored. 
Nevertheless,  Section  3  of  the  Chefoo  Convention  had  ignored 
Article  XVII  of  the  earlier  treaty,  and  had  reduced  the  powers  of 
consular  assessors  by  declaring  that  the  official  of  the  plaintiff’s 
nationality  merely  attended  “  to  watch  the  proceedings  in  the 
interests  of  justice.”  If  he  were  dissatisfied,  he  might  protest 
against  them  in  detail.  In  practice,  however,  at  Shanghai, 
appeals,  as  before,  were  heard  by  the  Taotai  and  the  Consul. 

The  first  problem  facing  the  Shanghai  Municipality  and  con¬ 
nected  with  the  Mixed  Court  was  that  of  the  attempted  exercise 
of  administrative  authority  by  the  Chinese  magistrates  within  the 
Settlement.  Already  in  1878  it  had  been  necessary  for  the 
Municipal  Council  to  take  action  when  a  proclamation  of  the 
Mixed  Court  Magistrate  had  ordered  the  closing  of  certain  estab¬ 
lishments  called  “  Buddha  shops,”  and  to  rule  that  such  exercise 
of  authority  without  the  consent  of  the  Council  was  inadmissible. 
Shortly  afterwards  the  Mixed  Court  Magistrates  went  further 
and  arrested  Chinese  subjects  in  the  International  Settlement  on 
the  authority  of  warrants  issued  by  the  magistrates  of  the  city. 
A  lengthy  correspondence  ensued  between  the  Consular  Body  and 
the  Taotai,  with  the  result  that  the  old  rule,  directing  that  no 
arrests  were  to  be  made  in  the  Settlement  except  by  the  Municipal 
Police,  on  the  authority  of  warrants  backed  by  the  Senior  Consul, 
was  emphatically  reaffirmed.  Nevertheless,  the  Chinese  effort 
had  filled  the  Municipal  Council  with  a  determination  to  prevent 
future  attempts  by  the  elaboration  of  an  alternative  procedure  in 
which  the  city  authorities  who  charged  a  Chinese  with  a  serious 
crime  were  compelled  to  bring  the  prisoner  before  the  Mixed 
Court  (his  arrest  having  been  effected  by  the  Municipal  Police)  ; 
and  when  a  prima  facie  case  was  made  out,  the  Mixed  Court 
transferred  him  from  the  city.  The  vital  point  of  difference  in 
this  procedure  was  that  the  warrant  issued  from  the  Settlement 
authorities,  and  not  from  the  native  magistrates. 

Meanwhile,  the  efforts  of  the  foreign  assessors  to  secure  some 
amelioration  of  the  more  barbarous  incidents  of  the  Chinese 
criminal  law  provoked  a  certain  amount  of  hostile  criticism,  due 
entirely  to  ignorance,  in  English  newspapers.  On  July  17,  1880, 
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the  Pall  Mall  Budget  delivered  itself  of  the  following  observations 
concerning  the  Mixed  Court  : 

“  At  Shanghai,  where  we  and  some  other  European  nations  and  the 
United  States  have  establishments,  native  criminals  are  dealt  with  by 
what  is  called  a  ‘  Mixed  Court.’  It  is  so  called,  no  doubt,  because 
an  European  or  American  Consul  or  other  resident  sits  with  the 
Chinese  Judge  ;  but  in  other  respects  it  has  little  pretensions  to  its 
title,  for  its  Court  procedure  and  its  punishments  appear  to  be  of 
Chinese  barbarism,  unmixed  with  the  faintest  trace  of  European  sense 
of  humanity. 

“  Thus,  a  prisoner  who  refuses  to  divulge  the  names  of  his  accom¬ 
plices  is  ordered  to  receive  fifty  blows  on  the  face,  and  if  these, 
administered  apparently  on  the  spot,  fail  to  overcome  his  contumacy, 
another  may  be  ordered.  Beating  the  ankles  with  hammers  and 
kneeling  on  chairs  with  feet  braced  up  are  other  methods  of  persuasion 
which  are  employed  by  the  Mixed  Tribunal,  graced  as  it  is  by  the 
countenance  and  sanction  of  an  official  of  some  great  Christian  Power. 

“  According  to  a  tabulated  report,  by  Mr.  F.  Parry,  from  the 
Supreme  Court  and  Consular  Gazette ,  the  punishments  consist  in 
the  terrible  floggings,  or  else  the  ‘  cangue  ’  or  heavy  table,  in  which 
the  wearer’s  neck  is  enclosed,  and  which  prevents  him  from  lying 
down  or  from  feeding  himself.  That  such  practices  should  go  on 
from  year’s  end  to  year’s  end,  with  the  placid  acquiescence  of  influential 
European  communities,  seems  hardly  credible.  It  is  to  be  hoped,  at 
all  events,  that  they  will  not  long  survive  the  publicity  which  Mr.  Parry 
has  given  them.  If  the  European  Assessor  has  to  sit  on  the  judgment 
seat  simply  to  give  the  countenance  of  civilization  and  Christianity  to 
the  stupid  and  horrible  barbarities  of  the  Chinese,  to  concur  with  a 
mandarin  in  administering  blows  on  the  mouth  and  hammering  the 
ankles  of  prisoners  who  refuse  to  ‘  confess  ’  or  to  peach,  the  sooner 
he  is  removed  from  so  shameful  a  post  the  better  for  himself  and 
the  civilized  Power  he  represents.” 

The  foregoing  tissue  of  absurdities  would  not  be  worth 
recording  but  for  the  fact  that  it  gave  rise  to  a  question  in  Parlia¬ 
ment,  and  apparently  represented  the  view  of  the  less  intelligent 
section  of  public  opinion  in  England  on  the  work  of  the  Mixed 
Court.  It  elicited  a  complete  report  of  the  work  of  the  Mixed 
Court  from  the  British  Consul  at  Shanghai  (Mr.  Clement  Allen) 
and  an  appreciative  note  from  Sir  Thomas  Wade  (British  Minister 
to  China).  The  British  Consul  observes  : 

“  I  need  scarcely  declare  that  anything  in  the  shape  of  torture  to 
extort  evidence  or  to  induce  a  prisoner  to  reveal  the  names  of  his 
accomplices  is  utterly  unknown  in  the  Mixed  Court.  As  long  as 
I  was  an  English  Assessor  at  the  Mixed  Court  I  used  also  to  insist 
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that  prisoners  who  have  been  guilty  should  be  sentenced  at  once,  in 
order  that  it  might  be  utterly  impossible  for  the  Magistrate  to  use  any 
strong  measure  to  extort  the  names  of  their  accomplices  behind  my 
back.  When  a  prisoner  is  remanded  in  any  case  of  importance,  the 
invariable  rule  is  that  he  is  left  in  charge  of  the  foreign  police  at  the 
Municipal  Station-houses.” 

Mr.  Allen’s  successors  at  the  Mixed  Court  had  adopted  a 
similar  policy.  Flogging  he  regards  as  “  a  most  unsatisfactory 
mode  of  punishment,”  and  it  was  always  carried  out  at  the  Mixed 
Court  with  a  light  piece  of  flat  bamboo.  It  was  only  used  for 
offences  involving  brutal  violence,  and  Mr.  Allen  appends  a  report 
of  all  cases  punished  by  flogging  for  the  previous  two  years, 
completely  substantiating  his  assertion.  The  cangue,  Mr.  Allen 
notices,  often  occasions  torture,  as  used  by  the  Chinese,  weighing 
as  much  as  75  lbs.,  and  being  worn  night  and  day,  in  the  open  (in 
all  weathers),  so  preventing  the  possibility  of  sleep.  At  the  Mixed 
Court,  however, 

“  the  punishment  ...  is  entirely  moral,  the  framework  only  weighs 
4  lbs.  to  8  lbs.,  and  the  weight  rests  on  the  shoulders,  and  is  only 
borne  for  six  to  seven  hours  during  the  day,  the  convict  being  generally 
allowed  to  return  at  dusk  to  his  home  to  sleep,  and  does  not  leave  his 
home  until  after  his  breakfast  between  nine  and  ten  A.M.  On  the 
collar  are  strips  of  paper  stating  the  offence.  The  convict  is  never 
assaulted  or  insulted  by  the  mob.  Sometimes  he  is  placed  outside  of 
the  Mixed  Court  and  sometimes  on  the  spot  where  he  committed 
the  crime,  but  always  under  shelter  from  the  rain  and  the  sun.  This 
punishment  is  adopted  in  certain  cases  peculiar  to  the  mental  and 
social  conditions  of  the  Chinese.” 

Concluding,  Mr.  Allen  remarks  that 

“  it  has  been  a  difficult  task  enough  to  introduce  such  innovations 
among  the  Chinese,  and  to  show  them  that  reformatory  and  humane 
punishments  are,  in  the  long  run,  the  most  effectual  that  can  be 
inflicted  ;  but  we  have  gained  our  reward  in  the  increased  good  order 
of  the  settlement,  and  the  confidence  of  the  native  in  foreign  adminis¬ 
tration  of  law.” 

To  this  Sir  Thomas  Wade  adds,  concerning  flogging  at  the 
Mixed  Court : 

“  At  the  risk  of  being  thought  hard-hearted,  I  must  state  my 
belief  that,  so  far  from  being  over-severe,  these  punishments  may  be 
objected  to  as  an  error  on  the  side  of  leniency,  for  the  persons  punished 
are,  in  general,  Chinese  whose  means  of  subsistence  are  theft  and 


MIXED  COURTS 


363 

robbery,  and  who,  but  for  the  intervention  of  the  foreigner  at  whose 
instance  the  Mixed  Court  was  first  established,  would,  if  convicted, 
be  subjected  to  far  severer  punishments  in  purely  native  Tribunals. 
On  the  practice  of  these,  I  shall  have  the  honour,  on  another  occasion, 
to  submit  some  observations  to  your  Lordship.  I  should  be  sorry  to 
be  understood  to  be  an  admirer  of  their  Draconian  severity.  But  the 
Mixed  Court,  as  Mr.  Clement  Allen  justly  claims  for  it,  is  a  full  step 
towards  better  things,  and  I  join  heartily  with  him  in  deprecating 
hasty  condemnation  of  the  Court.  It  has  done  great  good  during  the 
fifteen  years  of  its  existence,  and  if,  as  I  hope  we  may,  my  colleagues 
and  myself  succeed  in  securing  the  adoption  of  some  changes  we  have 
recommended  in  its  behalf,  its  usefulness  will  be  increased,  not  only 
as  affecting  Shanghai,  its  proper  home,  but  as  supplying  a  model  upon 
which  similar  Courts  may  be  formed  at  other  ports.”  1 

Considerable  difficulty  was  experienced  at  the  Mixed  Court 
from  time  to  time  in  enforcing  the  by-laws  of  the  Municipal 
Council  upon  Chinese  subjects.  Of  course,  they  were  binding 
on  them  in  virtue  of  the  Land  Regulations,  and  they  had  been 
enforced  upon  European  subjects  in  the  Settlement  in  a  series  of 
consular  decisions  in  1865  and  1866  ;  but  the  by-laws  were 
enforced  against  Chinese  subjects  by  a  Chinese  magistrate,  and 
in  the  majority  of  cases  infringements  of  them  were  not  offences 
against  the  Chinese  Penal  Code.  Nevertheless,  Chinese  officials 
enjoyed  the  right  of  issuing  proclamations  creating  new  offences, 
and  the  practice  was  therefore  adopted  of  submitting  the  by¬ 
laws  to  the  Chinese  magistrate,  for  him  to  embody  and  publish 
in  the  form  of  proclamations.  Numerous  offences  were  created 
in  this  way  in  the  last  two  decades  of  the  nineteenth  century7.2 

Defects  in  the  working  of  the  Mixed  Court  still  continued  to 
give  rise  to  a  certain  amount  of  dissatisfaction,  however.  The 
court  runners  were  notoriously  corrupt,  and  even  had  the  audacity 
to  extort  considerable  sums  of  money  from  respectable  Chinese 
citizens,  under  threat  of  the  issue  of  a  summons.3 *  Again, 
magistrates  not  infrequently  released  convicts  before  their 
sentences  expired,  without  the  concurrence  of  the  assessors. 
Further,  the  Mixed  Court  prison  for  Chinese  offenders  was  over¬ 
crowded,  insanitary,  and  inefficient,  and  deaths  from  disease 
were  frequent.  Lastly,  the  Chinese  authorities  periodically 

1  Report  on  the  Mixed  Court  at  Shanghai,  1881,  pp.  1-5. 

2  Kotenev,  op.  cit.  pp.  96—97. 

3  Cases  occurred  where  citizens  had  been  detained  for  considerable  periods 

on  refusal  to  pay  [ibid.  p.  100). 
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attempted  (though  without  success)  to  secure  the  execution  of 
their  warrants  directly  within  the  Settlement.  For  these  reasons 
the  Municipal  Council,  after  consultation  with  the  Consular 
Body  and  the  local  Bar  Committee,  submitted  a  proposal  for 
a  revised  constitution  for  the  Mixed  Court  to  the  ministers  at 
Peking  at  the  end  of  1898.  The  principal  features  of  the  new 
proposal  were,  that  the  magistrate  should  have  power  to  punish 
all  criminal  offences  committed  by  Chinese,  except  where  the 
penalty  was  death ;  that  the  Taotai  and  the  plaintiff’s  consul 
should  sit  where  the  Chinese  defendant  was  of  equal  or  higher 
rank  than  the  Mixed  Court  Magistrate  (a  provision  dictated  by 
experience) ;  that  foreign  offenders  of  non-treaty  Powers  should 
only  be  subjected  to  those  punishments  that  existed  in  European 
countries  ;  that,  in  all  cases  where  the  magistrate  and  the  assessor 
did  not  agree,  an  appeal  should  lie  to  the  Taotai  and  the  appropriate 
consul  ;  that  a  registrar  (who  was  expected  to  be  a  European) 
should  keep  all  records  open  for  inspection  ;  that  the  city  autho¬ 
rities  should  surrender  criminals  absconding  from  the  Settlement 
upon  requisition  under  seal  from  the  Mixed  Court  ;  and  finally, 
that  the  Municipal  Council  should  pay  all  court  expenses, 
including  the  salaries  of  the  magistrate  and  his  staff,  thus  rendering 
them  more  independent  of  the  authorities  in  the  Chinese  city,  and 
minimising  the  chances  of  corruption. 

Several  cases  arising  at  the  turn  of  the  century  well  illustrate 
the  strict  neutrality  which  the  International  Settlement  had 
always  preserved  towards  internal  commotions  in  China,  coupled 
with  the  determination  to  allow  no  direct  exercise  of  administrative 
power  by  Chinese  magistrates  within  the  Settlement.  As  far 
as  the  first  point  was  concerned,  the  endless  plots  which  were 
continually  being  hatched  throughout  the  Empire,  all  directed 
towards  the  downfall  of  the  Manchus,  made  the  attitude  of  the 
municipal  authorities  a  matter  of  considerable  importance.  In 
December,  1900,  a  warrant  was  issued  by  the  Mixed  Court 
magistrate  for  the  arrest  of  Kung  Chao,  accused  of  being  a  member 
of  an  illegal  secret  society.  The  warrant  had  been  issued  in  the 
customary  form  and  was  stamped  by  the  Senior  Consul.  It  was 
not  executed,  and  investigation  proved  that  the  warrant  had  been 
used  by  a  Chinese  General  to  secure  the  accused,  who  had  been 
carried  off  and  imprisoned  in  the  Chinese  city.  The  Consular 
Body  protested  to  the  Taotai,  who  referred  the  matter  to  the 
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Viceroy  of  Nanking.  The  latter  ordered  the  prisoner  to  be 
handed  over,  and  charged  before  the  Mixed  Court,  thus  upholding 
the  jurisdiction  of  the  latter  body.  Three  years  afterwards  the 
Mixed  Court  magistrate,  on  the  instruction  of  the  Taotai,  issued 
a  proclamation  (countersigned  by  the  Senior  Consul)  instructing 
magistrates  in  charge  of  districts  to  arrest  the  promoters  of  a 
political  meeting,  assembled  to  protest  against  the  conduct  of  the 
Governor  of  Kwangsi.  The  Municipal  Council  objected  to  the 
proclamation,  which  was  accordingly  withdrawn. 1 

Of  more  direct  importance  than  the  preceding  case, 
however,  was  that  of  the  Su-Pao  newspaper.  Six  Chinese 
journalists  in  the  Settlement  published  an  article  in  1903  attacking 
the  Chinese  emperor  in  this  newspaper  (which  they  published  in 
the  Settlement)  and  the  Taotai  issued  a  warrant  for  their  arrest. 
It  was  countersigned  by  the  Consular  Body  on  the  understanding 
that  the  accused  would  be  tried  by  a  Mixed  Court  and,  if  found 
guilty,  undergo  their  sentence  within  the  limits  of  the  Settlement. 
The  journalists  were  accordingly  arrested,  and  the  offices  of 
the  newspaper  closed.  The  Municipal  Council,  however, 
refused  to  assent  to  this  action,  taken  by  the  Mixed  Court 
magistrate.  Meanwhile  the  Viceroy  of  Nanking  demanded  that 
the  prisoners  should  be  tried  outside  the  Settlement,  and  the 
Taotai,  ignoring  his  agreement,  demanded  their  surrender.  This 
was  refused,  and  the  prisoners  were  examined  on  July  18,  at  the 
Mixed  Court,  two  of  them  pleading  guilty,  and  acknowledging 
that  they  had  written  the  article.  The  Viceroy  appealed  to 
Peking,  and  the  Central  Government  supported  him  in  his 
demand  for  surrender.  At  this  point  the  issue  became  entangled 
with  international  politics,  France  and  Russia,  for  private  reasons, 
supporting  the  Chinese  Government.  A  reference  by  the 
remaining  ministers  to  Europe  was  therefore  necessary,  and  the 
matter  was  discussed  in  Parliament.  Eventually  the  British 
Minister  received  clear  instructions  to  refuse  surrender,  except  in 
compliance  with  the  decision  of  the  Mixed  Court.  The  Chinese 
magistrate  of  the  court,  in  the  absence  of  any  foreign  assessor, 
sentenced  the  journalists  to  imprisonment  for  life,  in  consequence 
of  instructions  from  Peking.  This  was  declared  illegal  by  the 
foreign  ministers  (except  those  of  France  and  Russia),  and  a  re¬ 
hearing  was  ordered  in  the  presence  of  an  assessor.  When  this 

1  Kotenev,  op.  cit.  p.  108. 
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took  place  the  two  principal  accused  were  sentenced  to  imprison¬ 
ment  with  hard  labour,  and  subsequent  banishment  from  the 
Settlement.1  The  conclusion  of  this  case  not  only  completely 
vindicated  the  attitude  of  the  Settlement  authorities  towards 
Chinese  politics  but  also  confirmed  the  position  of  the  Mixed 
Court  as  it  had  developed  from  the  regulations  of  1869.  Inci¬ 
dentally  it  should  be  noticed  that  the  requirement  of  the  assessor’s 
presence  for  the  validity  of  the  hearing  and  sentence  extended  his 
function  beyond  the  limits  envisaged  by  the  Chefoo  Convention. 

A  further  question  which  had  provoked  difficulties  and  which 
received  a  final  settlement  at  this  time  was  that  of  the  respective 
jurisdictions  of  the  International  Mixed  Court  and  of  the  French 
Mixed  Court  (which  will  be  considered  later).  An  agreement 
was  reached  between  the  Consular  Body  and  the  French  Consul 
in  1902,  in  the  following  terms  : 

(1)  In  all  Civil  Cases  between  Chinese,  the  plaintiff  will  follow 
the  defendant,  and  will  sue  him  before  the  Mixed  Court  of  his  (the 
defendant’s)  residence. 

(2)  In  all  criminal  cases  of  Chinese  against  Chinese,  where  foreigners 
are  not  concerned,  and  in  all  political  cases  against  Chinese  residents  in 
the  Settlement,  the  Mixed  Court  of  the  Settlement  in  which  the  crime 
or  contravention  has  been  committed  is  alone  competent. 

(3)  In  mixed  Civil  cases  : — 

(a)  If  the  plaintiff  is  a  foreigner  (not  of  French  nationality) 
and  the  Chinese  defendant  is  a  resident  of  the  International 
Settlement,  he  is  to  be  sued  before  the  Mixed  Court  of  the 
International  Settlement. 

(b)  If  the  plaintiff  is  French,  and  the  Chinese  defendant  is  a 
resident  of  the  French  Settlement,  he  is  to  be  sued  before  the 
Mixed  Court  of  the  French  Settlement. 

(c)  If  the  plaintiff  is  a  foreigner  (not  of  French  nationality) 
and  the  Chinese  is  a  resident  of  the  French  Settlement,  the  latter 
shall  be  sued  before  the  Mixed  Court  of  the  International  Settle¬ 
ment,  whose  warrant  or  summons  for  his  appearance,  after 
counter-signature  by  the  French  Consul  General,  will  be  executed 
and  served  by  the  runners  of  the  International  Mixed  Court, 
with  the  assistance  of  the  police  of  the  French  Settlement,  without 
previous  hearing  in  the  Mixed  Court  of  the  French  Settlement. 

(d)  If  the  plaintiff  is  French  and  the  Chinese  defendant  is  a 
resident  of  the  International  Settlement,  the  latter  shall  be  sued 
before  the  Mixed  Court  of  the  French  Settlement,  whose  warrant 
or  summons  for  his  appearance,  after  counter-signature  by  the 
Senior  Consul,  will  be  executed  or  served  by  the  runners  of  the 

1  Kotenev,  op.  cit.  pp.  109-m. 
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French  Mixed  Court,  with  the  assistance  of  the  police  of  the 
International  Settlement,  without  a  previous  hearing  in  the 
Mixed  Court  of  the  International  Settlement. 

(4)  In  criminal  cases  where  a  foreigner  (not  of  French  nationality) 
is  complainant,  the  Mixed  Court  of  the  International  Settlement  is 
competent  ;  if  a  Frenchman  is  complainant,  the  Mixed  Court  of  the 
French  Settlement  is  competent. 

The  provisions  under  Clauses  3  (c)  and  3  ( d )  as  to  executing 
warrants  also  apply  under  this  clause. 

Several  of  the  old  abuses  affecting  the  administration  of 
justice  at  the  Mixed  Court  still  flourished  at  this  period.  In  the 
first  place  many  miscarriages  of  justice  could  be  traced  directly  to 
the  court  “  runners,”  through  whose  hands  all  warrants  passed. 
Sometimes  they  were  responsible  (as  of  old)  for  the  issue  of 
warrants  solely  for  the  purpose  of  blackmail  ;  at  others,  they 
delayed  or  suppressed  the  issue  of  a  warrant,  for  the  customary 
bribe.  Again,  the  practice  of  arresting  and  detaining  defendants 
in  civil  suits  (to  prevent  them  going  beyond  the  jurisdiction) 
sometimes  had  the  result  of  inflicting  unnecessary  hardship  upon 
influential  Chinese  of  the  Settlement.  Finally,  the  magistrate 
himself  was  not,  in  many  cases,  averse  to  diluting  the  streams  of 
justice  in  favour  of  an  influential  litigant.  For  these  reasons, 
and  pending  the  complete  reorganization  of  the  court  on  the  lines 
of  the  proposals  of  1898,  the  Municipal  Council  proposed,  in 
1904,  that  the  magistrate  appointed  to  the  Mixed  Court  should 
hold  office  for  a  fixed  term,  and  that  he  should  have  the  rank  of  a 
Prefect,  and  should  enjoy  the  services  of  a  capable  assistant ;  that 
the  staff  of  court-runners  should  be  reduced  to  three,  their 
pay  being  made  adequate  to  their  office,  and  their  duties  being 
carefully  defined  ;  that  a  regular  scale  of  litigants’  fees  should  be 
introduced  ;  and  that  the  Municipal  Police  should  have  authority 
to  present  petitions  on  behalf  of  litigants  who  claimed  they  had 
not  been  able  to  gain  access  to  the  court,  or  who  asserted  that 
judgments  which  they  had  gained  had  not  been  carried  into  effect.1 
The  ministers  at  Peking,  however,  received  these  new  suggestions 
somewhat  coldly.2  Meanwhile,  the  condition  of  affairs  at  the 
Mixed  Court  went  from  bad  to  worse,  and  eventually  the  Chinese 
community  themselves  compelled  the  resignation  of  the  Chinese 
magistrate.3  The  resignation  was  considerably  overdue.  Cor- 

1  Kotenev,  op.  cit.  pp.  114-118. 

3  Ibid.  pp.  121-122. 


2  Ibid.  p.  12 1. 
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ruption  on  the  part  of  the  court’s  runners  had  attained  proportions 
hitherto  unprecedented  ;  the  magistrate  had  issued  a  warrant  for 
the  arrest  of  a  citizen  of  high  standing,  on  a  charge  of  embezzle¬ 
ment,  when  the  relation  was  that  of  debt  only  ;  and  he  had  sent  a 
defendant  in  a  civil  suit  to  be  tried  by  Chinese  authorities,  when 
judgment  in  the  matter  had  already  been  delivered  at  the  Mixed 
Court. 

To  prevent  the  recurrence  of  these  illegalities  the  Municipal 
Council  stationed  foreign  constables  at  the  court  to  watch  the 
proceedings,  and  a  constitutional  issue  of  some  importance  arose. 
The  Chinese  magistrate  at  once  protested,  regarding  the  court  as 
exclusively  Chinese,  and  the  intrusion  of  the  constables  as  entirely 
unwarranted.  The  Municipal  Council,  however,  contended  that 
the  presence  of  the  Mixed  Court  magistrate  in  the  Settlement  at 
all  was  only  due  to  the  invitation  and  courtesy  of  the  Powers  con¬ 
cerned,  and  that  his  jurisdiction  was  necessarily  limited  by  local 
conditions.  In  other  words,  they  asserted  that  if  the  condition  of 
affairs  at  the  Mixed  Court  conflicted  with  the  welfare  of  the 
Settlement,  they  had  a  right  to  intervene.  To  this  the  Taotai,  in  a 
vigorous  reply,  rejoined  that  the  Chinese  magistrate  was  sub¬ 
ordinate  to  himself,  and  in  no  sense  to  the  Municipal  Council. 
The  Mixed  Court,  in  fact,  was  a  Chinese  court,  and  not  subject  to 
foreign  control. 

It  may  seem  a  little  surprising  that  so  late  as  1905,  in  spite  of 
the  entire  history  of  the  Mixed  Court,  such  a  view  could  be 
seriously  advanced  by  a  Chinese  official,  but  this  had  always  been, 
at  bottom,  the  Chinese  position,  even  though  local  agreements 
concerning  the  function  of  the  Mixed  Court  might  have  caused 
temporary  abandonments  of  it.  Just  as  consistently,  however, 
the  foreign  authorities  at  Shanghai  had  always  maintained  that 
the  Mixed  Court  was  under  joint  control.  In  1893  Mr.  Playfair, 
a  former  British  Assessor,  had  written  of  it :  “It  is  neither  purely 
Chinese  nor  purely  Western.  It  is  more  Western  when  the 
foreign  Assessor  is  able  to  assert  himself,  it  is  more  Chinese  when 
the  Magistrate  has  more  of  his  own  way.”  1  Now,  in  1905,  the 
Consular  Body  stated  its  position  still  more  clearly. 

“  The  Mixed  Court  established  within  the  International  Settlement 
of  Shanghai  in  1869  is,  as  its  name  indicates,  not  a  purely  Chinese 


1  Kotenev,  op.  pit .  p.  94. 
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institution,  but  a  Court  constituted  by  Treaty  in  order  to  secure 
combined  action  in  judicial  proceedings.  In  the  same  way  as  you1 
are  representing  the  Chinese  Government  in  controlling  the  said 
Court,  the  Foreign  Powers,  represented  by  their  Consuls  in  Shanghai, 
are  entitled  and  obliged  to  control  the  actions  of  the  Mixed  Court. 
Your  remark  in  the  above-mentioned  despatch  of  May  2nd,  that  all 
Chinese  Yamens,  Ambassadors’  Hall,  the  Temple  Tien  Honkong  and 
others  are  exempted  from  the  control  of  the  Municipality  and  reserved 
for  Chinese  authority  alone,  does  not  apply  to  the  Mixed  Court 
premises.  First,  because  they  are  not  a  purely  Chinese  Yamen,  and, 
secondly,  because  the  ground  is  foreign-owned  property,  and  registered 
as  such  in  H.B.M.’s  Consulate  General.”2 

The  foregoing  arguments  rest  on  somewhat  flimsy  grounds,  if 
the  letter  of  the  treaties  is  observed,  but  to  do  so  requires  that  the 
entire  mass  of  local  agreements  and  usages  based  on  custom 
should  be  entirely  ignored.  It  has  been  implied  before,  but  it 
may  well  be  restated  definitely  here,  that  as  far  as  jurisdiction  was 
concerned,  the  treaties  were  entirely  inadequate  for  the  position 
at  Shanghai.  Either  some  development  of  their  principles  was 
necessary,  or  it  was  impossible  for  the  International  Settlement  to 
continue  to  grow,  in  its  existing  form.  This  was  recognised  by 
both  the  Foreign  Ministers  at  Peking  and  also  by  the  Chinese 
authorities,  when  they  assented  to  the  Mixed  Court  Code  of  1869. 
Notwithstanding  this,  however,  the  Diplomatic  Corps  at  Peking 
was  apt  to  forget  the  position  upon  occasion,  the  result  being  that 
an  exceedingly  unsatisfactory  state  of  affairs  arose  for  a  period  at 
Shanghai,  in  consequence  of  which  the  Foreign  Ministers  were 
compelled  to  issue  fresh  sets  of  instructions,  totally  upsetting 
those  which  had  just  been  promulgated.  The  incidents  of  the 
next  eighteen  months  at  Shanghai  well  illustrated  the  unfortunate 
position  in  which  the  inhabitants  of  the  Settlement  were 
periodically  placed  through  the  irresolution  of  their  diplomatic 
representatives. 

The  result  of  the  conflict  with  the  Chinese  authorities  in  1905 
over  the  abuses  existing  at  the  Mixed  Court  was  that  the  Municipal 
Council  arranged  that  prisoners  arrested  under  warrants  or  other¬ 
wise  were  to  remain  under  police  supervision  from  the  time  of 
arrest  until  their  sentences  were  completed  ;  that  a  responsible 
foreign  police  officer  was  always  to  witness  and  check  punish¬ 
ments  (more  especially  corporal  punishments)  and  that  female 

1  I.e.  theTaotai.  2  Kotenev,  p.  124. 
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prisoners  were  to  be  detained  in  the  new  female  ward  before 
sentence.  The  object  of  these  rules  was  clearly  to  substitute 
foreign  control  for  the  corruption  and  oppression  of  the  court 
“  runners  ”  after  a  prisoner’s  arrest.  At  the  same  time,  the 
Consular  Body  decided  that  the  presence  of  the  foreign  police 
officer  at  the  Mixed  Court  should  continue,  and  they  decided  to 
appoint  a  cadet,  who  should  keep  a  register  of  all  cases  decided 
at  the  court,  both  civil  and  criminal.  Moreover,  the  question 
of  the  detention  of  female  prisoners  was  put  forward  by  the 
Municipal  Council  for  discussion.  Arrangements  for  their 
accommodation  at  the  Mixed  Court  cells  were  not  such  as  to  com¬ 
mend  themselves  to  the  representatives  of  any  civilised  Power. 
The  council  therefore  wished  to  secure  the  Taotai’s  assent  to  a 
proposal  that  females  should  be  imprisoned  in  a  section  of  the 
municipal  gaol  until  the  Mixed  Court  prison  had  been  re¬ 
organised.  The  Taotai  demurred,  and  the  Consular  Body 
requested  the  Senior  Consul  to  proceed  to  Nanking  to  negotiate 
directly  with  the  Viceroy.  At  this  point  one  of  those  trifling 
incidents  occurred  which  have  so  greatly  impeded  the  improve¬ 
ment  of  foreign  relations  with  China.  On  December  18,  1908, 
several  women,  including  Li  Wang-Chih,  the  wife  of  an  official, 
were  brought  before  the  Mixed  Court  on  a  charge  of  kidnapping 
girls  for  an  illegal  purpose.  They  were  remanded  and  the 
British  assessor  directed  that  they  should  be  detained  temporarily 
with  the  kidnapped  girls  at  an  institution  known  as  the  “  Door  of 
Hope.”  The  magistrate,  however,  directed  that  the  girls  should 
be  sent  to  the  Mixed  Court  gaol.  There  were  two  points  con¬ 
cerning  the  magistrate’s  attitude  requiring  notice.  In  the  first 
place,  the  accused  were  wives  of  influential  Chinese,  and  the 
kidnapped  girls  under  the  control  of  Mixed  Court  gaolers  would 
be  amenable  to  Chinese  influences,  so  that  the  accused  might 
eventually  escape.  Secondly,  the  magistrate  was  attempting  to 
repudiate  the  control  which  the  foreign  authorities  claimed  to 
exercise  over  the  Mixed  Court. 

The  result  was  a  free  fight  in  court  between  the  Chinese 
runners  and  the  municipal  police,  in  which  the  latter  won.  The 
whole  party  were  thereupon  placed  in  the  police  van,  but  the 
runners  locked  the  gate  of  the  courtyard,  confining  the  van  inside. 
The  police  asked  the  magistrate  to  order  the  runners  to  open  the 
gate  ;  but  the  magistrate  somewhat  hysterically  refused,  and  left 


MIXED  COURTS 


371 

the  court.  Shortly  afterwards  the  gate  was  opened,  and  the 
police  bore  forth  their  charges  in  triumph. 

The  consequences,  however,  were  serious.  The  Chinese 
community  organised  indignation  meetings,  primarily  in  defence 
of  Li  Wang-Chih,  but  also  as  a  protest  against  the  action  of  the 
police,  and  they  demanded  the  dismissal  of  the  police  concerned, 
and  also  of  the  British  Assessor  from  his  post  at  the  Mixed  Court. 
The  matter  was  referred  to  Peking,  and  eventually  the  ministers 
instructed  the  Consular  Body  to  release  the  accused,  on  the 
ground  that  the  Mixed  Court  had  been  closed  by  order  of  the 
Taotai,  and  that  the  accused  could  not  be  kept  in  custody  without 
an  opportunity  of  disproving  the  charge.  Meanwhile,  certain 
sections  of  the  Chinese  community,  inflamed  by  the  representation 
of  a  number  of  returned  students  (now  for  the  first  time  a  factor 
in  China’s  relations  with  the  foreigners),  circulated  wildly  exag¬ 
gerated  reports  of  the  episode  of  December  18,  with  the  result 
that  riots  ensued,  many  police  stations  being  attacked,  and  one 
of  them,  the  Louza  station,  being  plundered  and  burned  to 
the  ground,  as  a  result  of  the  abstention  of  the  police,  under 
extreme  provocation,  from  firing  on  the  rioters.  Exactly  twenty 
years  later,  the  Louza  station  was  again  the  object  of  attack,  with 
what  different  consequences  will  appear  shortly.  In  addition  to 
the  riots,  a  general  boycott  of  foreigners  was  organised.  The 
former  were  eventually  suppressed  by  the  combined  action  of 
police,  volunteers,  and  naval  forces  from  foreign  warships. 
Finally,  the  Taotai,  after  negotiation,  was  compelled  to  reopen 
the  court,  which  passed  severe  sentences  upon  the  instigators 
of  the  riots.1 

At  Peking,  however,  the  Foreign  Ministers  seem  to  have 
completely  misunderstood  the  nature  of  the  questions  at  issue, 
and  to  have  been  filled  with  a  desire  to  placate  the  Chinese  Govern¬ 
ment  at  all  costs.  The  result  was  that  the  Consular  Body  was 
instructed  to  ensure  that  the  jurisdiction  of  the  Mixed  Court  was 
not  allowed  to  exceed  the  jurisdiction  conferred  by  treaties  and 
the  Regulations  of  1869  ;  whilst  the  function  of  the  foreign 
assessors,  the  council,  and  the  Consular  Body  was  to  be  confined 
within  similar  limits.  This  in  itself  appears  a  sufficient  absurdity 
when  the  history  of  the  court  since  that  time  is  considered  ;  but 
subsequent  events  clearly  proved  that  observance  of  these 

1  Kotenev,  op.  cit.  pp.  127-130. 
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instructions  would  reduce  the  whole  system  for  the  preservation 
of  order  within  the  Settlement  to  a  farce.  On  this  basis  the  court 
had  power  to  imprison  for  sixty  days  only.  The  consequence  of 
this  was  that  all  serious  offenders  had  to  be  sent  to  the  city 
magistrates  for  punishment.  As  these  almost  invariably  released 
the  accused,  either  immediately  or  shortly  afterwards,  the  same 
hardened  criminals  appeared  again  before  the  Mixed  Court  within 
a  few  weeks  or  months.  Thus,  three  Chinese  convicted  of 
murder  and  robbery  at  the  Mixed  Court  in  May  1906,  and  sent  to 
the  City  Magistrate,  were  back  again  in  the  Settlement  before  the 
end  of  the  year.1  This  state  of  affairs  clearly  could  not  continue, 
and  at  length,  in  1906,  the  Mixed  Court  was  allowed  to  impose 
sentences  of  imprisonment  to  a  maximum  of  five  years — which 
did  something,  but  not  by  any  means  everything,  to  improve  the 
position. 

One  important  case,  arising  shortly  after  “  the  return  to  the 
rules  of  1869,”  excellently  illustrated  the  manner  in  which  the 
efforts  of  the  Consular  Body  to  establish  uniformity  of  procedure 
at  the  court  had  been  overthrown  by  the  ministers.  In  all 
questions  affecting  the  Mixed  Court,  the  consuls  had  acted  in 
concert,  and  the  various  assessors  appointed  had  been  responsible 
to  them  as  a  whole.  The  procedure  of  1869,  however,  contem¬ 
plated  that  the  assessor  present  should  be  responsible  solely  to  his 
consul,  who  alone  was  concerned  with  a  subsequent  appeal,  in 
concert  with  the  Taotai.  On  May  18,  Shao  Ping,  a  pupil  of  the 
Ching  Tsuen  School,  complained  to  the  Municipal  Police  that 
his  bicycle  had  been  maliciously  damaged.  The  Russian  Con¬ 
sulate  (where  he  was  employed)  requested  the  police  to  send  a 
foreign  detective  to  investigate  at  the  school.  On  arrival  there 
the  detective  was  assaulted,  Shao  Ping  was  dragged  inside,  and 
so  badly  battered  that  he  was  only  semi-conscious  when  the 
police  rescued  him.  Arrests  were  made,  and  the  case  was  brought 
before  the  magistrate  and  the  German  assessor.  The  latter  (in 
conjunction  with  the  magistrate)  directed  that  the  charge  against 
the  members  of  the  school  should  be  dismissed,  and  that  Shao 
Ping,  the  complainant,  should  be  fined  $5  for  breach  of  school 
regulations.  Not  unnaturally  the  Municipal  Police  protested 
strongly  against  this  ridiculous  decision,  whereby  a  witness  at  one 
trial  was  fined  for  breach,  not  of  municipal,  but  of  school  regula- 
1  For  further  examples  see  Kotenev,  op.  cit.  p.  13 1. 
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tions,  without  any  complaint  being  lodged  against  him,  without 
any  trial,  without  any  proof  that  the  regulations  either  existed  or 
had  been  broken,  and  in  spite  of  the  fact  that  the  Mixed  Court 
had  only  jurisdiction  to  punish  for  offences  in  breach  of  Chinese 
law  or  regulations  of  the  Settlement.  Lastly,  it  must  be  noticed 
that  the  magistrate  who  gave  sentence  was  not  the  same  magistrate 
as  the  one  who  had  heard  the  evidence.  Notwithstanding  these 
considerations,  however,  the  Taotai  refused  to  grant  a  retrial. 

On  April  25,  1905,  an  Imperial  edict  was  published,  which 
practically  had  the  effect  of  abolishing  corporal  punishment  as 
an  incident  in  extracting  evidence  from  witnesses.  Naturally, 
this  edict  extended  to  the  Mixed  Court,  for  which,  as  it  appeared 
from  subsequent  memorials,  the  edict  had  been  primarily  in¬ 
tended.  It  should  be  added  that  the  edict  synchronised  with 
considerable  activity  on  the  part  of  Chinese  lawyers,  with  the 
object  of  re-organising  the  Chinese  legal  system,  and  of  securing 
ultimately  the  abolition  of  extraterritoriality  in  China.  How¬ 
ever,  at  the  Mixed  Court  the  edict  was  construed  (and  there 
only)  as  abolishing  the  use  of  the  bamboo  as  a  punishment ,  but 
this  step  was  regarded  with  disapproval  by  the  foreign  com¬ 
munity  at  Shanghai,  on  the  ground  that  the  remaining  punish¬ 
ments  were  no  sufficient  deterrent,  and  that  the  Settlement,  in 
consequence,  was  being  overrun  by  Chinese  criminals.1  In 
actual  fact,  the  infliction  of  corporal  punishment  at  the  Mixed 
Court  was  not  by  any  means  abolished  by  the  edict  of  1905,  for 
in  1909  the  Municipal  Council  supplied  to  the  Consular  Body 
conclusive  proof  of  the  use  of  the  bamboo,  principally  upon  female 
prisoners,  secretly,  and  in  their  cells.2  Evidence  of  further 
cruelties  was  also  furnished  at  the  same  time. 

The  end  of  the  period  at  present  under  discussion  furnishes 
a  number  of  cases  well  illustrating  the  difficulties  under  which 
the  court  continually  functioned.  In  the  first  place,  the  Chinese 
authorities,  through  the  Mixed  Court  magistrate,  were  continu¬ 
ally  attempting  to  make  their  administrative  power  felt  within 
the  Settlement.  It  has  already  been  noticed  that  the  regula¬ 
tions  of  the  Municipal  Council  were  published  to  the  Chinese 
community  through  the  medium  of  proclamations  issued  by  the 
Mixed  Court  magistrate.  In  the  same  way,  Chinese  laws  wTere 
published,  at  the  instance  of  the  Taotai,  and  with  the  approval  of 

1  Kotenev,  op.  cit.  pp.  136-138.  2  Ibid.  pp.  147-148. 
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the  Taotai.  The  magistrate,  however,  went  farther  than  this, 
and  published  proclamations  which,  inter  alia ,  regulated  the 
slaughter  of  pigs  for  Chinese  consumption  within  the  Settlement, 
and  also  granted  official  approval  to  the  rules  of  certain  Chinese 
mercantile  guilds,  thereby  virtually  turning  them  into  monopolists, 
whose  rules  were  binding  even  on  non-members.  To  these,  the 
Municipal  Council  objected,  and  the  Consular  Body  informed  the 
Taotai  yet  again  that  he  had  no  power  to  interfere  in  the  govern¬ 
ment  of  the  Settlement,  and  that  only  proclamations  concerning 
national  affairs  or  matters  of  importance  affecting  the  public 
generally  could  be  published,  and  then  only  with  the  approval  of 
the  Consular  Body.1  On  the  other  hand,  the  authority  of  the 
Mixed  Court  was  threatened  from  time  to  time  by  the  actions  of 
the  foreign  consuls  themselves.  In  1906  the  Spanish  assessor 
at  the  Mixed  Court  personally  reopened  a  mill  in  the  possession 
of  a  Spanish  subject,  which  had  been  closed  by  order  of  the  Mixed 
Court,  and  the  Spanish  Consul  upheld  his  subordinate,  on  the 
ground  that  his  consent  to  the  stoppage  of  the  mill  had  been  for 
one  month  only,  and  this  time  had  expired.  The  Municipal 
Council,  however,  protested,  and  insisted  that  the  mill  should  not 
be  formally  reopened  until  the  Mixed  Court  had  given  an  order 
authorising  it.  This  was  accordingly  done.  In  a  case  occurring 
three  years  later,  the  Japanese  Consul  initiated  proceedings  against 
the  Min  Hsu-Pao  newspaper,  on  the  ground  that  it  was  publishing 
articles  stimulating  hatred  of  Japanese  subjects  in  Shanghai. 
When  the  trial  occurred,  the  Japanese  assessor  was  sitting. 
Objection  was  raised  to  his  presence,  and  the  sitting  was  adjourned. 
Subsequently  the  magistrate,  acting  on  instructions  from  the 
Taotai,  gave  judgment  without  holding  a  trial  at  all ,  pressure 
having  been  brought  to  bear  by  the  Japanese  Consul-General.2 
Under  these  circumstances,  it  can  scarcely  be  a  matter  for  surprise 
that  the  Chinese  resented  this  consular  pressure  upon  the  adminis¬ 
tration  of  justice  at  the  Mixed  Court,  and  that  they  frequently 
failed  to  distinguish  between  cases  such  as  this,  where  the  pressure 
was  entirely  unjustifiable,  and  other  cases,  where  the  Consular 
Body  intervened  to  prevent  the  usurpation  of  authority  by  Chinese 
officials  outside  the  Settlement,  thus  preventing  grave  miscarriage 
of  justice.3  In  conclusion,  it  must  not  be  omitted  that  the  juris- 

1  Kotenev,  op.  cit.  pp.  159-160.  2  Ibid.  pp.  153-154. 

3  For  examples  of  this  see  Kotenev,  op.  cit.  pp.  154-156. 
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diction  of  the  Mixed  Court  was  gradually  extended,  towards  the 
end  of  this  period,  to  cover  crimes  committed  against  foreigners 
outside,  but  in  the  vicinity  of  the  Settlement,  more  especially  in 
the  harbour,  where  offenders  were  arrested  by  the  River  Police,  a 
Chinese  force  under  the  control  of  the  Commissioner  of  Customs.1 

III.  THE  MIXED  COURT  IN  TRANSITION,  I9II-27 

It  will  have  been  sufficiently  obvious  from  the  preceding 
account  of  the  origin  and  development  of  the  Mixed  Court  that 
the  political  situation  in  China  reacted  constantly  upon  the  Mixed 
Court,  and  in  some  measure  accounted  for  its  somewhat  dis¬ 
appointing  achievements.  Moreover,  each  successive  wave  of 
disorder  in  the  disintegrating  Empire  created  difficult  problems 
for  the  Municipal  Council  and  the  Consular  Body,  both  of  whom 
were  directly  concerned  with  the  preservation  of  order  among 
the  Chinese  community  in  the  International  Settlement.  All 
previous  problems,  however,  were  as  nothing  compared  with 
that  requiring  solution  in  the  latter  part  of  1911. 

In  1910  Cheng  Te-Chuan,  Governor  of  Soo-chou,  put 
forward,  in  a  memorial  to  the  throne,  a  scheme  for  the  abolition 
of  the  Mixed  Court,  and  the  substitution  for  it  of  a  branch 
Court  of  the  Provincial  Supreme  Court,2  under  purely  Chinese 
control.  The  Consular  Body  refused  to  discuss  the  matter, 
holding  it  to  be  in  defiance  of  the  treaties  and  rules  adopted. 
The  local  authorities  accordingly  appealed  to  the  Viceroy  at 
Nanking,  who  in  turn  appealed  to  Peking.  Before  any  definite 
policy  was  adopted,  however,  the  revolution  broke  out  and  spread 
rapidly.  By  the  beginning  of  November,  Shanghai  was  in  the 
control  of  the  insurgents,  the  result  being  that  the  local  officials 
fled  precipitately.  Among  them  were  two  of  the  Mixed  Court 
magistrates,  who  took  with  them  the  funds  which  litigants  had 
deposited  with  the  court.  Immediate  measures  were  therefore 
necessary,  especially  as  the  revolutionaries  were  already  attempt¬ 
ing  to  step  into  the  shoes  of  the  departed  Imperialists  as  far  as 
the  control  of  the  Mixed  Court  was  concerned.  On  the  other 
hand,  the  foreign  community,  which  suffered  considerably  from 
insecurity  at  times  such  as  these,  desired  to  see  the  complete 

1  Mr.  F.  W.  Hadley’s  Report,  1910-12  ;  op.  cit.  p.  163. 

2  Kotenev,  op.  cit.  pp.  151-152,  168. 
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independence  of  the  court  from  Chinese  control  at  length  estab¬ 
lished.  Between  these  two  extremes  the  Consular  Body  attempted 
to  steer  a  middle  course,  and  at  length,  after  considerable  dis¬ 
cussion,  it  forwarded  the  following  notification  to  the  Municipal 
Council,  which  published  it  the  following  day  as  a  proclamation  : 

“  Whereas  a  vast  number  of  Chinese  reside  and  carry  on  business 
in  the  Settlement,  and  for  cases  civil  and  criminal  a  Mixed  Court 
exists.  And  whereas  it  is  essential  for  the  peace  and  good  order  of 
the  said  Settlement  that  the  said  Court,  with  the  prisons  thereto 
attached,  should  continue  to  carry  on  their  functions,  the  Consuls  of 
the  Treaty  Powers  hereby  notify  all  residents  in  the  said  Settlement, 
foreign  and  native  alike,  that  by  virtue  of  their  position  and  authority 
they  have,  as  a  temporary  measure  of  expediency,  confirmed  Messrs. 
Kuan  Chung,  Wang  Chiah-Lai  and  Nieh  Tsung-yi  in  the  offices  they 
already  hold  as  Chinese  Magistrates  of  the  said  Court,  to  act  under 
the  guidance  of  and  in  concert  with  the  Assessors  of  the  said  Consuls 
as  heretofore,  and  have  authorized  the  Council  for  the  foreign  com¬ 
munity  of  Shanghai  to  direct  the  Municipal  Police  to  take  charge  of  the 
prisons  of  the  said  Court  and  to  execute  its  summonses  and  warrants 
when  bearing  the  seals  of  the  proper  consular  Authority,  and  its 
decrees  and  orders  when  countersigned  by  the  proper  Assessor,  and 
to  assist  the  said  Court  to  maintain  and  uphold  the  lawful  authority 
of  the  said  Court  in  every  way.  Wherefore,  know  ye,  all  classes  and 
conditions,  that  the  present  uncertain  state  of  affairs  in  the  Shanghai 
district  does  in  no  way  affect  the  enjoyment  of  all  law-abiding  Chinese 
residents  in  the  said  Settlement  of  their  former  rights,  privileges  and 
immunities,  and  that  anyone  attempting  by  force  or  threat  or  other 
form  of  compulsion  to  interfere  with  any  such  resident  in  the  pursuit 
of  his  lawful  business,  or  by  force  or  threat  or  other  form  of  compulsion 
to  induce  any  such  resident  to  subscribe  to  the  funds  of  any  political 
party  or  society,  will  on  detection  be  arrested  and  punished  as  a 
law-breaker  without  any  leniency.” 

This  proclamation  is  a  curious  document.  It  plainly  shows 
the  disinclination  of  the  Consular  Body  to  do  more  than  was 
absolutely  necessary  to  secure  the  continued  functioning  of  the 
Mixed  Court,  by  confirming  the  remaining  magistrates,  but  it  is 
in  the  highest  degree  improbable  that  any  Chinese  official  would 
have  consented  to  regard  the  proper  sphere  of  the  Mixed  Court 
magistrate  as  action  “  under  the  guidance  of  and  in  concert  with 
the  Assessors  of  the  said  Consuls  as  heretofore  ” — although  this 
is  exactly  the  view  which  the  foreign  community  at  Shanghai 
wished  to  see  adopted. 

On  December  2,  1911,  the  Consular  Body  informed  the 
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Municipal  Council  that  it  had  assumed  temporary  control  of  the 
Mixed  Court,  and  asked  the  Council  to  undertake  to  pay  all 
salaries  and  expenses  of  the  court,  to  receive  all  fines,  and  to 
create  a  separate  financial  office,  under  an  officer  appointed  by  the 
Council.  Further,  the  administrative  functions  of  the  court 
were  now  committed  entirely  to  the  care  of  the  Municipal  Police. 
These  measures  were  admittedly  only  temporary,  and  the  future 
of  the  court  was  now  a  problem  of  some  difficulty,  the  views  of 
the  Chinese  and  the  foreign  communities  at  Shanghai  being 
naturally  at  variance.  After  considerable  discussion  the  Consular 
Body,  on  January  5,  1912,  forwarded  to  the  Council  a  copy  of 
certain  rules  of  procedure  for  the  Mixed  Court  in  civil  cases. 
The  principal  feature  of  these  rules  was  that  they  contemplated 
the  presence  of  a  foreign  Assessor  in  all  cases,  even  where  the 
parties  were  exclusively  Chinese.  For  the  rest,  they  introduced 
several  considerably  overdue  reforms,  including  provision  for 
poor  litigants,  which  (it  may  be  safely  assumed)  would  not  have 
been  introduced  had  the  status  of  the  court  remained  as  it  was 
prior  to  191 1 .  A  further  point  was  the  recognition  of  the  principle 
that  in  cases  where  both  parties  were  Chinese,  foreign  interests 
might  also  be  involved.  In  these  cases,  preference  was  to  be  given 
to  the  Assessor  of  the  nationality  interested.  A  foreign  interest 
is  defined  by  the  rules  as  one  “  where  a  foreigner  or  a  foreign  body 
or  corporation  has  such  an  interest  in  the  decision  of  a  case  that 
he  or  they  will  reap  advantage  from  its  decision.” 

Attempts  have  sometimes  been  made  to  minimise  the  effect  of 
the  changes  of  1911.1  Unquestionably  some  change  was  inevit¬ 
able,  and  it  is  equally  true  that  no  changes  which  had  then  become 
imperative  could  have  been  reconciled  with  the  letter  of  the  treaties 
for  the  simple  reason  that  the  treaties  could  not  possibly  have 
contemplated  a  situation  such  as  that  which  arose  in  the  Inter¬ 
national  Settlement  at  Shanghai  on  the  outbreak  of  the  Revolution. 
As  Sir  Everard  Frazer  had  observed,  on  November  8,  1911  : 

“  the  Republicans  have  already  served  notice  on  various  native  financial 
institutions  in  the  Settlement  of  their  intention  to  send  comptrollers 
and  they  are  believed  to  be  ‘  squeezing  ’  the  rich.  If  they  interfere 
with  note-issuing  banks  there  will  be  a  panic  and  if  they  grab  funds 
ear-marked  for  foreign  obligations  there  will  be  intervention.”  2 

1  See  Kotenev,  op.  cit.  pp.  175-178. 

2  Mr.  F.  W.  Hadley’s  Report  on  the  Mixed  Court,  1910-12. 
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The  security  of  the  Settlement  was  in  the  balance,  and  the 
Consular  Body  had  to  devise  what  measures  it  could  to  meet 
the  situation.  Had  it  not  done  so,  there  would  have  been  dis¬ 
order  and  a  financial  crisis.  After  the  intervention,  it  is  pos¬ 
sible  that  additional  guarantees  for  the  security  of  Shanghai 
would  have  been  exacted,  and  the  Mixed  Court  would  have 
received  a  new  constitution,  but  there  could  have  been  little 
question  that  the  Consular  Body  would  have  failed  in  its  primary 
duty  of  safeguarding  foreign  lives  and  property  at  Shanghai. 
The  foreign  consuls  avoided  this,  and  exceeded  the  treaties  in  the 
process.  For  fifteen  years  Shanghai  daily  witnessed  the  function¬ 
ing  of  a  court  of  Chinese  origin,  which,  through  successive  steps 
of  logical  development,  had  become  completely  cut  off  from  the 
Chinese  judicial  system.  The  complete  independence  of  the 
Mixed  Court  magistrate  from  the  local  authorities  had  at  last 
been  secured.  Future  appointments  were  still  made  by  the 
Chinese  Government  (Republican  after  1911)  but  the  approval  of 
the  Consular  Body  was  necessary ;  and  once  appointed  the 
magistrates  for  the  first  time  enjoyed  security  of  tenure  of  office, 
since  the  consent  of  the  Consular  Body  to  their  removal  was 
essential,  and  then  only  after  an  order  of  the  court,  following 
condemnation  for  an  offence  incompatible  with  the  judicial 
dignity. 

Three  other  points  require  brief  notice.  The  International 
Settlement  itself  had  developed  beyond  all  recognition,  since  the 
Land  Regulations  of  1845.  I*  had  al so  secured  its  complete 
separation  from  political  troubles  in  China.  Under  these  circum¬ 
stances  it  regarded  the  existence  of  a  Chinese  magistracy  within  its 
limits  with  extreme  suspicion,  and  laboured  constantly  to  secure 
complete  control  of  it.  Between  191 1  and  1926  this  ambition  was 
practically  realised.  The  principle  had  been  formulated  that 
even  the  decision  of  purely  Chinese  cases  might  (and  often  did) 
affect  foreign  interests.  A  crime  left  inadequately  punished,  or 
the  escape  of  a  Chinese  debtor  from  his  obligations  to  a  fellow- 
Chinese,  alike  might  assist  in  promoting  that  sense  of  insecurity 
which  hinders  commercial  operations.  Accordingly,  although 
the  Rules  of  1912  defined  the  function  of  the  assessor  as  follows  : 
“  The  Foreign  Assessor  shall  sit  and  watch  the  case,  and  shall  not 
interfere.  He  can,  however,  ask  for  an  explanation  of  the  various 
points  which  may  arise,  and  demand  that  all  documents  in  the 
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case  shall  be  inspected  by  him  ”  ;  in  actual  fact  the  assessor  was 
as  active  in  forming  the  decision  as  the  Chinese  magistrate  himself. 
This  circumstance  was  consistently  resented  by  the  Chinese. 
The  second  point  may  be  briefly  dismissed.  In  1905  the 
Consular  Body  had  initiated  the  practice  of  sending  a  cadet  to 
the  Mixed  Court  to  compile  a  record  of  all  cases  arising  there. 
In  1911  the  cadet’s  office  was  raised,  and  he  became  the  officer 
in  charge  of  the  receipts  of  the  court.  Later  still  he  assumed  the 
full  duties  and  status  of  registrar  ;  whilst  the  practice  of  appoint¬ 
ing  the  Municipal  Police  to  the  administrative  duties  of  the  court 
eventually  resulted  in  the  evolution  of  a  staff  of  foreign  officers  of 
the  court.  The  last  point  connected  with  these  changes  is  the 
exact  character  of  the  International  Mixed  Court — a  question  of 
some  difficulty.  In  the  preceding  account  of  the  growth  of  the 
Mixed  Court,  foreign  influences  have  invariably  been  represented 
as  emanating  from  the  Consular  Body,  and  therefore  as  possess¬ 
ing  an  international  complexion.  It  will  have  been  sufficiently 
obvious,  however,  that  just  as  Great  Britain  has  taken  the  lead  in 
enunciating  Western  policy  towards  China,  so  the  origin  of  the 
court  itself,  as  well  as  numerous  schemes  for  its  improvement,  are 
due  eventually  to  British  consular  officials.  Indeed,  in  the  early 
days,  when  the  Mixed  Court  sat  in  a  portion  of  the  British  Consu¬ 
late,  it  was  regarded  by  some  as  an  appendage  of  the  British 
extraterritorial  system  in  China.  This  wras  an  overstatement, 
but  the  representatives  of  other  foreign  Powrers  regarded  the 
Mixed  Court  as  rather  more  British  in  character  than  we  ourselves 
were  prepared  to  admit.  Thus,  M.  Soulie  de  Morant,  for  many 
years  an  official  in  the  French  Consular  Service  at  Shanghai, 
writes  : 

“  A  Shanghai,  ou  les  deux  cours  francaise  et  internationale  (celle- 
ci,  en  fait,  nettement  anglo-saxonne)  ont  des  constants  rapports 
puisque  leurs  circonscriptions  se  touchent,  les  Fran9ais  ont  su  con- 
server  leur  ideal  national,  tres  different  de  celui  qui  regne  dans  la 
Cour  mixte  internationale  et  que  des  efforts  incessants,  parfois  violents, 
n’ont  pu  nous  imposer. 

“  Les  Fran9ais  continuent  de  voir  dans  les  Cours  Mixtes  des 
tribunaux  d’arbitrage  pour  les  affaires  mixtes.  Les  deux  juges  ont 
pouvoirs  egaux,  et  le  mot  assesseur  ne  doit  jamais  etre  employe  pour  le 
juge  fran9ais,  surtout  avec  le  sens  de  assessor.  Pour  lois,  Ton  applique 
l’equite,  c’est-a-dire  des  principes  generaux  de  droit  et  de  morale 
publique  (les  m ernes  en  tous  pays)  mais  non  des  codes  ;  Ton  applique 
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aussi  les  coutumes  locales.  Quand  il  s’agit  d’affaires  Chinoises,  les 
Fran9ais  estiment  que  par  leurs  traites,  et  par  consequent,  par  ordre 
du  gouvernement  Chinois,  leur  juge  est  associe  au  juge  Chinois 
siegeant  dans  son  tribunal,  lequel  en  effet  est  regulier  aux  yeux  de 
l’ancienne  loi  Chinoise  :  le  juge  frangais,  par  commission  donnee  aux 
termes  des  traites,  devient  en  quelque  sort  un  juge  Chinois. 

“  La  conception  anglo-saxonne  est  que  la  nationality  du  defendeur 
ou  accuse  determine  le  juge  qui  preside  et  les  lois  appliquees.  Le 
juge  de  la  nationality  du  demandeur  est  un  assessor ,  a  pouvoirs  plus 
etendus  cependant  que,  selon  la  loi  anglaise,  de  ‘  surveiller  les  debats 
dans  l’interet  de  la  justice,’  et  en  registrer  son  dissentiment  sur  le 
jugement  auquel  il  n’a  pas  voix.  La  loi  americaine,  plus  large,  donne 
a  Y assessor  ou  associate ,  le  droit  d’interroger  les  temoins,  mais  non  de 
participer  au  jugement.  Il  ne  s’agit  plus  de  sentence  arbitrale,  mais 
de  jugement  dans  les  formes  prescrites  par  les  lois  anglo-americaines. 

“  L’on  ne  saurait  trop  se  penetrer  de  cette  opposition  de  concep¬ 
tions  juridiques,  surtout  quand  il  s’agit  des  Cours  mixtes  de  Shanghai.” 1 

The  criticism  is  just.  There  can  be  no  question  that  Anglo- 
American  juridical  conceptions  have  predominated  in  the  history 
of  the  Mixed  Court. 

One  immediate  consequence  of  the  separation  of  the  Mixed 
Court  from  the  Chinese  legal  system  was  the  immediate  extension 
of  its  criminal  jurisdiction.  On  June  18,  1912,  three  prisoners 
were  sentenced  to  imprisonment  for  life,  for  twenty-five  years, 
and  for  ten  years  respectively.2  In  November  1914  a  sentence 
of  capital  punishment  was  pronounced  by  the  court.  Banish¬ 
ment  from  the  Settlement  and  corporal  punishment  (this  time  in 
the  form  adopted  in  Western  countries)  were  other  forms  of 
punishment  utilised  at  this  period.  Moreover,  the  new  Chinese 
Provisional  Criminal  Code,  promulgated  by  the  Republic  in  1912, 
was  adopted  in  the  Mixed  Court,  almost  immediately  afterwards. 

The  court  as  constituted  after  1911  still  continued  to  exhibit 
a  number  of  important  defects  in  its  working.  Some  of  these 
were  a  legacy  from  the  old  regime,  others  were  a  direct  conse¬ 
quence  of  the  changes.  Among  the  former  may  be  classed  the 
old  difficulty  regarding  the  rendition  of  absconding  criminals 
between  the  Chinese  and  the  Settlement  authorities.  Rules  to 
regulate  this  question  were  drawn  up  in  1912,  but  the 
Republican  authorities  refused  to  act  on  them,  and  eventually 


1  Extraterritoriality  et  Intbrlts  Etrangers  en  Chine  (Paris,  1925),  pp.  1 71-172 

2  Case  of  Chen  Hsi-Kuei,  Li  Yu-shan,  and  Hsu  Chun-shan  (Mixed  Court 
Registrar’s  Report,  June  1912). 
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the  Mixed  Court  was  instructed  by  the  Consular  Body  only  to 
surrender  persons  accused  by  the  Chinese  authorities  when  the 
latter  consented  to  surrender  persons  charged  by  the  Settlement 
authorities,  or  any  defendant  or  witness  required  for  civil  suits — 
hardly  a  satisfactory  arrangement.  Further,  partly  as  a  result  of 
the  chaotic  system  of  keeping  the  court  records,  practised  by 
former  Mixed  Court  officers,  partly  as  a  result  of  the  increase  of 
litigation,  following  the  changes  of  1911,  and  partly  as  a  result  of 
inadequate  accommodation  for  divisions  of  the  court  to  sit,  the  work 
of  the  court  fell  badly  into  arrears.  Eleven  months  were  required 
before  a  civil  petition  reached  the  first  hearing  stage  in  1916. 1 
This  defect  was  gradually  remedied  ;  but  a  more  serious  one  was 
lack  of  uniformity  in  the  court’s  practice,  due  to  the  different 
nationalities  of  the  assessors  and  the  inadequacy  of  the  temporary 
rules  of  1912.  A  committee  was  formed  in  1914  to  devise  a  fresh 
code  of  rules,  and  those  formerly  in  use  at  the  British  Supreme 
Court  at  Shanghai  were  taken  as  a  model.  After  submission  to 
the  British  assessors  for  consideration,  the  new  code  was  com¬ 
municated  by  the  Registrar  of  the  Mixed  Court  to  the  counsel  on 
the  court’s  roll,  but  the  American  Consul-General  not  un¬ 
naturally  objected  to  their  introduction,  since  no  American 
authority  or  counsel  had  enjoyed  the  opportunity  of  considering 
them.  Eventually,  however,  this  objection  was  withdrawn,  and 
the  rules  were  generally  accepted. 

A  final  difficulty  connected  with  the  new  system  was  the 
absence  of  a  regular  court  of  appeal  for  civil  cases.  In  former 
days  the  Taotai  had  constituted  such  a  court  where  Chinese  alone 
were  concerned,  and  the  Taotai  and  the  consul  involved,  where  the 
plaintiff  was  a  foreigner.  A  court  of  this  type  was  now  impossible 
for  two  reasons.  In  the  first  place,  the  Chinese  Republic  had  at 
long  last  separated  the  judicial  and  administrative  functions,  so 
that  the  Taotai,  as  an  administrative  officer,  would  no  longer  have 
been  a  competent  judge,  and  secondly,  the  Consular  Body  had 
removed  the  Mixed  Court  magistrates  from  the  control  of  the 
Taotai,  or  rather,  his  successor  under  the  Republic,  the  Com¬ 
missioner  for  Foreign  Affairs.  There  was  a  further  difficulty  in 
the  fact  that  the  Civil  War  was  still  in  progress,  and  to  recognise 
the  judicial  capacity  of  the  nominee  of  one  party  at  the  expense  of 
the  other  would  have  unduly  favoured  one  side,  more  especially, 

1  Kotenev,  op.  cit.  p.  194. 
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as  occurred  on  one  occasion,  two  Commissioners  of  Foreign 
Affairs,  one  from  each  party,  might  be  present  in  the  Settlement 
at  the  same  time. 

Under  the  circumstances,  the  assessors  suggested  that  in 
mixed  cases  the  Court  of  Appeal  in  civil  cases  should  comprise 
the  consul  of  the  nationality  interested,  as  President,  the  senior 
magistrate,  and  an  assessor  appointed  by  the  President.  In 
purely  Chinese  cases  the  consuls  in  rotation,  the  senior  magistrate, 
and  the  senior  assessor  were  to  sit.  In  criminal  cases,  the  only 
provision  was  for  a  re-hearing  where  the  facts  warranted  it.1 
The  Chinese,  however,  attempted  to  introduce  a  rival  system,  and 
acting  on  instructions  from  the  Central  Government,  the  Com¬ 
missioner  of  Foreign  Affairs  in  December  1915  actually  held 
sessions  of  the  “  Court  of  Appeal,”  under  the  direction  of  the 
Shanghai  City  Magistrate.  The  Municipal  Council,  however, 
informed  the  Consular  Body  that  if  the  irregularity  continued,  it 
would  be  compelled  to  authorise  the  arrest  of  officials  who  entered 
the  Settlement  for  such  a  purpose,  and  the  court  suddenly  ceased 
to  function.  Meanwhile,  the  proposal  of  the  assessors  had  been 
dropped,  and  the  only  procedure  open  to  dissatisfied  litigants  was, 
after  a  short  time,  to  petition  for  a  re-hearing  in  somewhat  the 
same  manner  as  was  adopted  in  criminal  cases — an  exceedingly 
unsatisfactory  state  of  affairs. 

The  declaration  of  war  by  China  on  Germany  and  Austria- 
Hungary  in  1917  created  a  number  of  problems  in  the  Foreign 
Settlement  at  Shanghai,  requiring  solution  by  the  Mixed  Court. 
As  far  as  enemy  property  was  concerned,  the  Commissioner  of 
Foreign  Affairs  applied  for,  and  obtained,  permission  to  seal 
premises  occupied  by  German  and  Austrian  state  and  public 
institutions  until  China  had  established  a  Committee  for  the 
Liquidation  of  Enemy  Property.  German  and  Austrian  lawyers 
were  prohibited  from  practising  at  the  Mixed  Court,  and  German 
and  Austrian  subjects  were  prohibited,  by  Municipal  Regulation, 
from  entering  or  residing  in  the  Settlement  without  a  licence. 
The  validity  of  this  regulation  was  contested  unsuccessfully  by 
Herr  G.  Sinnecker,  a  German  subject,  on  October  1917  on  the 
ground  that  the  Municipal  Council  derived  no  authority  from 
the  sovereign  power  of  China  to  issue  such  a  rule.  In  the  sphere 
of  private  law  the  Mixed  Court  held  that  the  existence  of  a  state  of 

1  North  China  Herald,  March  22,  1913. 
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war  terminated  all  contracts  between  Chinese  subjects  and  those 
of  the  Central  Powers,  and  prevented  the  latter  from  suing. 

On  the  conclusion  of  peace  with  the  Central  Powers,  China 
undertook  on  the  abolition  of  German  extraterritorial  rights  to 
hear  lawsuits  of  Germans  in  China  in  modern  courts,  and  that,  in 
regard  to  the  Mixed  Court,  “  the  Chinese  Government  will  in 
future  try  to  find  a  solution  so  as  to  ensure  justice  and  fairness  to 
all  the  parties  concerned.”  1  On  this  ground  German  subjects 
at  Shanghai  contested  the  competence  of  the  Mixed  Court  to 
hear  cases  in  which  they  were  involved,  but  the  court  ruled  that, 
until  the  arrangements  projected  with  Germany  were  completed, 
and  the  new  court  with  jurisdiction  over  Germans  instituted,  the 
Mixed  Court  must  continue  to  exercise  such  jurisdiction.2  At  the 
same  time,  since  Germany  had  renounced  her  extraterritorial 
rights,  she  was  not  entitled  to  appoint  an  assessor  to  the  Mixed 
Court.  Subsequently,  however,  the  Consular  Body,  with  the 
approval  of  the  ministers  at  Peking,  designated  Dutch,  Norwegian, 
and  Swiss  assessors  as  appropriate  for  the  hearing  of  cases  to 
which  German  subjects  were  parties.3  Such  cases  were  tried  by 
Chinese  law,  which  included  certain  “  Rules  for  the  Application 
of  Foreign  Laws,”  which  in  turn  allowed  the  application  of 
German  law  in  a  number  of  particulars  affecting  personal  status. 
Austrian  and  Hungarian  subjects  were  in  the  same  position. 
Following  the  conclusion  of  the  Sino- Soviet  Agreement  of 
May  31,  1924,  Russian  subjects  had  a  similar  status  before  the 
court.  One  point  of  some  practical  importance  has  arisen  in 
such  cases,  however,  and  still  awaits  solution.  The  “  Rules  for 
the  Application  of  Foreign  Laws  ”  permit  the  application  of 
Russian  law  for  various  purposes.  The  new  Soviet  Codes,  how¬ 
ever,  differ  widely  from  those  of  Imperial  Russia.  Soviet 
Russians  claim  the  application  of  the  new  codes,  refugees  of  the 
old  regime  the  application  of  the  old.  As  far  as  the  new  laws  are 
concerned,  many  of  these  conflict  fundamentally  with  the  principles 
of  modern  Chinese  law.  No  accurate  forecast  is  possible  of  the 
ultimate  solution  of  this  legal  conundrum. 

Political  cases,  after  the  court  had  become  more  directly 
subject  to  the  control  of  the  Consular  Body,  required  a  somewhat 

1  Chinese  Declaration  of  May  20,  1921,  par.  3. 

2  X.  Bittel  v.  M.  Futter er,  October  25,  1921. 

3  Kotenev,  op.  cit.  pp.  223-224. 
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different  treatment  from  that  adopted  before  1911,  owing  to  the 
continuance  of  the  Civil  War.  To  have  handed  over  persons  to 
the  mercy  of  the  Chinese  when  the  criminal  charge  was  merely 
a  cloak  for  the  furtherance  of  political  aims  would  have  been 
contrary  alike  to  the  policy  of  the  Settlement  authorities  and  the 
principles  of  natural  justice.  Accordingly,  the  Mixed  Court 
demanded  the  establishment  of  a  definitely  criminal  charge, 
where  a  bona  fide  resident  of  the  Settlement  was  concerned  ; 
where  the  accused  had  merely  fled  to  the  Settlement  for  protection 
the  Mixed  Court  required  only  the  establishment  of  some  evidence 
to  support  the  accusation.  Where  a  criminal  charge  was  not 
established  against  a  Settlement  resident  extradition  was  refused, 
but  the  Court,  acting  on  the  direction  of  the  Consular  Body,  in 
some  cases,  ordered  deportation  by  sea.1  Eventually,  the  Mixed 
Court  adopted  the  practice  of  trying  the  accused  on  the  criminal 
parts  of  the  charge,  and  inflicting  punishment,  and  then,  if  the 
circumstances  warranted  it,  the  court  would  authorise  the  sur¬ 
render  of  the  accused  at  the  expiration  of  the  sentence  to  the 
Chinese  authorities.2  Non-residents,  however,  were  still  handed 
over  to  the  Chinese  authorities  for  trial  and  punishment,  where 
sufficient  evidence  of  criminality  was  produced.3  Both  in  civil 
and  criminal  cases,  the  Mixed  Court  was  not  influenced  by  the 
rank  of  the  parties  to  the  dispute,  but  attempted  a  consistent 
application  of  the  rules  it  had  framed  to  meet  the  exceptional 
situation.  Thus,  in  August  1916  three  members  of  the  Chinese 
Parliament,  a  Chinese  General,  and  some  others  were  charged 
before  the  Mixed  Court  with  being  in  possession  of  opium, 
illegally  smuggled  into  the  Settlement  by  them.  Three  of  them 
were  imprisoned,  another  was  fined  1000  taels,  and  the  rest 
(including  the  General)  were  acquitted.  Again,  a  case  of  extreme 
importance  occurred  in  1920.  Dr.  Sun  Yat  Sen  and  Dr.  Wu 
Ting-fang,  two  leading  members  of  the  Canton  Government, 
took  refuge  in  the  Settlement,  in  consequence  of  political  differences 
resulting  in  the  accession  to  power  of  the  Opposition  party  at 
Canton.  They  brought  with  them  the  funds  derived  from  the 
surplus  of  the  Customs  revenue,  a  portion  of  which  had  been 
allocated  to  the  Southern  Government  after  its  separation  from 

1  Case  of  Wong  Tze-ting,  October-November  1913.  Case  of  Hsuing  Sen 
alias  Huang  Tzu-ling,  November  1913. 

2  Case  of  Kuen  Peng,  July  and  August  1914. 

3  Case  of  Ling  Zung-zee,  December  1914. 
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the  North.  On  April  17,  however,  Chang  Shih-chao,  representing 
the  existing  Southern  Government,  applied  to  the  Mixed  Court 
for  an  injunction  to  restrain  Dr.  Wu  Ting-fang  (who,  as  former 
Finance  Minister,  had  custody  of  the  funds)  from  withdrawing 
any  of  the  money  from  Shanghai  banks,  until  the  question  of  its 
final  disposal  was  determined.  The  court  granted  the  injunction, 
holding  that  it  would  be  unfair  to  allow  a  person,  on  the  plea  of 
politics,  to  take  refuge  in  the  Settlement  with  property  ownership 
of  which  was  in  dispute,  which  he  feared  would  be  wrested  from 
him  if  he  remained  within  Chinese  jurisdiction,  and  to  deny 
assistance  to  an  aggrieved  party  who  had  used  due  diligence, 
whilst  allowing  the  other  to  go  unhindered.1  On  the  other 
hand,  republican  officials  enjoyed  the  same  protection  from  the 
Mixed  Court  that  the  imperial  officials  had  formerly  done,  and 
in  October  1919  Tih  Tsao-sung  and  Zua-Zoong-luai,  editors  of 
the  Republican  Daily  News ,  were  punished  for  publishing  a 
malicious  libel  upon  the  President  of  China  and  other  high 
officers  of  the  Peking  Government.2 

The  period  between  1911  and  1925  was  also  important  in 
regard  to  the  steadily  extending  jurisdiction  of  the  Mixed  Court. 
In  criminal  matters,  as  has  been  noticed,  capital  punishment  was 
inflicted,  although  the  actual  execution  was  left  to  the  Chinese 
military  authorities.  It  has  also  been  observed  that  cases  arising 
on  vessels  within  the  port  of  Shanghai  were  also  within  the 
jurisdiction  of  the  Mixed  Court.  This  extended  both  to  civil 
and  to  criminal  cases.  Moreover,  certain  roads  owned  by  the 
Municipal  Council,  but  beyond  the  limits  of  the  Settlement,  were 
also  deemed  to  be  within  the  court’s  jurisdiction,  whilst  in  1921 
the  court  held  that  a  temporary  sojourn  of  a  party  to  a  civil  case 
within  the  Settlement  renders  him  subject  to  the  court’s  juris¬ 
diction,  even  if  his  permanent  home  is  outside.3  Lastly,  the  court 
had  to  deal  with  the  problem  of  Chinese  who  registered  at  foreign 
consulates,  and  then  claimed  the  protection  of  the  foreign  consular 
courts.  The  greater  treaty  Powers  had  always  refused  to  grant 
such  registration,  unless  the  relation  of  protector  and  protege  was 
intended  to  be  permanent.  Lesser  Powers,  however,  were  not  so 
conscientious,  and  in  1922  the  Mixed  Court  refused  to  admit  the 
validity  of  two  registrations  at  the*  Spanish  Consulate,  requiring  a 

1  North  China  Herald,  May  i  and  June  5,  1920. 

2  Ibid.  October  11,  1919.  3  Ibid.  January  8,  1921. 
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certificate  from  the  Chinese  authorities,  exempting  the  parties 
concerned  from  Chinese  jurisdiction.  Finally,  in  Tokien  Assenal 
v.  Pang  Sung-chin  on  May  n,  1922,  the  court  declared  that  it 
would  look  behind  the  registration  into  the  entire  circumstances 
of  the  case,  to  ascertain  the  place  of  birth,  domicile,  and  general 
character  of  the  party  claiming  immunity.  Only  if  these  points 
were  settled  satisfactorily  would  the  court  admit  the  validity  of  the 
registration. 

It  must  not  be  supposed  that  the  Chinese  at  any  time 
acquiesced  in  the  arrangements  made  by  the  Consular  Body  in 
1911,  and  in  June  1914  the  Diplomatic  Body  at  Peking  agreed  to 
the  return  of  the  Mixed  Court  to  Chinese  control,  on  condition 
that  the  magistrates  should  receive  the  approval  of  the  Consular 
Body  at  Shanghai,  that  the  foreign  assessor  should  continue  to  be 
present  in  Chinese  civil  cases,  that  criminal  punishments  exceed¬ 
ing  five  years  imprisonment  should  be  inflicted  by  the  court  itself, 
and  that  capital  punishment  should  take  place  inside  the  Settle¬ 
ment.  The  Diplomatic  Body  also  required  that  all  prisons  under 
the  control  of  the  court  should  be  administered  by  the  Municipal 
Police,  who  should  also  execute  the  administrative  duties  of  the 
court.  Appeals  were  to  be  heard  by  the  Commissioner  of 
Foreign  Affairs  and  the  Consul  in  mixed  cases,  and  all  financial 
and  administrative  affairs  of  the  court  were  to  be  in  the  hands  of 
a  foreign  inspector.  It  will  thus  be  seen  that  an  appreciable  advance 
on  the  conditions  prevailing  before  1911  was  contemplated.  No 
settlement  was  possible  on  this  basis,  however,  and  the  matter 
was  postponed  until  the  end  of  the  Great  War.  The  Chinese 
Peace  Delegation  to  Versailles  in  1919  put  forward,  as  one  of  the 
questions  affecting  China,  the  extraterritoriality  issue,  demanding 
its  eventual  abolition.  Special  attention,  however,  was  paid  to 
the  position  of  foreign  concessions  and  settlements,  and  more 
especially  the  International  Settlement  at  Shanghai.  The  Chinese 
delegates  urged  : 

“  The  Concessions  and  Settlements  are  busy  commercial  centres 
in  China  which  have  played  an  important  part  in  the  development  of 
her  foreign  trade  and  which  have  contributed  in  no  small  measure 
to  the  prosperity  of  the  Chinese  people.  But  they  have  at  the  same 
time  brought  into  existence  certain  practices  and  claims  on  the  part 
of  the  foreign  authorities  of  the  Concessions  for  power  and  juris¬ 
diction  which  have  at  once  impaired  the  sovereignty  of  China  and 
hampered  her  work  of  administration. 
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“  For  one  thing,  China  has  been  denied  her  right  of  plenary  juris¬ 
diction  over  her  own  citizens  residing  within  the  Concessions.  For 
example,  Chinese  residents  therein  cannot  be  arrested  by  Chinese 
authorities  except  with  the  approval  of  the  Consul  of  the  State  in 
whose  favour  the  Concession  has  been  granted,  or,  if  in  the  Inter¬ 
national  Settlement  at  Shanghai,  of  the  Senior  Consul  ;  and  if  the 
particular  Chinese  is  in  some  way  connected  with  a  foreign  firm  or 
family,  then  the  consent  of  the  Consul  of  the  State  to  which  such 
firm  or  family  belongs  must  also  be  obtained.  If  in  the  International 
Settlement  at  Shanghai  a  Chinese  commits  a  crime  on  another  Chinese, 
or  is  sued  by  another  Chinese,  he,  even  though  the  case  involves  no 
foreigner  or  foreign  interests,  must  be  tried  before  a  Mixed  Court, 
wherein  a  foreign  Assessor  not  only  watches  the  proceedings  but 
virtually  tries  and  decides  the  case.  If  Chinese  fugitives  from  justice 
take  shelter  within  the  Concession,  they  cannot  be  reached  by  the 
Chinese  authorities,  except  when  the  warrants  are  approved  by  the 
foreign  authorities  of  the  Concession.” 

The  delegation,  therefore,  made  the  following  proposals  for 
the  immediate  alteration  in  the  existing  system,  pending  the  final 
restoration  of  the  Concessions  and  Settlements  : 

(1)  That  Chinese  citizens  should  have  the  right  to  own  land 
in  all  the  Concessions  and  Settlements  under  the  same  conditions 
as  foreigners. 

(2)  That  they  should  have  the  right  to  vote  in  the  elections 
of  members  of  the  Municipal  Councils,  and  the  right  to  be 
elected. 

(3)  That  warrants  issued  and  judgments  delivered  by  com¬ 
petent  Chinese  Courts  outside  the  Concessions  should  be  executed 
within  the  Concessions,  without  being  subjected  to  any  type  of 
revision  by  the  foreign  authorities. 

(4)  That  in  no  Concession  would  a  foreign  assessor  be  allowed 
to  take  part  in  the  trial  or  decision  of  cases  involving  Chinese 
citizens  only. 

These  proposals  were  not  accepted  by  the  Peace  Conference, 
and  the  Washington  Conference  also  failed  to  reach  any  decision 
upon  the  Mixed  Court,  apart  from  the  general  question  of  extra¬ 
territoriality.  Following  the  conferences,  the  more  extreme 
sections  of  Chinese  opinion,  headed  by  a  number  of  irresponsible 
student-agitators,  inaugurated  a  continuous  campaign  of  denuncia¬ 
tion  and  agitation,  aiming  at  the  recovery  of  control  of  the  court 
by  other  than  diplomatic  means.  In  1924,  however,  the  Chinese 
Government  submitted  proposals  to  the  Diplomatic  Body  for  the 
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rendition  of  the  court  which  seemed  to  provide  an  acceptable 
basis  for  negotiation.  The  court  was  henceforth  to  be  known  as 
the  “  Special  Court  of  Shanghai  ”  ;  foreign  assessors  were  to  sit 
in  cases  affecting  foreigners,  or  where  a  Chinese  infringed  the 
Municipal  Regulations.  Jurisdiction  was  to  extend  to  all  criminal 
cases,  but  sentences  of  ten  years  imprisonment  required  the 
approval  of  the  Ministry  of  Justice  ;  the  Municipal  Police  were 
to  control  the  Mixed  Court  prisons,  and  a  foreign  clerk  was  to 
supervise  the  revenues  and  expenditure  of  the  court.  Appeals 
in  mixed  cases  could  be  lodged  by  either  side,  and  were  to  be 
heard  by  a  new  judge  and  a  new  assessor.  Political  upheavals 
in  the  vicinity  of  the  capital  prevented  the  solution  of  the  question 
in  1924.  Meanwhile  the  American  Bar  Association  at  Shanghai 
drew  up  and  forwarded  to  the  American  Minister  a  series  of  pro¬ 
posals,  envisaging  the  establishment  of  a  powerful  Mixed  Court 
with  Western  judges  of  high  standing  and  integrity,  an  appellate 
court  within  the  Settlement,  with  the  possibility  of  a  further 
appeal  to  the  Supreme  Court  at  Peking  ;  the  proper  enforcement 
of  Mixed  Court  judgments  in  China  ;  pleadings  in  English  and 
Chinese  ;  and,  finally,  “  the  rendition  should  be  clearly  defined 
not  to  exceed  the  handing  back  of  Chinese  civil  case  jurisdiction 
and  not  before  the  Commission  for  Investigation  of  the  Judicial 
System  and  the  methods  of  judicial  administration  of  China,  as 
provided  by  the  Washington  Conference,  has  completed  its  work.” 

These  suggestions  incorporate  what  has  always  been  the 
aspiration  of  many  who  have  been  connected  with  the  Mixed 
Court — the  establishment  of  a  powerful  court,  on  a  truly  inter¬ 
national  basis,  working  in  harmony  with  a  reformed  Chinese 
judiciary. 

Meanwhile,  the  year  1925  proved  an  eventful  one  for  both 
Shanghai  and  the  Mixed  Court.  Towards  the  end  of  the  previous 
year  there  had  been  plain  evidence  in  many  parts  of  China  of  the 
spread  of  Bolshevist  propaganda  of  an  extreme  type.  Coinciding 
with  this  was  the  revival  of  anti-foreign  agitation,  actively  stimu¬ 
lated  by  Chinese  students.  In  1925  the  peace  and  good  order  of 
the  International  Settlement  at  Shanghai  became  menaced  by  it, 
and  the  Municipal  Council  at  last  decided  to  take  action.  Early 
in  January  the  Municipal  Police  paid  a  visit  to  the  Shanghai 
University  and  discovered  a  number  of  volumes  (amounting  to 
several  hundred)  and  other  literature,  in  Chinese  and  English, 
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advocating  communist  principles  of  a  subversive  nature.  The 
Vice-Principal,  Zau  Lih-tsz,  was  accordingly  charged  with  keep¬ 
ing  this  literature  on  the  University  premises,  contrary  to 
Article  13  of  the  Law  of  Publications,  1914,  which  states  : 

“If  it  appears  that  any  books,  writings,  pictures  or  drawings, 
which  are  forbidden  from  being  published  by  the  provisions  of 
Article  11,  have  nevertheless  been  published  ;  or  any  books,  writings, 
pictures,  or  drawings,  which  are  forbidden  from  being  circulated  or 
put  up  for  sale  by  the  provisions  of  Article  12,  have  nevertheless  been 
circulated  or  put  up  for  sale  ;  in  either  case  the  Local  Police  office 
may,  if  deemed  necessary,  confiscate  the  manuscript  or  printing  type.” 

Article  11  proscribed  inter  alia  books,  writings,  pictures,  or 
drawings  calculated  to  incite  revolt,  to  obstruct  the  administration 
of  peace  and  order,  or  to  impair  good  customs  and  morality. 
There  was  some  difficulty  concerning  the  application  of  this  law, 
as  it  had  been  promulgated  by  President  Yuan  Shih-Kai,  without 
the  sanction  of  Parliament,  and  counsel  for  the  defence  also  urged 
that  communist  doctrine  was  not  illegal  in  China.  The  Mixed 
Court,  however,  decided  to  follow  it,  and  the  books  were  con¬ 
fiscated,  the  defendant  being  required  to  enter  into  a  bond  of 
$1000  as  a  guarantee  of  future  good  conduct.  A  month  after¬ 
wards  Zau  Lih-tsz  and  two  others  were  again  charged  before  the 
Mixed  Court,  as  editors  of  three  Chinese  newspapers — Ming-Kuo- 
Pao ,  Shanghai  Journal  of  Commerce ,  and  Chun-Hua-Hsin-Pao — 
with  failing  to  publish  in  their  papers  the  particulars  of  the  editor 
and  printer  required  by  Article  3  of  the  Law  of  Publications, 
and  with  printing  and  publishing  certain  matters  tending  to 
a  breach  of  the  peace,  contrary  to  Article  1 1 .  The  article  com¬ 
plained  of  was  an  appeal  to  workers  in  Japanese  cotton  mills  in 
Shanghai  to  rise  up  and  oppose  Japanese  capitalists," the  presence 
of  whose  mills  on  Chinese  soil  constituted  “  an  encroachment 
upon  China’s  sovereign  rights.”  According  to  the  article  also, 
the  Japanese  owners  treated  Chinese  employees  as  “  slaves,” 
“  cows,”  and  “  horses.”  Zau  Lih-tsz  was  also  charged  with  being 
an  undesirable,  and  a  menace  to  the  peace  of  the  Settlement. 
In  this  case  the  Mixed  Court  followed  its  former  decision,  and 
fined  the  three  accused.1 

Meanwhile,  as  a  result  of  violence  exercised  and  attempted  by 

1  The  Chinese  Republic  repealed  the  Law  of  Publications  on  January  29, 
1926,  as  a  result  of  the  agitation  of  workers’  unions. 
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Chinese  strikers  from  the  Japanese  mills  already  mentioned, 
fifty-eight  persons  appeared  before  the  Mixed  Court  in  February 
and  March  on  various  charges  arising  out  of  the  strike.  It  should 
be  noticed  that  the  Japanese  Assessor  sat  during  these  trials. 
Fifty-two  of  the  accused  were  fined,  two  released  on  signing 
bonds  for  their  future  good  behaviour,  and  four  were  acquitted. 
Finally,  on  May  30  and  June  1,  extensive  rioting  occurred  in 
Shanghai,  as  a  result  of  inflammatory  speeches  made  by  a  number 
of  students  and  others  (most  of  them  from  the  Shanghai  Uni¬ 
versity)  concerning  the  continued  strike  at  the  Japanese  cotton 
mills.  During  the  progress  of  the  riots  the  mob  attacked  Louza 
Police  Station,  rebuilt  since  1905,  when  it  was  burned  to  the 
ground  during  similar  riots,  and  the  police,  at  the  last  possible 
moment,  fired  and  thereby  prevented  the  station  being  stormed. 
As  a  result  twelve  were  killed  and  seventeen  wounded.  In  the 
rioting  of  June  1  a  motor-car  was  destroyed  before  police  inter¬ 
vention  was  possible.  Moreover,  on  June  3  the  police  searched 
the  Shanghai  University  and  discovered  a  further  mass  of  litera¬ 
ture,  calling  on  the  native  workers  to  rise  up  and  organise  a  general 
strike  against  the  foreigners,  and  establishing  the  connection 
between  some  of  the  rioters  and  Russian  Communists. 

In  connection  with  the  riots  of  May  30  fifty-three  persons 
(including  forty-seven  students)  were  charged  with  two  offences 
under  the  Provisional  Criminal  Code,  Articles  164  and  165,  and  with 
a  further  offence  against  Article  n  of  the  Law  of  Publications. 
The  prosecution  attempted  to  establish  the  connection  between 
the  riots  and  the  Communist  activities  of  the  Shanghai  University. 
The  defence,  on  the  other  hand,  took  the  line  that  the  demonstra¬ 
tion  was  innocent  and  patriotic,  and  that  the  crowd  did  not  disperse 
when  commanded  to  do  so  because  the  crowd  was  too  dense. 
The  court  found  the  accused  guilty,  but  treated  them  with 
extreme  leniency  on  account  of  their  youth,  bail  being  forfeited 
of  those  who  failed  to  appear,  and  the  rest  being  released  on  sign¬ 
ing  a  bond  to  keep  the  peace  in  future.  As  a  result  of  the  loss  of 
life  on  May  30,  1925,  two  commissions,  one  diplomatic,  the  other 
judicial,  proceeded  to  Shanghai  to  investigate.  The  Diplomatic 
Commission’s  report  absolved  the  police  from  blame  for  the 
firing,  but  noted  the  extreme  negligence  of  the  Chinese  authorities 
in  failing  to  preserve  a  firm  control  over  the  Chinese  districts 
of  Shanghai.  The  J udicial  Commission  contained  three  members, 
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representing  Great  Britain,  Japan,  and  the  United  States.  The 
two  former  held  the  firing  to  be  fully  justified.  The  latter  held 
that  under  the  circumstances  the  firing  was  justified,  but  that  the 
Commissioner  of  Police  had  been  negligent  in  leaving  his  duties 
on  the  day  in  question,  and  that  “  his  presence  and  his  personal 
direction  of  his  police  force  at  Louza  Station  as  late  as  3.15  a.m. 
on  May  30,  1925,  might  have  saved  the  lives  of  some  innocent 
persons.” 

The  immediate  consequence  of  the  Shanghai  riots  was 
a  determination,  on  the  part  of  the  Chinese,  to  recover  control  of 
the  Mixed  Court  at  all  costs.  During  June  the  Chinese  Govern¬ 
ment  made  several  attempts  to  secure  its  unconditional  rendition, 
whilst  the  Chinese  Ministry  of  Justice  made  a  frontal  attack  upon 
the  court  by  publishing  in  the  Peking  Gazette  a  notice  stating 
that,  “  as  the  Shanghai  Mixed  Court  is  not  a  legally  constituted 
judicial  Tribunal,  any  decision  given  in  a  civil  matter  by  the 
Court  cannot  be  recognised,  as  to  render  assistance  by  way  of 
execution.”  1  The  effect  of  this  was  to  confine  the  court’s  power 
of  execution  to  the  International  and  French  Concessions  only, 
constant  opposition  being  experienced  from  the  native  authorities, 
and  a  partial  boycott  of  the  court  by  the  Chinese  being  attempted 
for  a  short  time.  Under  these  circumstances,  the  Diplomatic 
Body  decided  to  press  the  negotiations  for  the  rendition  of  the 
court  as  much  as  possible.  Moreover,  in  contemplation  of  the 
difficult  political  situation,  foreign  opinion  in  Shanghai  had 
changed  somewhat,  and  on  August  31,  1925,  at  a  joint  meeting 
of  the  British  Chamber  of  Commerce  and  the  Shanghai  branch 
of  the  China  Association,  it  was  resolved  that  those  bodies  would 
support  in  full  the  negotiations  then  in  progress  for  the  rendition 
of  the  Mixed  Court.  On  the  other  hand,  Chinese  opinion 
remained  on  the  whole  intractable,  and  the  Ministry  of  Justice 
at  Peking  sought  to  head  the  popular  clamour.  On  August  27 
the  Peking  Gazette  published  a  further  production  of  that  Depart¬ 
ment  of  State,  the  following  extract  from  which  fully  illustrates 
the  temper  of  even  responsible  Chinese  opinion  : 

“  If  cause  be  sought  for  the  Shanghai  affair,  which  violated  the 
canons  of  humanity,  and  the  subsequent  incidents  at  Hankow  and  the 
Shameen,  it  will  be  found  that  these  occurrences  all  have  their  root 
in  the  evil  of  Consular  Jurisdiction.  That  the  slayer  shall  die  is  a 

AJune  27,  1925. 
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principle  common  to  Chinese  and  foreign  ideas,  but  those  foreign 
Consuls  who  possess  judicial  powers  are  open  to  corruption,  and  the 
consequence  is  that  foreigners  who  kill  or  wound  Chinese  not  only- 
go  unpunished  but  are  spared  in  every  way,  which  amounts  to  a 
premium  being  put  on  murder.  Unless,  therefore,  jurisdiction  over 
these  foreigners  be  recovered,  the  situation  is  fraught  with  untold 
dangers.” 

The  publication  of  these  observations  forms  in  itself  an  argu¬ 
ment  against  the  premature  abolition  of  extraterritoriality. 

The  three  chief  points  at  issue  between  the  Diplomatic  Body 
and  the  Chinese  Government  were  : 

(1)  The  Chinese  wished  to  establish  a  Chinese  Procurator, 
with  the  power  of  arresting,  searching,  and  detaining  all  persons 
accused  of  crime  inside  the  Settlement.  This  claim  could  hardly 
be  accepted,  in  view  of  the  history  of  the  International  Settlement. 

(2)  They  further  wished  to  stipulate  that  only  those  Municipal 
regulations  which  had  been  approved  by  the  Chinese  Government 
should  be  enforced  by  the  court.  To  this  the  Diplomatic  Body 
replied  that  authority  to  make  such  binding  laws  was  conferred  by 
the  Land  Regulations. 

(3)  The  Chinese  positively  objected  to  the  presence  of  foreign 
assessors  in  purely  Chinese  cases.  The  Diplomatic  Body,  on 
the  other  hand,  were  only  prepared  to  concede  the  point  as  far  as 
civil  cases  were  concerned. 

Under  these  circumstances,  negotiations  at  Peking  again  broke 
down  in  1926.  Shortly  afterwards,  the  Commission  on  Extra¬ 
territoriality,  established  as  a  result  of  the  Washington  Conference 
resolutions,  presented  its  report.  In  the  course  of  its  analysis  of 
existing  judicial  conditions  in  China,  the  Commission  observes 
that  “  the  Mixed  Court,  as  at  present  constituted,  has  been 
functioning  without  treaty  sanction  since  October  1911,”1  and 
among  its  recommendations  the  following  appears  : 

“  As  a  general  rule,  mixed  cases  between  nationals  of  the  Powers 
concerned  as  plaintiffs,  and  persons  under  Chinese  jurisdiction  as 
defendants  should  be  tried  before  the  Modern  Chinese  courts  (Shen 
Pan  Ting)  without  the  presence  of  a  foreign  Assessor  to  watch  the 
proceedings  or  otherwise  participate.  With  regard  to  the  existing 
Special  Mixed  Courts,  their  organisation  and  procedure  should,  as 
far  as  the  special  conditions  in  the  settlements  and  concessions  warrant, 
be  brought  more  into  accord  with  the  organisation  and  procedure  of 

1  Report,  p.  18, 
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the  modern  Chinese  judicial  system.  Lawyers  who  are  nationals  of 
extraterritorial  Powers  and  who  are  qualified  to  appeal  before  the 
extraterritorial  or  Consular  Courts  should  be  permitted,  subject  to 
the  laws  and  regulations  governing  Chinese  lawyers,  to  represent 
clients,  foreign  or  Chinese,  in  all  mixed  cases.  No  examination  should 
be  required  as  a  qualification  for  practice  in  such  cases.”  1 

Meanwhile,  the  Consular  Body  at  Shanghai  had  been  attempt¬ 
ing  to  secure  a  local  settlement  of  the  problem  with  the  Kiangsu 
Provincial  Government,  and  by  the  end  of  September  1926  a  draft 
agreement  had  been  accepted  by  both  parties.  This  document, 
forming  the  basis  of  the  new  constitution  of  the  court,  reads  as 
follows  : 

1. — (I)  The  Kiangsu  Provincial  Government  in  place  of  the 
Mixed  Court  in  the  International  Settlement  at  Shanghai  will  estab¬ 
lish  the  Shanghai  Provisional  Court.  With  the  exception  of  cases 
which  in  accordance  with  the  treaties  involve  the  right  of  Consular 
jurisdiction,  all  civil  and  criminal  cases  in  the  Settlement  shall  be 
dealt  with  by  the  said  Provisional  Court. 

(II)  All  laws,  including  laws  of  procedure,  and  ordinances  applic¬ 
able  at  the  present  time  in  other  Chinese  Courts  as  well  as  those  that 
may  be  duly  enacted  and  promulgated  in  the  future  shall  be  applicable 
in  the  Provisional  Court,  due  account  being  taken  of  the  terms  of  the 
present  agreement  and  of  such  established  rules  of  procedure  of  the 
Mixed  Court  as  shall  be  hereafter  agreed  upon. 

(III)  In  criminal  cases  which  directly  affect  the  peace  and  order 
of  the  International  Settlement,  including  contraventions  of  the  Land 
Regulations  and  Bye  Laws  of  the  International  Settlement,  and  in  all 
criminal  cases  in  the  which  the  accused  is  in  the  employ  of  a  foreigner 
having  extraterritorial  rights,  the  Senior  Consul  may  appoint  a  Deputy 
to  sit  with  the  Judge  to  watch  the  proceedings.  The  concurrence  of 
the  Deputy  shall  not  be  necessary  for  the  validity  of  the  judgment, 
though  he  shall  have  the  right  to  record  his  objections ;  he  shall  not, 
however,  put  any  questions  to  the  witnesses  or  prisoners  without  the 
consent  of  the  Judge. 

(IV)  All  summonses,  warrants,  and  orders  of  the  Court  shall  be 
valid  after  they  have  been  signed  by  a  Judge.  All  such  summonses, 
warrants,  and  orders  shall  be  numbered  for  record  by  the  Chief  Clerk 
before  service.  When  the  summons,  warrant,  or  order  is  to  be 
executed  on  premises  occupied  by  a  foreigner  having  extraterritorial 
rights,  the  Consul  or  other  appropriate  official  of  the  Power  concerned 
shall  on  presentation  affix  his  counter-signature  without  delay. 

(V)  In  cases  in  which  a  foreigner  having  extraterritorial  rights  or 
the  Shanghai  Municipal  Council  is  the  plaintiff  in  a  civil  action  and  in 
criminal  cases  in  which  a  foreigner  having  extraterritorial  rights  is  the 

1  Report,  p.  95. 
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complainant,  the  Consul  of  the  nationality  concerned  or  the  Senior 
Consul  may  send  an  official  to  sit  jointly  with  the  Judge  in  accordance 
with  the  provisions  of  the  treaties. 

(VI)  A  Court  of  Appeal  shall  be  established  in  connection  with  the 
Provisional  Court  to  deal  with  criminal  cases  which  directly  affect  the 
peace  and  order  of  the  Settlement  and  with  Mixed  Criminal  Cases. 
The  President  of  the  Provisional  Court  shall  act  concurrently  as 
President  of  the  Court  of  Appeal.  No  appeal  shall  be  allowed  in  cases 
in  which  the  penalty  is  below  the  maximum  imprisonment  of  the 
fifth  degree  nor  in  cases  under  the  Land  Regulations  and  Bye  Laws 
of  the  International  Settlement. 

In  all  cases  in  which  a  Senior  Consul’s  Deputy  sat  in  the  original 
hearing  a  different  Deputy  shall  sit  in  the  appeal,  appointed  in  the 
same  way  and  having  the  same  rights  as  the  original  deputy.  In  the 
same  way  a  different  Consular  official  shall  sit  in  the  appeal  in  mixed 
criminal  cases. 

(VII)  The  President  and  Judges  of  the  Provisional  Court  as  well 
as  the  Judges  of  the  Court  of  Appeal  shall  be  appointed  by  the  Kiangsu 
Provisional  Government. 

2.  In  cases  involving  imprisonment  for  ten  years  or  more,  and  in 
cases  involving  the  death  penalty,  the  Provisional  Court  shall  report 
the  name  to  the  Kiangsu  Provincial  Government  for  approval.  In 
cases  in  which  the  Provincial  Government  refuses  its  approval,  the 
Provincial  Government  shall  give  its  reasons  and  order  the  Provisional 
Court  to  rehear  the  case  and  again  submit  the  judgment  to  the 
Provincial  Government.  All  criminal  cases  in  which  the  infliction 
of  the  death  penalty  has  been  approved  shall  be  remitted  to  the  Chinese 
Authorities  outside  the  Settlement  for  the  execution  of  such  penalty. 
Inquests  and  autopsies  (Chien  Yen)  in  the  Settlement  shall  be  held 
jointly  by  the  Judges  of  the  Provisional  Court  and  the  Deputies 
appointed  by  the  Senior  Consul. 

3.  The  prisons  attached  to  the  Provisional  Court,  with  the  exception 
of  the  House  of  Detention  for  civil  cases  and  the  Women’s  prison 
which  are  to  be  separately  provided  for,  shall  be  under  the  charge  of  the 
Municipal  Police  specially  detailed  for  the  purpose,  but  they  shall  be 
operated  so  far  as  practicable  in  conformity  with  the  Chinese  Prison 
Regulations  and  subject  to  the  supervision  of  the  Court.  The 
President  of  the  Provisional  Court  shall  appoint  a  Visiting  Committee, 
which  shall  include  a  Deputy  of  the  Senior  Consul,  to  make  investi¬ 
gations  from  time  to  time,  and  if  it  is  considered  that  there  are  any 
respects  in  which  the  control  over  the  prisoners  is  unsatisfactory,  the 
same  shall  be  reported  to  the  Court,  whereupon  the  Municipal  Police 
shall  be  charged  by  the  Court  to  make  the  necessary  rectification  which 
the  said  Police  shall  carry  out  without  delay. 

4.  All  summonses,  warrants,  and  orders  issued  by  the  Court  shall 
be  executed  by  the  judicial  police  who  shall  be  detailed  for  this  duty 
by  the  Municipal  Police  and  be  directly  responsible  to  the  Court  in 
the  execution  of  their  duties  as  judicial  police.  The  Municipal  Police 
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shall  render  full  and  prompt  assistance  in  such  matters  as  may  be 
requested  of  or  entrusted  to  them  by  the  Court,  and  when  the 
Municipal  Police  arrest  any  person,  he  shall,  within  twenty-four  hours, 
exclusive  of  holidays,  be  sent  to  the  Court  to  be  dealt  with,  failing 
which  he  shall  be  released. 

5.  In  all  mixed  civil  cases  where  there  has  been  a  Consular  Official 
sitting  jointly  with  the  judge,  the  appeal  shall  be  made  to  the  office  of 
the  Commissioner  for  Foreign  Affairs,  acting  with  the  Consul  con¬ 
cerned  according  to  the  treaties,  but  such  cases  may  be  turned  over  to 
the  Provisional  Court  for  retrial  by  a  different  judge,  the  original 
Consular  official  being  also  changed.  In  the  event  of  a  disagreement 
between  the  Commissioner  for  Foreign  Affairs  and  the  Consul  in 
respect  of  the  appeal  in  a  case  which  has  been  retried,  the  judgment 
given  at  the  retrial  shall  stand. 

6.  The  financial  affairs  and  such  administrative  work  of  the  Court 
as  shall  be  determined  by  a  joint  commission  shall  be  entrusted  to  a 
Chief  Clerk  who  shall  be  recommended  by  the  Senior  Consul  and 
appointed  by  the  Provincial  Government  on  the  receipt  of  a  petition 
from  the  Court.  He  shall  be  subject  to  the  supervision  and  orders  of 
the  President  of  the  Court,  and  shall  have  charge  of  the  staff  and 
exercise  proper  supervision  over  the  Court  finances.  If  the  Chief 
Clerk  is  found  to  be  incompetent  or  remiss  in  his  duty  the  President 
of  the  Court  may  reprimand  him,  and  if  necessary  remove  him  from 
office  with  the  consent  of  the  Senior  Consul. 

7.  The  foregoing  six  articles,  forming  the  Provisional  Agreement 
for  the  rendition  of  the  Mixed  Court  to  the  Kiangsu  Provincial 
Government,  shall  be  in  force  for  three  years,  dating  from  the  day 
on  which  the  Mixed  Court  is  handed  over.  Within  this  period  the 
Chinese  Central  Government  may  at  any  time  negotiate  with  the 
Foreign  Ministers  concerned  in  Peking  for  a  final  settlement,  which 
if  agreed  upon  between  the  Chinese  Central  Government  and  the 
said  Foreign  Ministers  shall  replace  the  present  Provisional  Agreement. 
If  at  the  end  of  three  years  no  final  settlement  has  been  reached  in 
Peking,  the  present  Provisional  Agreement  shall  continue  to  be  in 
force  for  another  three  years.  At  the  end  of  the  first  three  years, 
however,  the  Kiangsu  Provincial  Government  may  propose  any 
modifications  of  the  present  Agreement  provided  that  notice  is  given 
six  months  before  the  expiration  of  the  first  period  of  three  years. 

8.  The  present  Provisional  Agreement  shall  in  no  way  bind  the 
Chinese  Central  Government  in  any  future  discussion  between  it  and 
the  foreign  Governments  with  regard  to  the  abolition  of  extraterri¬ 
toriality. 

9.  The  date  on  which  rendition  of  the  Mixed  Court  shall  take 
place  under  the  above  Provisional  Agreement  shall  be  fixed  by  an 
exchange  of  notes  to  take  place  between  the  representative  of  the 
Kiangsu  Provincial  Government  and  the  Senior  Consul.1 

1  Published  in  the  Shanghai  Municipal  Gazette,  February  18,  1927, 
pp.  46-47. 
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In  subsequent  notes  additional  points  were  settled.  In  the 
first  place  the  validity  of  past  judgments  of  the  Mixed  Court  was 
expressly  established.  Further,  the  jurisdiction  of  the  court 
included  : 

(a)  Mixed  criminal  cases  on  foreign  vessels  within  the  harbour. 

(b)  Mixed  criminal  cases  arising  on  foreign  property,  including 

municipal  roads,  in  the  vicinity  of  the  Settlement. 

(c)  Mixed  civil  cases  arising  in  the  same  localities.  In  criminal 

proceedings  where  a  citizen  of  a  non-treaty  Power  is 
accused,  and  a  citizen  of  a  treaty  Power  is  complainant, 
a  consular  official  of  a  third  Power  is  competent  to  watch 
the  proceedings.1 

It  is  too  early  yet  to  estimate  what  the  result  of  this  rendition 
can  be.  It  seems  improbable  that  it  is  more  than  a  temporary 
arrangement,  and  the  early  months  of  its  operation  were  far  from 
happy.  The  magistrates  of  the  new  court  seemed  filled  with 
a  desire  to  demonstrate  the  extent  to  which  it  was  now  subject 
to  Chinese  control.  The  right  of  foreign  lawyers  to  appear 
before  it  had  been  expressly  reserved  by  the  rendition  agreements 
in  the  following  terms  : 

“  It  is  understood  that  foreign  lawyers  shall  be  permitted  to  appear 
for  either  party  in  all  cases  in  which  a  consular  official  sits  with  the 
Chinese  Judge,  both  in  First  Instance  and  in  Appeal,  in  addition  to 
those  cases  in  which  temporary  permission  to  appear  has  been 
accorded.  ...  It  is  further  understood  that  foreign  lawyers  shall 
be  permitted  to  appear  for  either  party  in  all  cases  in  which  the 
Shanghai  Municipal  Council  acts  as  prosecutor,  and  also  in  civil  cases 
in  which  a  foreigner  having  extraterritorial  rights  is  the  plaintiff,  and 
a  foreigner  without  these  rights  is  the  defendant.”2 

Early  in  February  the  court  discovered  a  mode  of  defeating 
this  as  far  as  English  lawyers  were  concerned.  Whilst  Mr.  Covey, 
a  British  lawyer,  was  conducting  a  case,  the  Judge  objected  to  his 
attire  on  the  ground  that  he  was  not  wearing  a  Chinese  gown  and 
silk.  In  reply  Mr.  Covey  observed  : 

“  I  do  not  think  that  I  will  be  divulging  anything  confidential  if 
I  refer  your  Honour  to  a  letter  addressed  to  the  Chief  Justice  of  this 
Court  from  the  British  Bar  Association,  having  reference  to  its 

1  Shanghai  Municipal  Gazette,  February  18,  1927,  pp.  47-48. 

2  Senior  Consul  to  Representatives  of  Kiangsu  Provincial  Government, 
Municipal  Gazette,  February  18,  p.  48. 
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members  appearing  in  the  Provisional  Court  in  gowns.  I  believe  that 
the  letter  informed  the  Chief  Justice  that  we  were,  as  British  practi¬ 
tioners,  prohibited  from  appearing  in  other  Courts  than  our  own  in 
the  dress  a  foreign  Court  might  have  laid  down  as  to  be  worn  by  its 
nationals,  nor  could  we  wear  what  was  laid  down  by  our  own  Courts 
in  other  than  a  British  Court.” 

Nevertheless,  Judge  Ziar  persisted  in  his  ruling  that  Chinese 
gowns  must  be  worn,  and  Mr.  Covey  was  compelled  to  relinquish 
the  conduct  of  all  cases  in  the  Provisional  Court.  The  difficulty 
was  settled  shortly  afterwards,  however. 

As  far  as  the  administration  of  justice  was  concerned,  political 
cases  in  the  early  part  of  1927  were  treated  very  differently  from 
the  practice  before  the  rendition.  During  March  a  girl  student, 
Chiu  Kwen-nyi,  was  charged  with  a  breach  of  peace,  contrary  to 
Article  221  of  the  Provisional  Criminal  Code,  and  Article  21  of 
the  Special  Police  Laws.  She  was  arrested  in  the  act  of  posting 
up  offensive  and  inflammatory  papers  advocating  the  overthrow 
of  “  Imperialism.”  Communistic  literature  was  found  at  her 
house.  The  Judge  refused  to  convict  on  the  grounds  of  in¬ 
sufficient  evidence.  The  Italian  Assessor  protested  vigorously 
against  this  decision,  and  observed,  concerning  this  one  and 
others  : 

“  In  all  the  cases  of  this  nature,  the  Chinese  Judges  of  the  Provi¬ 
sional  Court  are  strongly  willing  to  dismiss  the  charge  and  it  is  clear 
that  they  act  under  political  influence.  According  to  my  opinion, 
dismissal  in  such  cases  will  simply  encourage  and  increase  disorders 
and  strikes,  not  only  in  Shanghai,  but  in  all  of  China.”  1 

Innumerable  other  similar  cases  were  also  dismissed.2  How¬ 
ever  that  might  be,  the  rendition  of  the  court  was  followed  by 
an  extensive  increase  in  serious  crimes,  including  murder,  within 
the  Settlement.  In  July  1926  there  were  13  armed  robberies  as 
against  97  in  January  1927  and  72  in  July.3 

Another  feature  of  the  early  history  of  the  Provisional  Court 
was  a  deliberate  disregard  by  the  Chinese  judges  of  the  Regula¬ 
tions  of  the  Municipality,  in  spite  of  the  fact  that  the  binding 
force  of  these  was  also  expressly  recognised  in  the  Rendition 
Agreements.  Thus,  in  a  suit  between  two  motor-car  owners, 

1  For  this  and  other  protests  see  North  China  Herald,  January-March 
1927,  clxii.  pp.  77,  293,  333,  515. 

2  Ibid,  clxiv.  pp.  82-83. 


3  Ibid.  clxv.  p.  41. 
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in  consequence  of  a  collision,  the  court  held  that  an  owner  is 
not  necessarily  responsible  for  his  chauffeur’s  collisions,  in  spite 
of  the  fact  that  condition  No.  7  of  the  Council’s  licence  regulations 
imposes  the  liability,  the  reason  given  being  that  under  Chinese 
law  the  employer  is  only  responsible  when  it  can  be  proved  that 
the  offence  was  due  to  the  employer’s  failure  to  exercise  due  care 
in  the  selection  and  supervision  of  his  employee.1 2  The  effect 
of  this  is  practically  to  deprive  of  a  remedy  a  person  injured 
through  the  negligence  of  a  chauffeur. 

The  first  six  months  of  the  history  of  the  court  were  full  of 
protests  against  irregularities  of  which  the  judges  were  guilty. 
Two  were  made  on  the  first  day,  the  first  being  by  the  Prosecuting 
Solicitor  to  the  Municipal  Council,  who  objected  to  a  statement 
of  the  Judge  implying  that  the  police  might  use  threats  or  force 
to  extort  concessions  from  prisoners,  the  second  (by  the  same 
person)  arising  when,  after  dismissing  a  prisoner  charged  with 
being  in  unlawful  possession  of  the  opium,  the  judge  proceeded  to 
return  it  to  him  !  2  During  the  ensuing  months  the  British, 
Italian,  and  Portuguese  assessors  all  lodged  protests.  More¬ 
over,  in  a  case  where  two  Chinese  students  were  charged  with 
distributing  pamphlets  grossly  insulting  to  H.M.  King  George  V, 
contrary  to  Articles  130  and  360  of  the  Criminal  Code,  the  accused 
were  twice  remanded  and  then  sentenced  to  35  days  imprison¬ 
ment.  As  they  had  already  remained  this  period  under  detention, 
this  was  equivalent  to  immediate  release.3  The  height  of 
absurdity  and  irregularity  was  reached,  however,  on  July  1.  On 
that  date  an  action  was  begun  by  Messrs.  Lester,  Johnson,  & 
Morris  against  Bictor  Strijevsky  for  arrears  of  rent  due  in  respect 
of  office  space  in  the  North  China  Daily  News  building.  Before 
the  case  had  been  opened  for  the  plaintiff,  however,  Judge  Ziar 
rose  and  made  a  statement  in  a  highly  excited  fashion,  declaring 
that  the  plaintiffs  were  the  agents  of  the  North  China  Daily  News} 
which  had  made  a  number  of  systematic  attacks  upon  the  Pro¬ 
visional  Court,  the  observations  constituting  a  contempt  of  the 
court.  Accordingly  he  observed  : 

“If  we  ourselves  cannot  get  at  the  principal  offender  which  is 
behind  the  shelter  of  extraterritoriality,  we  can  perhaps  deal  with 
such  of  its  accomplices  as  may  be  under  the  jurisdiction  of  this  Court. 

1  North  China  Herald,  June  4,  1927,  clxiii.  p.  434. 

2  Ibid,  clxiv.  p.  82.  3  Ibid.  pp.  27,  74,  118. 
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The  offence  lies  in  the  publication  of  the  scandalizing  statements 
against  this  Court,  and  every  person  such  as  the  type-setter,  printer, 
etc.,  who  takes  part  in  the  publication  is  also  liable  to  punishment. 
We  had  been  waiting  to  see  the  principal  offender  to  be  dealt  with  in 
the  proper  quarters  ;  and  if  something  remains  to  interpose  itself 
between  it  and  justice  for  any  length  of  time,  this  Court  will  have  to 
move  against  the  accomplices.  We  cannot  give  any  relief  to  the 
North  China  Daily  News  while  it  comes  here  reeking  with  the 
blood  of  its  own  offence  against  this  court — no,  not  until  it  is  purged.” 

Comment  upon  this  remarkable  exhortation  is  superfluous. 
It  only  remains  to  note  that,  although  the  North  China  Daily  News 
was  not  a  party  to  the  action,  the  plaintiff  was  refused  a  hearing 
by  the  court.1 

A  further  irregularity  occurred  in  August.  A  Russian 
chauffeur  was  accused  of  manslaughter,  negligence  while  driving 
being  alleged  against  him.  The  Judge  found  him  guilty  and 
fined  him  $800,  ordering  him,  in  addition,  to  pay  $200  com¬ 
pensation  to  the  deceased’s  family.  In  protesting  against  this 
decision,  the  Senior  Consul’s  deputy  observed  : 

“  The  Judge  appears  to  have  failed  to  appreciate  the  fact  that 
though  there  was  negligence,  it  was  on  the  part  of  the  deceased. 
Further,  the  order  for  $200  compensation  seems  out  of  place  in  a 
criminal  charge  since  it  is  in  the  nature  of  civil  damages.”  2 

In  September  the  Provisional  Court,  following  an  inquest, 
ordered  a  witness  to  be  detained  pending  the  furnishing  of  $200 
security  for  further  appearance.  No  charge  was  preferred  against 
him,  nor  was  he  charged  with  a  breach  of  any  law,  and  the  Senior 
Consul’s  deputy  entered  an  emphatic  protest  against  his  detention  : 

“As  no  act  constitutes  an  offence  unless  the  same  is  specifically 
made  so  by  law,  the  order  for  bail  and  the  present  order  for  a  remand 
of  the  accused  in  custody  are,  in  my  opinion,  very  unjust  and  evidence 
of  an  appalling  disregard  of  one  of  the  most  elementary  principles  of 
law  which  it  is  the  solemn  duty  of  the  Judges  of  this  Court  to  uphold 
and  enforce.”  3 

1  North  China  Herald,  p.  72.  2  Ibid.  pp.  250,  502. 

3  Ibid.  p.  540.  At  the  moment  of  writing,  further  protests  against 
irregularities  are  still  being  made.  At  the  beginning  of  May  Mr.  Loo  Hing- 
yun,  an  Oxford  graduate  and  a  Chinese  lawyer  of  distinction,  was  appointed 
Chief  Justice  of  the  Provisional  Court.  He  was  dismissed  in  October,  in 
consequence  of  resisting  illegal  orders  of  the  local  Chinese  military  authorities. 
For  a  somewhat  different  view  of  the  operation  of  the  Rendition  Agreement, 
the  reader  is  referred  to  an  article  on  the  topic  by  Professor  Manley  O.  Hudson 
in  A.J.I.L.,  vol.  xx.  p.  451  (July  1927). 
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It  is  difficult  to  assess  how  many  of  the  grave  errors  into  which 
the  judges  of  the  new  Provisional  Court  must  have  fallen  are  the 
result  of  temporary  political  causes,  and  how  many  are  deficiencies 
of  a  more  permanent  nature.  There  can  be  little  question,  how¬ 
ever,  that  the  record  of  the  court  in  the  first  year  of  its  new  exist¬ 
ence  is  hardly  satisfactory,  and  serves  to  indicate  how  far  even 
the  most  Western  Chinese  judges  have  still  to  travel  before  they 
obtain  a  full  mastery  of  modern  judicial  procedure. 

IV.  THE  FRENCH  MIXED  COURT  AT  SHANGHAI 

The  differentiation  between  the  British  (or  International) 
Settlement  at  Shanghai  and  that  of  France  has  already  been 
noticed.  As  a  result  of  it,  the  French  Mixed  Court  was  estab¬ 
lished.  Until  i860,  the  administration  of  justice  in  the  French 
Settlement  (or  Concession)  amongst  Chinese  was  in  the  hands  of 
the  French  Consul.1  After  the  suppression  of  the  Taiping 
Rebellion,  however,  the  Taotai  or  his  deputy  sat  with  the  French 
Consul  at  the  Consulate  in  cases  affecting  Chinese.  In  1869 
France  refrained  from  signing  the  Mixed  Court  Rules,  as  Article  10 
conflicted  with  the  French  treaties.  The  rules  were  accepted  by 
the  French,  however,  as  defining  the  constitution  of  the  French 
Mixed  Court,  in  so  far  as  they  did  not  conflict  with  the  French 
treaties.  The  court  had  now  assumed  a  more  regular  character. 
Before  1869  its  jurisdiction  had  been  exercised  as  follows  : 

1.  The  Consul  and  the  Taotai  decided  together  mixed  com¬ 
mercial  cases.  This  included  suits  by  Chinese  against  French 
subjects,  and  suits  by  French  subjects  against  Chinese.  The 
French  admitted  at  this  period  the  right  of  the  Taotai  or  his 
deputy  to  sit  in  such  suits  where  French  subjects  were  defendants, 
whilst  the  British  consular  courts  avoided  the  obligation. 

2.  The  Consul  sat  alone  to  decide  Chinese  cases  affecting  the 
Concession,  i.e.  relating  to  taxes,  property  rights,  etc. 

3 .  The  Consul  also  tried  all  Chinese  delicts  (debts)  committed 
in  the  Concession. 

4.  Serious  crimes  committed  by  Chinese  involved  a  surrender 
of  the  accused  to  the  local  authorities. 

5.  Chinese  executive  authority  in  the  Concession  could  only 
be  exercised  with  the  approval  of  the  French  Consul.2 

1  M.  Soulie  de  Morant,  Extraterritorialite,  p.  175.  2  Ibid.  p.  188. 
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After  the  adoption  of  the  modified  rules  of  1869  the  Taotai 
sent  a  deputy  to  the  French  Consulate  three  times  a  week  to  sit 
with  a  delegate  of  the  Consul.  The  two  delegates  had  equal 
powers,  being  denominated  alike  judges.  The  criminal  and  civil 
jurisdiction  of  the  court  closely  resembled  in  extent  that  of  the 
International  Mixed  Court,  and  their  respective  jurisdictions  were 
defined  by  the  agreement  of  1902.  The  crisis  of  1911  created 
a  similar  situation  at  the  French  Mixed  Court  to  that  in  the 
International  Settlement,  and  similar  steps  were  taken  to  meet  it. 
The  French  prison  had  always  been  under  the  control  of  the 
Municipality,  so  that  no  change  occurred  in  that  particular  ; 
but  the  magistrates  were  confirmed  in  their  offices  and  paid  by  the 
French  Consul,  and  more  serious  criminal  cases  were  heard  at 
the  court.  The  present  procedure  of  the  court  depends  upon 
the  Sino-French  Agreement  of  1914,  and  the  Consular  Ordinances 
of  May  9,  1921,  and  April  2,  1924.  The  French  authorities  have 
always  preserved  their  Mixed  Court  from  Chinese  interference, 
and  it  is  therefore  more  closely  related  to  the  French  system  of 
consular  jurisdiction  in  China  than  is  the  International  Mixed 
Court  to  any  other  foreign  system.  As  a  French  authority  puts 
it  :  “La  France  peut  meme  quand  il  lui  plaira,  nommer  un  second 
juge  fran9ais  a  la  place  du  juge  chinois  qu’elle  nomme  et  paye 
actuellement  :  c’est  uniquement  par  sa  volunte  qu’elle  conserve 
un  Chinois  comme  juge.”  1 

The  procedure  of  the  French  Mixed  Court  is  excellently 
summarised  in  paragraph  28  of  the  Extraterritoriality  Com¬ 
mission’s  Report  as  follows  : 

“  The  petition  must  be  filed  with  the  registrar.  The  service 
thereof  and  the  summoning  of  the  parties  and  witnesses  is  done  by  the 
registrar,  but  the  processes  bear  the  signature  of  a  judge.  In  con¬ 
formity  with  Chinese  practice,  the  plaintiffs  must  furnish  a  personal 
bond  or  money  security  if  they  do  not  reside  in  the  Settlement  or 
Concession,  or  are  not  persons  of  sufficient  substance.  The  defendant 
can  be  put  under  security  by  order  of  the  judge  upon  application  of 
the  plaintiff  if  there  are  serious  reasons  therefor.  It  may  be  personal 
and  monetary  or  either  of  these  forms  of  security.  If,  however,  the 
defendant  is  a  landholder  or  a  merchant  established  in  the  French 
Concession,  the  question  of  arrest  or  security  does  not  arise  if  the 
amount  claimed  is  not  greater  than  the  approximate  value  of  his 
property  or  his  business.  The  defendant  may  be  detained  when 
there  is  evidence  of  Fraud,  or  when  the  security  is  insufficient. 

1  M.  Souli6  de  Morant,  Extraterritoralite,  p.  197. 
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In  criminal  matters  the  police  may  arrest  without  warrant  in  cases 
flagrantis  delicti ,  or  in  cases  of  emergency  when  public  order  is 
jeopardised.  In  all  other  cases,  a  warrant  is  necessary.  The 
accused  must  be  brought  before  the  Court  at  its  next  sitting.”  1 

The  law  applied  in  the  French  Mixed  Court  differs  a  little 
in  character  from  that  applied  in  the  International  Mixed  Court. 
Just  as  the  latter  is  more  Chinese  in  character  than  the  former 
court,  so  the  law  applied  there  is  Chinese,  modified  by  the 
additional  municipal  regulations  and  by  the  influence  of  the 
foreign  assessors.  At  the  French  Mixed  Court  the  law  applied 
is  frankly  a  mixture  of  French  and  Chinese  law,  in  which  French 
influence  is  slowly  preponderating.  As  an  illustration  of  the 
manner  in  which  this  operates,  M.  Soulie  de  Morant  cites  a  case 
of  forgery  which  arose  in  1905.  According  to  Chinese  law  this 
is  no  offence,  although  fabrication  of  public  seals  is.  At  the  French 
Mixed  Court  Chinese  charged  with  forging  notes  of  a  French 
bank  were  punished  less  severely  than  they  would  have  been 
under  the  French  Code,  but  more  heavily  than  under  Chinese 
law,  when  they  would,  at  most,  have  received  the  punishment  of 
common  thieves.2 

As  far  as  punishments  are  concerned,  the  complete  substitu¬ 
tion  of  French  for  Chinese  punishments  was  attempted  in  1905, 
but  the  immediate  increase  in  crime  was  so  great  that  the  Chinese 
punishments  were  reintroduced.  However,  the  new  Chinese 
Penal  Code  is  now  followed  at  the  French  Mixed  Court,  and  this 
will  eventually  lead  to  the  disappearance  of  corporal  punish¬ 
ment.3  Among  the  punishments  which  still  survive  are  the 
bamboo,  the  lash,  leather  soles  (with  which  the  faces  of  perjurers 
and  false  witnesses  are  struck  to  a  maximum  of  twenty  blows), 
the  cangue,  and  irons.4  It  is  therefore  clear  that  Chinese  law  at 
the  French  Mixed  Court  is  more  important  in  criminal  than  in 
civil  cases.  The  court  possesses  its  own  prison,  but  before  19 11 
men  condemned  to  more  than  six  months  imprisonment,  as  well 
as  all  female  convicts,  were  handed  over  to  the  Chinese  authorities. 
Since  then  the  practice  has  been  discontinued.  A  municipal 
police  force  executes  the  orders  of  the  court,  effects  arrests,  etc., 
within  the  Concession.  All  warrants  require  the  signature  of  the 
Consul. 


1  P.  19. 

3  Ibid.  p.  201. 


2  Op.  cit.  pp.  200-201. 
4  Ibid.  pp.  203-205. 
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The  jurisdiction  of  the  court  extends  to  the  following  matters  : 

1.  Criminal  cases  where  the  complainant  is  a  French  citizen 
or  protege,  and  the  defendant  is  a  Chinese  or  a  subject  of  a  non¬ 
treaty  Power,  the  offence  having  been  committed  in  any  of  the 
foreign  concessions  (settlements). 

2.  Criminal  cases  where  both  complainant  and  defendant 
are  Chinese  or  subjects  of  non-treaty  Powers,  the  offence  having 
been  committed  in  the  French  Concession. 

3.  Criminal  cases  where  complainant  and  defendant  are 
Chinese  subjects  of  non-treaty  Powers,  the  offence  having  been 
committed  outside  the  concessions,  but  within  the  vicinity  of 
them,  and  the  defendant  is  a  hona  fide  resident  in  the  French 
Concession. 

4.  Criminal  cases  where  complainant  and  defendant  are 
Chinese  or  subjects  of  non-treaty  Powers,  the  defendant  being  in 
the  employ  of  a  French  subject  or  protege. 

5.  Civil  cases  where  the  plaintiff  is  a  French  subject  or 
protege ,  and  the  defendant  is  Chinese  or  a  subject  of  a  non¬ 
treaty  Power.  (Residence  of  the  defendant  and  place  where  the 
obligation  arose  are  here  immaterial.) 

6.  Civil  cases  between  Chinese  and  subjects  of  non-treaty 
Powers,  when  the  property  in  dispute  is  situated  within  the 
French  Concession,  whether  either  party  resides  in  the  French 
Concession  or  not  (unless  the  defendant  resides  in  the  Inter¬ 
national  Settlement)  ;  or  where  the  defendant  resides  in  the 
French  Concession  ;  or  where  the  plaintiff  resides  in  the  French 
Concession,  and  the  defendant  and  his  goods  are  situated  outside 
the  Concession.  This  depends  upon  a  rule  of  Chinese  law,  that 
the  defendant  must  appear  before  the  plaintiff’s  tribunal  ;  or, 
lastly,  where  the  defendant  is  employed  by  a  French  subject  or 
protege.1 

Before  1905  there  was  no  appeal  from  any  decision  of  the 
French  Mixed  Court.  By  the  Ordinance  of  1921,  however,  a 
Court  of  Revision,  composed  of  two  judges  other  than  those  who 
were  present  at  the  first  hearing,  was  constituted  with  power 
to  grant  a  rehearing  on  certain  conditions.2 

Following  the  agreement  for  the  rendition  of  the  International 

1  M.  Soulie  de  Morant,  op.  cit.  pp.  207-20S. 

2  For  these  see  M.  Soulie  de  Morant,  op.  cit.  pp.  211-212. 
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Mixed  Court,  the  French  Consul-General,  on  December  30, 1926, 
issued  an  ordre  de  service  relatif  aux  regies  speciales  des  affaires 
civiles  chinoises,  as  a  result  of  which  the  following  were  declared 
to  be  cases  in  which  the  Chinese  magistrate  should  in  future  sit 
alone  : — 

1.  Civil  cases  between  Chinese. 

2.  Civil  cases  between  nationals  of  Powers  not  enjoying 

extraterritorial  rights  in  China. 

3.  Civil  cases  between  Chinese  and  nationals  of  Powers  not 

enj  oying  extraterritoriality . 

A  special  register  of  these  cases  is  kept,  and  only  Chinese 
lawyers  may  appear  in  them.1 


V.  THE  INTERNATIONAL  MIXED  COURT  AT  AMOY 

The  International  Mixed  Court  at  Amoy  has  never  assumed 
the  importance  of  the  Mixed  Courts  at  Shanghai.  It  is  also  of 
more  recent  origin  than  the  two  courts  already  considered.  Its 
establishment  dates  from  the  Land  Regulations  and  By-laws  for 
the  Foreign  Settlement  of  Kulangsu  of  January  12,  1902. 
Article  12  of  these  declares  that  the  Chinese  Government  will 
establish  at  Kulangsu  (Amoy)  a  Mixed  Court  of  the  same  type 
as  that  existing  at  Shanghai,  and  will  appoint  a  magistrate  to  it, 
with  authority  from  the  Taotai  of  Amoy  and  the  Bureau  of 
Foreign  Affairs  at  Fukien  to  settle  all  police  cases  arising  in  the 
Settlement  in  which  Chinese  are  defendants.  Where  more 
serious  crimes  are  committed  by  Chinese,  there  is  to  be  a  pre¬ 
liminary  examination  before  the  Mixed  Court,  and  afterwards 
surrender  to  the  local  authorities  for  trial.  The  court  is  also  to 
possess  civil  jurisdiction  in  all  cases  where  Chinese  residing  in  the 
Settlement  are  defendants.  All  judgments  are  to  be  enforced 
(where  this  is  necessary)  by  the  local  authorities  in  Chinese 
territory.  Where  Chinese  alone  are  involved,  the  magistrate 
sits  alone  ;  where  a  foreigner  is  plaintiff  or  complainant,  a  foreign 
assessor  sits.  Where  the  magistrate  and  the  assessor  disagree, 
the  case  may  be  appealed  to  a  higher  court  comprising  the  Taotai 
and  the  appropriate  Consul. 

It  should  be  noticed  that  the  French  applied  this  regulation  to 

1  Manley  O.  Hudson,  A.J.I.L.  xxi.  p.  470. 
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cases  involving  them,  with  the  reservation  that  the  French  assessor 
enjoyed  the  same  powers  as  the  co-judge  at  the  French  Mixed 
Court  at  Shanghai  ( i.e .  equal  powers  with  the  Chinese  magistrate).1 

The  Mixed  Court  at  Amoy  followed  a  similar  course  of 
development  to  the  International  Mixed  Court  at  Shanghai,  the 
same  arrangements  having  been  made  to  provide  for  the  crisis 
of  1911. 


VI.  THE  MIXED  COURT  AT  HANKOW 

The  Mixed  Court  at  Hankow  has  a  much  narrower  juris¬ 
diction  than  any  of  the  other  mixed  courts  of  China.  It  dates 
from  the  opening  of  the  foreign  concessions  in  1895,  when  a 
special  magistrate  was  appointed  by  the  Commissioner  of  Foreign 
Affairs  to  try  petty  offences  (chiefly  police  cases)  committed  by 
Chinese  within  the  settlements.  Where  Chinese  alone  were 
involved,  the  magistrate  sat  alone.  Where  a  foreigner  complained 
against  a  Chinese,  a  foreign  assessor  was  present.  A  prison  was 
also  established  in  1912  for  offenders  sentenced  by  the  court. 
There  were  no  rules  of  procedure,  and  civil  cases  between  subjects 
of  treaty  Powers  as  plaintiffs  and  Chinese  as  defendants  were 
beyond  the  jurisdiction  of  the  court,  being  tried  by  the  Hsa  Kou 
district  magistrate  2 — a  different  magistrate  from  the  one  appointed 
to  the  Mixed  Court.  Apparently  this  procedure  was  somewhat 
departed  from  after  1911,  for  a  telegram  from  Hankow  of 
February  11,  1927,  announced  that  the  Political  Bureau  had 
ordered  “  that  no  more  hearing  of  cases  on  behalf  of  foreign 
plaintiffs  will  be  heard  before  the  Mixed  Court.  All  foreign 
claims  in  future  must  be  heard  before  a  Chinese  city  magistrate 
without  a  consular  official  being  permitted  to  attend  in  the  capacity 
of  assessor.”  No  resistance  was  offered  by  the  Consular  Body  at 
Hankow  to  these  stipulations.  The  position  since  that  date  is 
obscure  in  consequence  of  the  chaotic  conditions  prevailing, 
following  the  reorganisation  of  the  British  Concession,  and  the 
disintegration  of  the  Nationalist  Government  to  whom  it  was 
handed  back. 

1  M.  Soulie  de  Morant,  op.  cit.  p.  226. 

2  See  the  Extraterritoriality  Commission’ s  Report,  p.  19.  The  French 
procedure  at  the  Mixed  Court  apparently  differed  slightly  from  that  of  the 
Other  treaty  Powers.  See  M.  Soulie  de  Morant,  op.  cit.  pp.  224-226. 
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